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Knox  v.  Pboteotion  Insueanob  Company. 

19  OOVMXOXXOUT,  480.] 

kx  Ukadjustzd  Loss  on  a  Pouct  or  Insttranob  may  be  reached  by  the 
prooess  of  foreign  attachment. 

k  Ck>RPOBATiON  IS  A  PEBSON  within  the  meaning  of  the  statute,  and  is  sub- 
ject to  this  process. 

SoiBB  FACIAS  Id  a  process  of  foreign  attachment  to  recover  the 
amount  of  a  certain  policy  of  insurance,  due  on  a  loss  by  fire  to 
Hugh  Findley,  an  absconding  debtor,  against  whom  the  plaint- 
iff baa  recovered  judgment  to  an  amount  larger  than  said 
policy.     Defendants  demurred. 

W.  W,  Elsworih  and  T,  C,  Perkins,  for  the  demurrant.  An 
unadjusted  claim  is  not  subject  to  foreign  attachment  under 
the  statute:  Oordon  y.  Bourne,  2  Johns.  150,  155;  Eowlet  y. 
Stricldand,  Oowp.  56;  Colson  y.  Welah,  1  Esp.  379;  Crawford  y. 
Stirling,  4  Id.  207;  WeigaU  y.  Waters,  6  T.  R.  488;  GiUeU  v. 
Mawman,  1  Taunt.  137,  140.  A  corporation  is  not  subject  to 
this  process:  Union  7\impike  Road  y.  Jenkins,  2  Mass.  37. 

Hungerford  and  F,  Parsons,  contra,  on  the  first  point  cited 
HaOiaway  y.  Russell,  16  Mass.  473,  476;  and  on  the  second 
point  referred  to  Bankof  U.  S.  y.  Deveaux,  5  Cranch,  65,  66;  Peo- 
ple y.  Ulica  Ins.  Co.,  15  Johns.  358  [8  Am.  Dec.  243];  Anon. 
1  Vern.  117;  Wych  y.  Meat,  3  P.  Wms.  310;  Moodalay  y.  Mor- 
ton,  1  Bro.  Ch.  469;  Dummer  y.  Chippenham,  14  Ves.  245; 
Brumly  y.  Westchester  Co.  Mfg.  8o.,  1  Johns.  Ch.  366. 

Daooett,    C.  J.      Two  questions  haye  been  discussed  by 

counsel,  and  are  now  to  be  considered  and  decided. 
Am.  dbo.  yoL.  zzy— s 
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1.  Is  the  indebtedness  of  the  defendants  such  as  to  author! 
this  proceeding  by  way  of  foreign  attachujeut?  That  they  ow 
"when  the  copy  was  left  with  them,  to  the  absent  debtor,  ii 
certain  sense,  or  that  they  were  liable  to  pay  him  for  a  k 
which  they  had  insured  against,  is  not  denied;  but  it  is  insist 
that  this  liability  does  not  render  them  responsible  in  this  su 
In  support  of  this  position,  they  cite  the  following  authoriti< 
Gordon  v.  Bowne,  2  Johns.  150;  Howlet  ct  al,  v.  Stricklar 
Cowp.  56;  Colson  el  al.  v.  Welsh,  1  Esp.  379;  Brown  v.  Cumir 
2  Cai.  33:  Crawford  et  al.  v.  Stirling,  4  JiHsp.  207.  These  cat 
all  arose  and  were  decided  under  the  statute  of  set-off.  XJnc 
those  statutes  we  know  that  mutual  debts  only  can  be  set  c 
No  claim  for  damages  which  are  unliquidated  can  be  set  c 
This  is  the  extent  of  those  decisions.  I  do  not  think  that  tl 
affect  this  case.  Our  statute  declares,  *'  that  whenever  1 
goods  or  effects  of  an  absent  or  absconding  debtor  are  cc 
cealed  in  the  hands  of  his  attorney,  agent,  factor,  or  trustee, 
that  they  can  not  be  found  or  come  at  to  be  attached,  or  wh< 
debts  are  due  from  any  person  to  an  absent  or  abscondi 
debtor;  it  shall  be  lawful,"  etc.  It  would  be  an  extreme 
narrow  construction  of  these  words  to  limit  them  to  liquidai 
debts.  The  object  of  the  statute  is  to  secure  for  the  benefit 
the,  creditor  all  the  property  of  the  debtor — all  his  goo 
effects,  and  credits.  The  defendants  owe  the  absent  deb 
for  a  loss;  they  do  not  adjust  it;  but  say  they  will  not  be 
sponsible  for  it  to  his  creditors.  They  are  liable  to  pay  I 
money;  and  they  will  pay  only  when  the  damages  are  liq 
dated.  It  can  be  recovered  in  the  same  form  of  action,  v 
assumpsit.  Had  the  damages  been  ascertained,  there  coi 
have  been  no  difficulty;  but  in  that  case  there  would  hi 
been  only  indebtedness.  Had  the  absent  debtor  sent  th 
goods  to  sell,  or  debts  to  collect,  and  had  they  converted  th 
into  money,  still  the  account  might  have  remained  uusettl 
and  they  have  been  liable  in  an  action  of  assumpsit  or  accou 
This  objection,  therefore,  can  not  prevail. 

2.  The  defendants  are  a  corporation,  and  therefore  not  lia 
to  the  process  of  foreign  attachment;  or.  in  other  words,  < 
not  be  made  garnishees.  I  ask,  why  not?  Corporations  < 
become  indebted  in  all  the  modes  in  which  individuals  c 
They  can  receive  and  hold  goods  and  effects  which  may  be 
trusted  to  them.  It  is  difficult,  then,  to  see  why  they  may 
be  the  subjects  of  garnishment. 

There  is  nothing  in  the  act  which  would  serve  to  exemp 
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corporation  from  liability  to  this  suit,  any  more  tlian  mercliants 
ill  company,  or  individuals.  The  word  person  is  indeed  used 
iu  the  statute.  Thus,  it  is  said,  that  "when  debts  are  due 
from  any  person,"  etc.  But  a  corporation  is  a  person.  The 
general  division  of  persons  is  into  natural  and  artificial.  It 
has  been  decided  by  the  supreme  comt  of  New  York,  that 
under  the  act  for  the  assessment  and  collection  of  taxes,  cor- 
porations are  liable  for  property  owned  by  them,  yet  the  act 
speaku  only  of  persons:  The  People  v.  The  Utica  Insurance  Go,, 
15  Johns.  358,  382  [8  Am.  Dec.  243].  In  England,  a  cor- 
pozBtion  seiaed  of  land  iu  fee  for  their  own  profit  are  consid- 
ered as  occupiers  or  inhabitants,  and  liable  to  be  rated  for  the 
poor  tax:  Bex  v.  Oardner,  Cowp.  79.  So  for  the  repairs  of 
bridges:  2  lust.  703. 

I  am  aware  that  all  statutes  which  speak  of  persons  can  not 
be  construed  to  mean  corporations;  but  such  construction 
ought  to  be  given  as  will  effectuate  the  intentions  of  the  legis- 
lature; Buch  as  will  promote  the  object,  and  prevent  the  evil  iu 
view.  To  apply  this  reasonable  rule  to  the  question  now  under 
consideration:* Could  the  legislature  have  intended  that  a  debtor 
might  deposit  his  money  or  effects  in  a  bank,  and  then  abscond 
beyond  the  reach  of  process,  and  thus  draw  from  the  bank  from 
time  to  time,  and  yet  the  bank  not  be  subject  to  garnishment? 
Or  could  it  have  been  the  intention  of  the  statute  that  a  debt 
due  from  a  corporation  should  be  exempt  from  the  process  of 
foreign  attachment? 

But  it  is  said  that  there  are  cases  in  point  to  show  that  cor- 
pozBtioDS  can  not  be  holden  as  garnishees.  Byard  v.  Stewart, 
1  Boot,  149,  was  cited.  That  case  decides  nothing,  except  that 
the  g^nishee  could  not  send  his  deposition,  instead  of  appear- 
ing before  the  court  and  submitting  to  examination  under  oath. 
This  point  has  no  beariug  on  the  question.  Iu  the  Union  Turn- 
pike Road  V.  Jenkins  el  at.,  2  Mass.  37,  decided  in  1806,  it  is  de- 
clared that  an  aggregate  corporation  can  not  be  summoned  as 
trustee.  Ko  reasons  are  given  for  the  decision;  and  with  all 
respect  for  the  learned  court,  I  can  not  feel  bound  to  assent  to 
that  doctrine. 

It  is  further  objected  that  a  corporation  can  not  be  sworn, 
and  the  statute  provides  expressly  for  the  disclosure  of  the  de- 
fendant under  oath,  in  the  scire  faciaa.  This  objection  comes 
quite  too  late.  It  is  established  by  the  subjoined  cases  that  a 
corporation  may  be  cited  to  disclose  in  a  court  of  chancer\;; 
and  that  the  secretary  or  others  of  the  corporation  may  be  made 
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parties  to  tbe  bill,  and  (bus  a  full  disclosure  may  be  made: 
Anon.,  1  Vern.  117;  Wych  v.  Mead,  3  P.  "Wms.  310;  Moodalay 
V,  Morton,  1  Bro.  Ch.  469;  Dummer  v.  Chippenham,  14  Ves. 
245;  Brumly  v.  The  WcfUchester  County  Manufacturing  Society, 
1  Johns.  Cb.  366.  They  may  also  be  compelled  to  pro- 
duce books  and  papers.  If  the  Protection  Insurance  Company 
can  be  made  garnishees,  and  if  they  are  and  were  indebted  so 
as  to  be  liable  to  this  suit  by  foreign  attachment,  the  court 
will  meet  with  no  insuperable  obstacle  to  compel  such  dis- 
closures as  may  subserve  the  purposes  of  justice,  if  they  are 
not  voluntarily  yielded. 

The  plaintiff,  then,  must  recover. 

BissELL  and  Chubch^  JJ.,  were  of  the  same  opinion. 

Petebs,  J.,  dissented. 

WiLUAMS,  J.,  being  a  stockholder  of  the  Protection  Insur- 
ance Company,  gave  no  opinion. 

Demurrer  overruled. 


A  CoBFORATiox  IS  A  Pebson  within  the  prohibition  of  an  act  restraining 
persons  from  doing  certain  acts:  People  v.  Utiea  Ins.  Co.,  8  Am.  Dec.  243; 
and  in  statutes  relating  to  attachments:  Bray  v.  WcLUmQford,  20  Conn.  418; 
Flagg  v.  PUOt,  32  Id.  216. 

Unliquidated  Demands  abb  Debts  under  thx  Attachmbnt  Act.— 
New  Haven  Saw-mill  Co.  v.  Fowler,  28  Conn.  108;*  Woodn/ff^,  Bacon,  85  Id. 
105. 

A  CoBPORATiON  MAT  BE  COMPELLED  TO  Testift  through  its  officeTk 
Upon  this  principle,  Knox  v.  Protection  Ins.  Co.  i»  followed  in  Woody.  Hari" 
ford  Fire  Ins.  Co.,  13  Id.  211. 


HoLLisTER  V.  Union  Company. 

[0  OOWHSOTICUT,  436.] 

OoNNEcncuT  River  being  a  Public  Navioable  Riter,  prima /aeis  and 
of  common  right,  belongs  to  the  sovereign  power. 

Xmfboyino  Navigation  of  River. — Lands  of  individuals  bounded  on  the 
Connecticut  river  are  granted  to  those  individuals,  or  to  those  under 
whom  they  claim,  by  the  state,  which  did  not  by  such  grant  divest  it- 
self of  the  right  and  power  of  improving  the  navigation  of  the  river. 

For  the  Purposes  of  Navigation  and  Fishery,  a  state  may  do  any  acts 
with  respect  to  its  public  navigable  rivers,  not  inconsistent  with  the 
principles  of  eminent  domain. 

Ivdivtdual  Owners  should  Protect  their  Banks  from  the  incroach- 
ment  of  rivers;  the  duty  does  not  rest  upon  the  corporation  empowered 
to  improve  the  navigation. 
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Tbb  Pubuo  beino  Tns  Owners  of  tee  Coavxgticut  Rivsr,  have  an  un- 
^jnestianable  right  to  improve  the  navigation  of  it»  without  any  liability 
for  remote  and  conaeqnential  damages  to  individuals. 

Fbivatb  Pbofs&tt  can  not  be  Considered  as  Taken  fob  Public  Use, 
within  the  meaning  of  the  constitutioual  provision,  where  the  lands  of 
indivi^nal  proprietors  are  washed  away  by  reason  of  the  acts  of  a  oor- 
poratioD  empowered  to  improve  the  navigation  of  a  river. 

The  WASHiiro  awat  of  the  Lands  of  individual  owners  by  reason  of  the 
acts  of  a  corporation  in  the  bona  file  periormance  of  their  powers  in  the  im- 
proving the  navigation  of  a  river,  is  a  remote  and  consequential  injury 
for  which  no  action  lies, 

0a8B  for  consequential  injury  to  the  plaintiffs  land.    The 
defendants  were  incorporated  under  an  act  of  the  legislature 
passed  in  1800,  for  the  purpose  of  improving  the  navigation  of 
the  Connecticut  river,   from  Hartford  to  the  sound.     They 
erected  piers,  wharves,  and  did  other  work  not  denied  to  be 
proper  and  necessary  for  the  object  proposed,  and  without  any 
design  to  injure  the  lands  of  the  plaintiff  bordering  on  the  stream. 
The  plaintiff  introduced  evidence  in  the  county  court  tending 
to  prove  that  since  the  erections  made  by  the  defendants,  the 
water  bad  changed  from  its  original  channel,  aud  had  been 
caused  to  flow  against  his  land,  undermining  and  washing  away 
a  part  thereof,  and  rendering  the  rest  of  little  value.     He  fur- 
ther claimed  and  offered  evidence  to  prove  that  the  injury 
would  not  have  happened  had  the  defendants  erected  works  in 
a  skillful  manner  to  effect  their  object,  and  without  any  design 
to  injure  any  proprietor  of  land.    Defendants  insisted   that 
they  had  erected  such  works,  and  urged  that  the  injury,  if  any, 
bad  existed  more  than  fifteen  years.    It  was  admitted  that  the 
river  was  navigable  where  the  works  were  erected,  and  for 
several  miles  above.    Verdict  in  the  county  court  for  the  plain- 
tiff, but  the  judgment  thereon  was  reversed  in  the  superior 
court,  whence  a  writ  of  error  was  taken  to  this  court. 

W,  W.  Elsworih,  for  the  plaintiff.  The  defendants'  charter  is 
void,  as  it  authorizes  them  to  cake  private  property  without 
compensation:  Oardner  v.  Newburgh,  2  Johns.  GU.  166  [7  Am. 
Dec.  626] ;  Colder  v.  Bull,  8*Dall.  386, 388;  Eespublica  v.  Sparhawk, 
1  Id.  857,  362;  Vanhorne's  Lessee  v.  Dorrance,  2  Id.  804; 
Cooper's  Justin.  457;  Lindsay  v.  Commissioners,  2  Bay,  38. 
The  statute  of  limitations  is  not  a  bar,  as  the  injury  complained 
of  did  not  happen  until  within  a  few  years,  although  the  cause 
thereof  took  place  more  than  fifteen  years  ago.  There  can  not 
be  said  to  be  a  user  for  fifteen  years  with  the  acquiescence  of 
the  plaintiff.     He  could  not  object    until    he    was  injured: 
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Sherwood  v.  Buj^r,  4  Day,  244  [4  Am.  Dec.  211];  Ingraham  v. 
Hutchinson,  2  Conn.  684,  590;  Crosn  v.  Lewis.  2  Barn.  &  Cress. 
686;  3  Kent  Com.  356;  Cook  v.  Hull^  3  Pick.  269,  271  115 
Am.  Dec.  208];  Daniel  v.  North,  11  East,  372,  374,  375;  Wood 
V.  Vecd,  5  Barn.  &  Aid.  454. 

N.  Smith  and  Hungerford,  contra, 

Daggett,  C.  J.  The  act  of  the  legislature  of  1800,  by  ^hich 
this  company  was  incorporated,  is  declared  in  its  title  to  be  •*  an 
act  for  incorporating  a  company  to  clear  the  channel  of  Con 
necticut  river."  In  the  fifth  section  it  is  enacted,  among  othei 
things,  that  the  company  may  **  erect  and  build  such  wharves, 
piers,  and  hedges  in  said  liver,  or  on  the  banks  thereof,  as  they 
may  judge  necessary,  they  paying  to  the  owner  or  owners  of 
the  land  where  such  wharves  may  be  erected,  such  sum  or  sums 
as  ma}'  be  assessed  by  the  county  court  of  the  county  where 
such  land  may  lie.  " 

There  were  many  points  raised  in  the  county  court  which  are 
quite  unnecessary  to  be  considered;  such  as  whether  the  county 
court  ought  to  have  admitted  the  testimony  of  the  commission- 
ers appointed  by  a  supplemental  act  of  1806;  and  whether  the 
statute  of  limitations  could  be  interposed  as  a  bar  to  the  plaint- 
iff's recovery.  This  court  is  called  upon  now  to  decide  whether 
the  defendants  can  be  liable,  in  an}"  action,  for  damages  for  a 
consequential  injury  arising  to  the  plaintiff's  land,  occasioned 
by  the  prudent  erection  of  the  defendants'  works,  without  any 
intention  to  injure  him  or  others,  but  in  the  honest  and  dis- 
creet execution  of  their  powers.  I  am  well  satisfied  that  such 
an  action  will  not  lie;  and  consequently,  the  judgment  of 
the  superior  court  must  be  afiSrmed,  and  hence  all  the  other 
points  may  be  laid  out  of  the  case. 

The  plaintiff  in  the  county  court,  now  defendant,  endeavors 
to  j)lace  himself  on  this  ground,  that  if  there  can  not  be  a  re- 
covery in  this  case  for  the  injury,  then  a  fundamental  principle 
of  the  common  law,  and  of  the  constitution  of  this  state,  and  of 
the  United  States,  is  subverted.  The  doctrine  on  which  he  re- 
lies, is  this:  "  The  property  of  no  person  shall  be  taken  for 
public  use  without  just  compensation  therefor."  This  is,  in- 
deed, a  fundamental  principle  of  constitutional  law.  I  feel  no 
inclination  to  impugn  it,  or  in  any  degree  to  affect  it.  The  act 
in  question,  imder  which  the  defendants  have  operated  from 
their  incorporation,  expressly  recognizes  this  principle.  It 
provides,  in   terms,  that  all  lands  taken  for  the  purpose  of 
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erecting  wbarves  sball  be  paid  for,  a<;cording  to  an  assessment 
of  the  county  court.  But  the  principle  now  assumed  is  much 
broader.  The  charge  of  tbe  county  court  to  the  jury,  was  that 
the  defendants  were  liable  for  any  injury  to  the  land  of  tbe 
plaintiff  occasioned  by  the  diversion  of  the  water  from  its  nat- 
ural course  by  the  erection  of  their  works.  By  this  charge  the 
juiy  were  to  lay  out  of  their  consideration  all  acts  of  the  de- 
fendants, designed  to  injure  the  plaintifiTs  land — all  imprudent 
and  improper  acts  in  the  construction  of  their  works — and 
solely  to  inquire  if  the  works  caused  the  injury  complained  of. 
Such  a  doctriue  can  not  be  sustained. 

The  following  positions  relating  to  this  subject,  may,  I  think, 
be  sustained  by  reas(  n  and  tbe  most  approved  authority: 

1.  Connecticut  river,  being  a  public  navigable  river,  prima 
facie  and  of  common  right  belongs  to  the  sovereign  power.  This 
position  has  been  repeatedly  advanced  by  this  court,  in  several 
recent  decisions:  East  Haven  v.  Hemingway  et  aL,  1  Conn.  186, 
198,  199;  MiddkUyum  v.  Sage  el  al,  8  Id.  221;  Chapman  y.  Kim' 
ball  et  al,^  9  Id.  38.  It  is  also  the  well-established  doctrine 
of  the  common  law:  Harg.  L.  T.  17,  18,  35. 

2.  The  lands  of  individuals  bounded  on  this  public  navigable 
river,  are  granted  to  those  individuals,  or  to  those  under  whom 
they  claim,  by  the  state;  but  the  state  did  not  thereby  divest 
tbemselves  of  the  right  and  power  of  improving  the  navigation 
of  the  river;  for  the  rule  in  relation  to  such  grants  is  that  they 
shall  be  construed  most  favorably  for  the  public,  for  whose  use 
the  state  hold,  and  against  the  grantee:  7  Conn.  199;  3  Kent 
Com.  492  (2d.  ed.);  6  Bob.  Adm.  182. 

3.  Upon  these  principles,  the  state  of  Connecticut  now  hold 
this  river  for  the  purposes  of  navigation  and  fishery  (unless, 
indeed,  any  individual  has  gained  title  by  grant  or  prescrip- 
tion to  any  particular  use  of  it,  which  is  not  pretended  in  this 
case),  and  therefore,  upon  well-established  principles  of  law, 
may  do  everything  for  the  full  enjoyment  of  their  rights,  not 
inconsistent  with  the  great  constitutional  principle,  that  pri- 
vate property  shall  not  be  taken  for  public  use,  without  just 
compensation. 

4.  There  is  no  duty  imposed  upon  this  company  by  the  char- 
ter, to  protect  the  banks  of  this  river  from  encroachment  by 
the  water.  This  is  the  duty  of  the  individual  proprietors,  they 
having  accepted  their  grants  with  this  burden,  and  having  a  com- 
pensation in  many  ways.     This  idea  is  supported  by  a  late  de- 
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cision  of  the  king's  bench:  Henly  v.  The  Mayor  and  Burgessea 
of  Lyme,  5  Bing.  91 ;  15  Serg.  &  Lowb.  376,  384. 

5.  The  public,  being  the  owners  of  this  river,  have  an  un- 
questionable right  to  improve  the  navigation  of  it,  without  any 
liability  for  remote  and  consequential  damages  to  individuals: 
Lansing  v.  Smith  et  al.,  8  Cow.  146.  This  is  a  very  recent  de- 
cision of  the  supreme  court  of  the  state  of  New  York.  The 
marginal  note  of  the  case  is  as  follows:  ''  The  statute  (of  New 
York)  authorizing  the  construction  of  a  basin  in  the  Hudson 
river,  in  the  city  of  Albany,  and  erections  whereby  the  docks, 
etc.,  owned  by  individuals  alone,  were  rendered  inaccessible  or 
less  easily  approached  by  vessels,  etc. ,  and  therefore  much  de- 
preciated in  value,  though  it  provided  no  compensation  for 
such  a  consequence,  is  not  unconstitutional,  either  as  taking 
private  property  for  public  use,  without  just  compensation,  or 
impairing  the  obligation  of  contracts.  This  not  being  a  direct 
invasion  of  property,  but  remote  and  consequential  merely, 
arising  from  a  public  improvement,  the  injury  is  one  to  which 
individuals  must  submit,  as  the  price  of  the  social  compact, 
and  in  the  eye  of  the  law  the  injury  is  '  damnum  absque  injuria,' 
The  injury  being  common  to  a  large  class  of  the  community, 
it  is  the  subject  of  indictment  only  as  a  common  nuisance." 

The  case  was  much  stronger  for  the  plaintiff  than  the  present. 
There,  by  the  erections  of  the  defendant  in  the  river,  the  docks, 
etc.,  owned  by  the  plaintiff  were  much  depreciated  in  value. 
The  principles  and  reasoning  of  that  learned  court  are  so  very 
apposite  to  the  case  under  consideration,  that  they  very  readily 
meet  my  assent.  The  court  say:  "If  the  act  be  unconstita- 
tional,  it  must  be  on  the  ground  that  the  plaintiff  had  either  at 
common  law,  as  owner  of  the  adjacent  soil,  or  by  virtue  of  the 
patent  from  the  state  for  the  land  under  water  opposite  to  the 
shore,  a  claim  to  the  natural  flow  of  the  river,  with  which  the 
state  had  no  right  to  interfere  by  any  erection  in  the  bed  of  the 
river,  or  in  any  other  manner.  This  proposition  appears  to  the 
court  too  extravagant  to  be  seriously  maintained.  It  denies  to 
the  state  the  power  of  improving  the  navigation  of  the  river  by 
dams  or  any  other  erections  which  must  affect  the  natural  flow  of 
the  stream,  without  the  consent  of  the  proprietors  of  the  adjacent 
shore  within  the  remotest  limits  which  may  be  affected  by  the 
operation.  Every  new  dock  which  is  erected,  partially  diverts  the 
natural  course  of  the  stream;  and  upou  the  principle  contended 
for  by  the  plaintiff,  violates  the  rights  of  the  proprietors  of  all 
the  docks  below  it:"  Lansing  v.  Smiih,  8  Cow.  148.     It  would 
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be  eztremely  difficult  to  see  to  what  extent  the  doctrine  of  the 
plaintifif  would  not  lead.  It  would  certainly  lead  to  this  extent, 
that  if  any  proprietor  of  land  below  or  above  these  erections  of 
the  defendants  could  prove  any  damages  to  his  possessions  by 
any  diTeision  of  the  water  from  the  natural  stream,  by  their 
operations,  be  could  recover.  Such  a  doctrine  I  can  not  admit. 
There  is  also  another  case  quite  in  point.  I  refer  to  The 
Oovemor  and  Company  of  the  Briivih  Cast  Plate  Manufacturers  v. 
Meredith  e^  oZ.,  4  T.  B.  794.  It  was  there  decided,  ''  that  where 
the  acts  of  commissioners  appointed  by  a  paving  act,  occasion  a 
damage  to  an  individual,  without  any  excess  of  jurisdiction  on 
their  part,  the  commissioners,  or  paviors  acting  under  them, 
are  not  liable  to  an  action."  Lord  Kenyon,  in  that  case,  thus 
expresses  himself:  "If  this  action  could  be  maintained,  every 
turnpike  act,  paving  act,  and  navigation  act,  would  give  rise  to 
an  infinity  of  actions.  If  the  legislature  think  it  necessary, 
as  tbey  do  in  many  cases,  they  enable  the  commissioners  to 
award  satisfaction  to  the  individuals  who  happen  to  suffer;  but 
if  there  be  no  such  power,  the  parties  are  without  remedy,  pro- 
vided the  commissioners  do  not  exceed  their  jurisdiction.  Some 
individuals  suffer  an  inconvenience  under  all  these  acts  of  par- 
liament; but  the  interest  of  individuals  must  give  way  to  the 
accommodation  of  the  public."  These  decisions  and  opinions 
are  very  satisfactory  reasons  to  show  that  the  plaintiff  can  not 
recover. 

Again,  the  doctrine  of  the  plaintiff,  iu  my  judgment,  would 
lead  to  this  result:  that  when  any  person  sustains  any  damage, 
however  remote  or  consequential,  by  any  turnpike  road,  im- 
provement of  the  navigation  of  a  river,  any  new  avenue  or 
street  into  a  large  commercial  place,  or  any  other  alteration  of 
the  existing  state  of  things,  an  action  will  lie  against  those  who 
are  authorized  by  the  legislature  to  accomplish  such  object,  if 
they  act  within  the  scope  of  their  powers,  and  with  entire  hon- 
esty and  sound  discretion.  Such  a  principle  is  alike  opposed 
to  common  sense,  common  law,  and  adjudged  cases.  I  can  not 
assent  to  it. 

The  defendants  have  not  directly  invaded  the  property  of  the 
plaintiff.  They  have  not  taken  the  property  of  the  plaintiff  for 
public  use  without  just  compensation;  they  have  not,  there- 
fore, brought  themselves  under  the  constitutional  interdiction; 
bat  they  have,  under  the  sanction  of  the  authority  of  the  legis- 
lature, to  which  appertained  the  power  of  regulating  a  public 
Davigable  river,  operated  upon  this  river  so  as  to  produce  an 
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inconvenience — a  remote  and  consequential  injury  to  the  plaint- 
iffs land.  For  such  an  in  jury  no  action  can  be  sustained.  On 
this  ground  the  constitutioual  objection  is  sufficiently  avoided. 
But  in  a  recent  case  before  the  supreme  court  of  the  United 
States,  that  tribunal  has  gone  still  further,  and  decided  that  the 
provision  in  question  is  intended  solely  as  a  limitation  -  on  the 
exercise  of  power  by  the  government  of  the  United  States,  and 
is  not  applicable  to  the  legislation  of  the  states:  Barron  v.  The 
Mayor  and  CUy  Council  of  Ballimore,  7  Pet.  243. 

The  judgment  of  the  superior  court  must  therefore  be 
affirmed. 

BissELL  and  Chubch,  JJ.  ,  were  of  the  same  opinion. 

Petebs,  J. ,  concurred  in  the  result,  but  in  coming  to  it  pro- 
ceeded solely  on  the  ground  that  a  corporation  is  nov  liable  for 
a  tort. 

Williams,  J.,  being  interested  iu  the  event  of  the  suit,  gar^ 
no  opinion. 

Judgment  affirmed. 


With  Respect  to  the  Right  of  the  Public  in  Navigable  Stbbamb, 
Bee  Lanfting  v.  StAithy  21  Am.  Dec.  89,  and  note.  They  belong  to  the  state: 
KeUogg  v.  Union  Co.,  12  Conn.  22. 

Right  07  Navigation  in  navigable  river  is  saperior  to  all  other  rights: 
Post  V.  Munn,  7  Am.  Dec.  570;  Bt-owne  v.  Kennedy,  9  Id.  603. 

Grants  to  Cobporations  are  to  be  construed  most  favorably  for  the 
public  where  there  exists  a  reasonable  doubt  as  to  the  extent  of  the  privileges 
conferred:  TalcoU  Mt.  Tr.  Co.  v.  MarsJiall,  11  Conn.  190. 

The  Pbincipal  Case  is  Explained  in  Hooker  v.  New  Haven  dt  Korth- 
ampton  Co.,  15  Conn.  318,  and  in  same  case,  14  Id.  158,  162,  171,  in  regard 
to  the  power  of  corporations  to  cause,  for  their  benefit,  injury  to  others  with- 
out making  a  compensation  therefor. 

Existence  op  an  Ancient  Channel  by  which  water  is  diverted  from  a 
main  stream,  does  not  justify  the  deepening  of  the  channel  so  as  to  cause  a 
greater  diverson  to  the  injury  of  proprietors  along  the  main  stream:  Blanch" 
ard  V.  Baker,  23  Am.  Dec.  504. 

The  Subject  of  Eminent  Domain  is  considered  in  the  note  to  Beekman 
V.  Saratoga  etc,  R.  R.  Co.,  22  Id.  679,  and  to  Boston  d:  R.  M,  Corp.  y.  Nem* 
man,  23  Id.  622. 


Austin  v.  Bostwick. 

[9  GoMmoTxorT,  496.] 
Acknowledgment  bt  a  Partner  that  a  Firm  Debt  is  still  Dub»  al« 
though  made  after  the  dissolution  of  the  partnership,  and  while  such 
partner  is  insolvent,  is  admissible  against  his  copartner  to  avoid  the  bu 
of  the  statute  of  limitations. 
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tDYM., — But  such  acknowledginent  is  entitled  to  little  weight  if  not  honestly 
made,  but  rather  with  a  design  to  charge  the  copartner. 

BxoooNinoN  OF  A  Debt  as  Okioinally  Just  and  still  Due  ia  sufficient 
to  remove  the  bar  of  the  statute  of  limitations. 

AcK>'owLEi>OM£KT  Madb  BEFORE  THE  STATUTE  HAD  BuN,  postpones  the  run- 
ning of  the  statute  from  that  time. 

To  Takb  a  Joint  Debt  out  of  the  Statute,  it  is  not  essential  that  the 
acknowledgments  of  the  parties  should  be  a  joint  act  to  render  them 
effective. 

Debt  against  Bostwick  and  Gilbert,  former  partners.  It 
was  admitted  that  the  statute  of  limitations  was  a  bar,  unless 
removed  by  the  following  facts:  Before  tbe  statute  bad  run, 
the  firm  became  insolvent,  and  was  dissolved,  and  an  attorney, 
in  whose  hands  tbe  plaintiffs'  claim  was  placed,  applied  to 
Gilbert,  who  said  that  it  was  an  old  copartnership  debt,  and 
thought  that  Austin  and  Bobinson  ought  to  do  as  tbe  other 
creditors  had  done;  that  they  had  taken  from  ten  to  fifteen  per 
cent,  on  their  claims,  and  that  be  was  willing  to  give  the  same 
to  Austin  and  Bobinson  at  any  time.  After  the  statute  had 
fully  run,  Bostwick,  while  still  insolvent,  the  firm  having  been 
dissolved,  wrote  underneath  the  account: 

"  The  above  is  a  just  account  against  the  late  firm  of  Charles 
Bostwick  &  Co.,  and  is  now  due  from  said  firm  to  the  said 
Austin  and  Bobinson.  November  25,  1831.  Charles  Bost- 
wick.'* 

Judgment  for  the  plaintiffs.     Motion  for  a  new  trial. 

R,  S,  Baldwin^  for  the  motion.  The  acknowledgment  of  a 
debt  by  a  partner  after  dissolution  of  the  partnership  will  not 
bind  his  copartner:  Hockley  v.  Patrick,  3  Johns.  536;  Walden  v. 
Sherburne,  15  Id.  409,  424.  The  declarations  of  Gilbert  were 
not  sufficient  to  continue  the  existence  of  the  debt:  Lord  v. 
Shalef,  8  Conn.  131  [8  Am.  Dec.  160];  Lord  v.  Harvey,  Id.  370, 
372;  Marshall  v.  Dalliber,  5  Id.  480;  De  Forest  v.  Hunt,  8  Id. 
179,  185. 

N,  Smith  and  Kimberly,  contra.  The  acknowledgment  of  Bost- 
wick and  the  declarations  of  Gilbert  are  both  admissible :  2  Stark. 
Ev.  892,  894,  895;  Lord  v.  Shaler,  ubi supra;  De  Forest  v.  Hunt, 
It  is  immaterial  whether  the  acknowledgment  is  before  or  aftex 
tbe  staCute  has  attached:  Yea  v.  Fouraker,  2  Burr.  1099;  Dan- 
forth  v.  Culver,  11  Johns.  146  [6  Am.  Deo.  361],  The  acknowl* 
edgment  of  Bostwick  is  evidence  against  Gilbert:  WhUcomby, 
Whiting,  Doug.  652;  Jackson  v.  Fairbank,  2  H.  Bl.  340;  Bound 
V.  Laihrop,  4  Conn.  336  [10  Am.  Deo.  147];  CoU  v.  Tracy,  8  Id. 
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276  [20  Am.  Dec.  110];  Hunt  v.  Bridgham,  2  Pick.  581  [13  Am. 
Dec.  458];  Frye  v.  Barker,  4  Id.  382;  Oetchdl  v.  Heald,  7 
Greenl.  26. 

Daooett,  C.  J.  The  acknowledgment  of  Bostwick,  one  of  the 
two  defendants,  was  sufficient  evidence  against  him;  and  there  be* 
ing  nothing  else  in  the  case,  this  would  doubtless  remove  the 
bar  created  by  the  statute  of  limitations,  and  render  him  liable. 
Gilbert,  the  other  defendant,  aud  the  copartner  with  Bostwick, 
contended  on  the  trial,  that  the  acknowledgment  of  Bostwick, 
under  the  circumstances  of  his  bankruptcy  and  the  copartner- 
ship being  dissolved,  laid  no  foundation  for  a  new  promise, 
which,  it  was  insisted,  must  be  proved  to  warrant  a  recovexy.  He 
further  contended  that  his  own  declarations  could  not  have  this 
effect,  for  two  reasons:  1.  Because  they  were  no  evidence  of  a 
promise  to  pay  the  debt.  2.  Because  they  were  not  made  sim- 
ultaneously with  any  declaration  of  Bostwick,  and  therefore 
they  could  have  no  operation  in  the  case  to  create  a  joint  prom- 
ise; and  further,  they  were  made  before  the  statute  had  attached 
upon  the  debt. 

1.  In  relation  to  the  admission  of  the  acknowledgment  of 
Bostwick,  after  the  dissolution  of  the  copartnership,  and  when 
he  was  a  bankrupt,  this  court  expressed  its  opinion,  very  de- 
cidedly, in  the  case  of  Coil  v.  lYacy  et  a/.,  8  Conn.  268  [20  Am. 
Dec.  110].  Such  testimony  is  always  admissible,  coming  from  a 
party  to  the  record.  What  it  proves,  is  another  and  different 
question.  If  from  other  facts  it  appears  that  such  testimony  is 
given  by  the  party,  with  a  design  to  fix  a  liability  on  another, 
it  will  weigh  little.  If,  as  in  this  case,  it  comes  honestly,  and 
will  operate  against  him  who  makes  it,  there  is  no  ground  for 
considering  it  as  destitute  of  weight. 

2.  Did  the  defendants  each  acknowledge  the  debt  due?  That 
Bostwick  did  is  not  denied  or  doubted;  and  there  is  as  little 
ground  to  say  that  Gilbert  did  not.  He  said  it  was  one  of  the 
old  copartnership  debts;  they  ought  to  do  with  it  as  the 
other  creditors  had  done — accept  ten  or  fifteen  cents  ou  the 
dollar;  he  would  pay  that  at  any  time.  If  by  this  language 
the  debt  is  not  admitted  to  be  due,  it  may  be  difficult  to  find 
words  to  express  the  idea.  Every  one  must  understand  the 
defendant  as  saying,  "  the  debt  is  due;  I  will  pay  a  portion  of 
it,  as  I  have  of  the  other  partnership  debts." 

The  recent  examination  of  this  question,  by  this  court,  in 
several  cases,  renders  it  quite  unnecessary  to  cite  authorities,  or 
go  into  a  course  of  reasoning  to  show  that  the  recognition  of  a 
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debt  as  originally  just,  and  still  due,  is  su£Scient  to  remove 
the  bar  created  by  the  statute  of  limitations:  Lord  et  ah  v.  Sha- 
ler,  3  Conn.  131  [8  Am.  Dec.  160];  Bound  et  al.  v.  Lafhrop,  4 
Id.  336  [10  Am.  Dec.  147];  MarahaU  v.  Dalliber,  5  Id.  480; 
De  Forest  y.  Hunt,  8  Id.  170.  It  is  believed  that  the  whole 
coarse  of  decisions  is  to  that  effect. 

It  is  again  contended  that  as  Gilbert's  declarations  were 
made  before  the  statute  had  attached,  there  was  no  bar  to  be 
removed.  It  may  be  sufficient  to  reply  that  he  then  recognized 
the  debt;  and  if  so,  the  statute  would  not  attach  upon  it  until 
the  lapse  of  six  years  thereafter.  Has  it  not  been  undoubted 
law  since  statutes  of  limitation  have  been  in  force,  that  the 
payment  of  interest  prevents  the  running  of  the  statute,  and 
also  does  away  the  presumption  of  payment  of  a  bond,  by  the 
lapse  of  twenty  years?  A  bond  eighteen  years  old  is  kept 
alive  twenty  years  longer  by  the  payment  of  interest;  and  that 
simply  because  the  debt  is  thus  recognized.  On  this  principle, 
then,  the  statute  never  did  attach  upon  this  book  debt,  as  it 
respects  Gilbert;  and  as  it  respects  Bostwick  also,  it  may  well 
be  doubted,  since  the  case  of  Bound  et  al.  v.  Lathrop,  4  Conn. 
336  [10  Am.  Dec.  147],  if  this  debt  was  ever  barred.  In  that 
case  it  was  decided  that  the  acknowledgment  of  one  joint 
promisor  took  the  case  out  of  the  statute;  and  so  is  the  well- 
known  case  of  WhUcomb  v.  Whiting,  Doug.  652. 

It  is  further  said  that  there  is  no  joint  act  of  the  defendants. 
Nor  is  it  at  all  necessary  there  should  be.  A  note  barred  by 
the  statute  of  limitations  was  presented,  on  the  first  of  January 
last,  to  A.  B.,  one  of  the  promisors.  He  acknowledges  it  due. 
On  the  first  of  July  last  it  was  presented  to  C.  D.,  the  other 
promisor.  He  too  declares  it  due.  Has  not  each  of  them 
waived  the  benefit  of  the  statute;  and  will  not  the  law  compel 
them  to  pay  it?  Had  a  forged  note  been  so  presented  and 
recognized,  they  would  have  been  holden  to  pay  it. 

I  am  well  satisfied  that  the  motion  for  a  new  trial  ought  to 
be  denied. 

The  other  judges  were  of  the  same  opinion. 
New  trial  not  to  be  granted. 

AcKNOWLKDOMXNT  TO  Rkvivs  Debt. — See  OlcoU  V.  Scales,  21 .  Am.  Dec 
685,  and  caaet  cited  in  the  note  thereto;  and  aUo  the  note  to  Frey  ▼.  Kirk, 
23  Id.  588. 

A  PAsmER's  AcKNowLXOOMXKT  after  the  diuolntion  of  the  finn  does  not 
remove  the  bar  of  the  statote  of  limitations  as  to  his  copartners:  Z>evy  v. 
Cadet,  17  Am.  Dec.  650,  and  note. 
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State  v.  Weston. 

[9  COHXraCTZCTTT,  527.] 

Bboxivebs  07  Stolen  Goods,  knowing  them  to  be  Bucht  are  punUiable 

Connecticut,  the  same  as  a  principal. 
Possession  of  Stolen  Goods  is  prima  facie  evidence  that  the  posseaeor  is  the 

thief  and  throws  on  him  the  necessity  of  accounting  for  his  possession. 
Tkq  Finder  of  Personal  Property  on  the  highway,  who  knows,  or  has  the 

means  of  knowing,  the  owner,  and  converts  it  to  his  own  use,  is  a  thief. 

Infobmatiom  against  Nelson  Weston  and  Anson  Weston,  for 
theft,  charging  them  with  having  stolen  certain  bank  bills 
amounting  to  sixty-nine  dollars,  the  property  of  Hiram  Upson. 
The  prosecution  proved  that  part  of  the  bills  were  found  in  the 
possession  of  the  prisoners,  and  that  they  had  disposed  of  some; 
that  the  notes  had  been  in  Upson's  pocket-book  in  his  coat 
hanging  up  in  his  shop;  and  claimed  that  the  prisoners  had 
stolen  them.  They  claimed  that  Nelson  found  the  pocket-book 
on  the  highway,  and  gave  some  of  the  notes  to  Anson,  who  was 
present.  They  then  burned  the  pocket-book.  It  appeared 
that  Upson's  name  was  in  the  book,  and  that  both  the  prison- 
ers could  read.  The  prisoners'  counsel  claimed  that  if  these 
facts  were  so,  Anson  was  but  a  receiver  of  stolen  goods,  and 
could  not  be  convicted  on  this  information.  Yerdict,  guilty. 
Motion  for  a  new  trial. 

MiXy  in  support  of  the  motion,  cited  People  v.  Andermm,  14 
Johns.  294  [7  Am.  Dec.  462]. 

N,  Smith  and  R.  L  Ingersoll,  contra,  cited  2  Buss.  1042-1047. 

Peters,  J.  Beceivers  of  stolen  goods,  knowing  them  to  be 
such,  are  accessories,  and  by  the  ancient  common  law,  suffered 
the  same  punishment  as  their  principals:  4  Bl.  Com.  39,  40;  but 
they  could  not  be  tried  until  their  principals  were  convicted. 
But  now,  by  our  statnte,  it  is  provided,  **  that  if  any  person 
shall  receive  and  conceal  any  stolen  goods,  articles,  or  things, 
knowing  them  to  be  such,  he  may  and  shall  be  proceeded  with 
as  a  principal,  though  the  person  or  persons  who  committed  the 
theft  be  not  thereof  convicted,  and  shall  be  tried  before  the 
same  court  and  punished  in  the  same  manner  as  if  he  had  been 
the  principal:"  Stat.  May,  1830,  c.  1,  sec.  47,  p.  261. 

lb  is  a  well-settled  rule,  that  the  possession  of  stolen  goods  is 
prima  facie  evidence  that  the  possessor  is  the  thief,  and  throws 
on  him  the  necessity  of  accounting  for  his  possession:  2  Buss. 
1154;  Commonweallh  v.  Millard,  1  Mass.  6;  2  Stark  Ev.  840. 
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And  it  is;  equally  well  settled  that  the  finder  of  personal  prop- 
erty on  the  highway,  knowing  or  having  the  means  of  knowing 
the  owner,  and  not  restoring  it  to  him,  but  converting  it  to  his 
owii  use,  is  a  thief,  and  ought  to  be  punished  accordingly:  2 
Buss.  1044,  1045. 

I  do  not  advise  a  new  trial. 

The  other  judges  were  of  the  same  opinion. 
New  trial  not  to  be  granted. 


Larcent  bt  Fi>i>Ea  or  Lost  Articles. — Tyler  v.  People^  12  Am.  Dec  176; 
People  V.  Afuierson^  7  Id.  462,  and  DOte;  State  v.  Boper,  24  Id. 


Clark  v.  Smith. 

[10  COHllXOXlCnT,  1.] 

Whibb  thb  ADMiaaiONS  07  a  Party  abs  Used  aoainbt  Hoi,  the  whole 
most  be  taken  together;  if  part  of  a  statement  be  admitted,  the  whole 
most  be  admitted,  whether  explanatory  of  the  part  or  notb 

Fob  FAn^ORs  to  Return  an  Attachment,  the  measure  of  damages  is  the 
actual  loea  which  the  pUintifF  has  sustained  by  reason  of  the  neglect  of 
the  officer. 

Ov  thb  Point  of  Damages  in  an  action  against  an  officer  for  neglecting  to 
return  an  attachment,  evidence  is  admissible  to  show  that  the  officer  in- 
formed the  plaintiff  of  the  failure  of  the  attachment  while  the  property 
WM  ini  the  same  situation  as  before,  and  that  he  refused  to  attach  again, 
Mying  tbat  he  meant  to  look  to  the  officer. 

Whkbb  bt  Reason  op  the  Nbqlect  of  an  Attaghino  Officer,  part  of 
the  property  is  seized  by  ether  creditors,  the  creditor  can  not  recover 
the  entire  value  from  the  officer,  unless  the  creditor  show  that  he  used 
due  diligence  to  secure  the  residue. 

AonoN  against  a  sheriff  for  the  failure  of  his  deputy,  Bill,  to 
xetum  an  attachment.  The  defendant  introduced  a  witness, 
Minard,  who  testified  that  Bill  had  told  him  that  he,  Bill,  had 
attached  the  property,  but  failed  to  return  under  a  mistake  as 
to  the  court  out  of  which  the  writ  issued.  On  cross-examiua- 
tion  Minard  further  stated  that  Bill  had  also  said  that  he  went 
to  the  plaintiff  immediately  on  discovering  the  mistake,  in- 
formed him  thereof,  and  told  him  that  the  property  was  still  in 
the  same  situation,  and  could  be  attached,  and  asked  him  to 
sue  out  another  writ,  or  allowed  Bill  to  do  so  in  his,  plaintiff's, 
name,  both  of  which  the  latter  refused  to  do.  This  evidence 
was  admitted  against  the  plaintiff's  objection.  One  Smith  was 
introduced  by  the  defendant,  who  testified  that  he  had  a  con- 
versation  with  the  plaintiff  soon  after  the  writ  had  failed,  in 
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which  he  had  said  that  the  property  was  still  at  liberty,  but 
that  he  would  not  attach  again,  as  he  had  his  remedy  against 
the  officer.  This  testiioony  was  also  object ed  to,  but  received. 
The  defendant  in  the  attachment  suit  had  no  other  property 
than  that  attached.  After  the  service  of  the  plaintiff's  attach- 
ment, and  on  the  same  day,  a  part  of  this  property  was  attached 
by  another  creditor,  and  afterwards  sold. 

Verdict  pursuant  to  the  instructions,  which  appear  in  sub- 
stance from  the  opiuion.  Motion  for  a  new  trial  for  misdirec- 
tion and  for  error  in  the  admission  of  evidence. 

Strong,  in  support  of  the  motion.  The  evidence  on  the  cross- 
examination  of  Bill  ought  not  to  have  been  received:  Ives  v. 
BarihoUmtew,  9  Conn.  809;  Siewart  v.  Sherman,  5  Id.  244,  246. 

Goddard  and  Waiie,  contra,  contended  that  that  evidence  was 
admissible,  and  cited  in  support  of  the  charge  of  the  court: 
Clark  V.  SmUh,  9  Conn.  380;  Weld  v.  BarOeU,  10  Mass.  470; 
Young  v.  Hosmer,  11  Id.  89;  Bussell  v.  Turner,  7  Johns.  189  [5 
Am.  Dec.  254];  Potter  v.  Jjansing,  1  Id.  213  [8  Am  Dec.  810]; 
Planck  V.  Anderson,  5  T.  R.  40. 

BisBELL,  J.  A  new  trial  is  moved  in  this  case  on  two  grounds: 
1.  That  evidence  was  improperly  admitted;  and  2.  That  the 
rule  of  damages  laid  down  in  the  charge  is  incorrect. 

1.  It  is  contended  that  the  declarations  of  Bill,  which  were 
drawn  from  the  witness  Minard  upon  his  cross-examination, 
should  not  have  been  received  in  evidence.  The  testimony  is 
objected  to,  first,  on  the  ground  that  it  is  irrelevant.  This  ob- 
jection is  manifestly  resolvable  into  that  which  is  made  against 
the  charge  to  the  jury.  If  the  rule  of  damages  there  laid  down 
be  correct,  the  testimony  was  clearly  pertinent.  The  declara- 
tions of  Bill  and  the  testimony  of  Smith  stand,  in  this  respect, 
upon  the  same  ground.  Both  were  offered  to  affect  the  dam- 
ages, and  both  had  a  direct  bearing  upon  the  question  submit- 
ted to  the  jury.  It  is  unnecessary,  therefore,  to  pursue  the 
objection  further  in  this  place.  If  the  charge  can  be  vindi- 
cated, this  objection  must  of  course  fail. 

But  it  is  objected  further,  that  the  facts,  if  relevant,  were  not 
proved  through  the  right  medium;  that  these  were  the  declara 
tions  of  the  o£Bicer,  for  whose  neglect  a  recovery  is  sought,  and 
who  is  the  real  party  to  the  action.  These  declarations  clearly 
could  not  have  been  proved,  unless  the  plaintiff  had  laid  the 
foundation  for  their  introduction  by  his  own  course  of  exam- 
ination.    This,   I  think,  he  had  done.     For  the  purpose  of 
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proTing  the  neglect,  he  sought  to  avail  himself  of  the  declara- 
tions of  Bill  as  the  admissions  of  the  party.  This  he  had  an 
undoubted  right  to  do;  and  the  only  claim  on  the  part  of  the 
defense  was,  that  the  whole  conversation,  at  that  time,  should 
go  to  the  jury.  This  claim  I  suppose  not  only  to  be  reason- 
able, but  in  conformity  to  a  well-established  rule  of  evidence. 
For  there  certainly  is  no  principle  better  settled  than  that  where 
the  confessions  of  a  party  are  made  use  of  against  him,  the 
whole  must  be  taken  together.  If  part  of  a  statement  be  ad- 
mitted, the  whole  must  be  admitted:  1  Phil.  Ev.  79;  Swift 
Ev,  132;  Carver  v.  Tracy,  8  Johns.  427;  Fenner  v.  Lewis,  10  Id. 
38. 

But  it  has  been  urged,  that  the  only  object  of  the  rule  is  to 
obtain  the  full  meaning  of  the  party  and  prevent  him  from  be- 
ing misonderstood;  and  that  inasmuch  as  the  declarations  of 
Bill,  which  came  out  on  the  cross-examination  of  the  witness, 
were  not  necessary  to  explain,  or  give  a  meaning  to  that  which 
preceded,  they  wer^  not  within  the  rule  and  therefore  not  ad- 
missible. To  this  objection  it  might  be  sufficient  to  reply  that 
there  is  no  authority  for  thus  narrowing  the  rule,  and  that  so 
narrowed  it  would  be  exceedingly  embarrassing  in  practice. 
On  the  other  hand,  there  is  neither  inconvenience  nor  danger 
in  admitting  the  whole  conversation  regarding  the  suit;  leaving 
those  declarations  which  a  party  makes  in  his  own  favor  to  be 
weighed  by  the  juxy,  under  the  direction  of  the  court. 

But  this  objection  has  been  so  entirely  met  and  answered,  by 
a  modem  decision,  that  I  may  )>e  pardoned  for  quoting  from 
the  opinion  of  all  the  judges  of  England,  as  delivered  by  the 
late  Lord  Tenderden:  *'  The  conversations  of  a  party  to  the 
suit,  relative  to  the  subject-matter  of  the  suit,  are  in  themselves 
evidence  against  him  iu  the  suit;  and,  if  a  counsel  chooses  to 
ask  a  witness  anything  which  may  have  been  said  by  an  adverse 
party,  the  counsel  for  that  party  has  a  right  to  lay  before  the 
court  the  whole  which  was  said  by  his  client  in  the  same  con- 
versation; not  only  so  much  as  may  explain  or  qualify  the  mat- 
ter introduced  upon  the  previous  examination,  but  even  matter 
not  properly  connected  with  the  part  introduced  upon  the  pre- 
vious examination,  provided  only  that  it  relate  to  the  subject- 
matter  of  tbe  suit;  because  it  would  not  be  just  to  take  part  of  a 
conversation  as  evidence  against  a  party  without  giving  to  the 
party  at  the  same  time  the  benefit  of  the  entire  residue  of  what 
he  said  on  the  same  occasion:"  The  Queen's  case,  2  Brod.  &  B. 
298;  3  Stark  Ev.  1751. 
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2.  The  only  remaining  qaestion  arises  upon  the  charge,  y 
the  rule  of  damages  given  to  the  jury  correct  ? 

The  basis  of  the  charge  is,  that  the  defendant  is  liable  o 
for  the  damages  which  the  plaintiff  has  sustained,  by  reasoi 
the  neglect  of  the  officer.  The  correctness  of  the  principle  h 
laid  down  will  hardly  be  questioned,  when  it  is  recollected  i 
it  is  substantially  the  same  as  that  adopted  by  the  stai 
(Stat.,  p.  416);  and  when  it  is  further  recollected  that  the  aci 
is  case,  and  for  a  tort;  that  the  plaintiff's  claim  sounds 
damages  merely,  and  damages  sustained  by  reason  of  the  wrc 
ful  act  or  negligence  of  another. 

These  damages  it  is,  peculiarly,  the  duty  of  the  juiy  to  ass 
and  in  so  doing,  they  are  not  limited  to  any  precise  sum.  1 
may  give  even  more  than  the  plaintiff's  original  debt.  Wl 
that  debt  has  been  lost,  by  the  willful  misconduct  or  negligi 
of  the  officer,  they  may  add  to  it  the  costs  and  charges  of  a 
end  suit.  And  as  the  juiy  may  give  more  than  the  debi 
they  may  give  less;  and  if  it  should  be  found  by  them  thai 
failure  of  the  officer  to  return  the  writ  was  owing  to  a  i 
mistake,  iu  consequence  of  which  the  party  had  suffered  n 
ing,  they  might  give,  and,  indeed,  it  would  be  their  duty  to 
only  nominal  damages:  Bonafoua  v.  Walker,  2  T.  B.  126;  PI 
V.  Anderson,  5  Id.  87;  1  Saund.  88,  n.  2;  Weld  v.  Barila 
Mass.  470;  BurreU  v.  Lithgow,  2  Id.  526.  See,  also,  8  Stark 
1841,  and  the  cases  there  cited.  It  can  only  be  necessa: 
add  that  the  principle  of  the  charge  was  directly  assertec 
this  court,  on  a  former  hearing  of  this  case:  9  Conn.  879. 

But  it  is  contended  that  the  charge  goes  further,  and  be; 
the  principle  here  established.  The  jury  were,  indeed, 
that  if  they  should  find  that  the  plaintiff  was  notified  o 
failure  of  his  attachment,  and  that  the  whole  or  any  part  o 
property  attached  was  then  in  the  same  situation  as  whe 
attachment  was  levied,  and  might  then  have  been  attachec 
eecured  to  the  plaintiff  by  the  use  of  ordinary  diligence,  tb 
fendant  was  not  liable  for  the  value  of  such  property, 
charge  proceeds  upon  the  ground  that,  upon  the  facts 
stated,  the  property,  if  lost  to  the  plaintiff,  was  lost  by  big 
neglect,  and  not  by  reason  of  the  neglect  of  the  officer;  t 
seems  difficult  to  resist  this  conclusion,  unless  the  princi] 
to  be  adopted  that  in  every  case  where  the  officer  is  in  de 
the  creditor  is  obliged  to  no  further  diligence,  but  may  f o] 
hands,  and  call  upon  the  sheriff  for  the  payment  of  his  de 
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NoWy  the  sheriff  stands  on  no  other  or  different  ground,  in 
this  respect,  than  an  attorney  or  any  other  agent.  An  attor* 
ney  is  liable  for  all  the  damages  sustained  by  reason  of  his  ne« 
gleet,  and  so  is  the  sheriff;  and  beyond  this  neither  the  one  nor 
the  other  is  liable.  Suppose,  then,  an  attorney  be  employed  to 
eollect  a  debt.  He  misconceiyes  his  action,  or  commits  some 
other  mistake,  in  consequence  of  which  the  plaintiff  is  turned 
round.  May  he,  therefore,  neglect  or  obstinately  refuse  to  re- 
new proceedings?  And  if  in  consequence  of  such  neglect  or 
refusal  the  debt  is  eventually  lost,  may  he  enforce  payment  of 
the  attorney?  And  can  it  be  pretended  that  in  an  action 
brought  against  the  attorney  for  neglect,  the  amount  of  the 
debt  would  furnish  the  rule,  and  the  only  rule,  of  damages  ? 
Such  a  conclusion  does  violence  to  all  our  ideas  of  justice,  as 
well  as  to  the  established  rules  of  law.  For  it  may  hero  be  re- 
marked that  neither  the  neglect  of  the  officer  in  the  one  case, 
nor  of  the  attorney  in  the  other,  had  any  effect  upon  the  original 
debt.  For  that,  the  debtor  still  romains  liable.  And  a  recov- 
ery against  the  officer  or  attorney  neither  bars  the  action  nor 
diminishes  the  damages. 

But  it  has  been  urged  that,  however  the  case  might  have  been, 
had  the  property,  when  the  notice  was  given,  remained  in  the 
Kune  situation  as  when  it  was  first  attached;  yet,  as  a  part  of  it 
had  been  romoved,  under  Ooddard's  attachment,  the  plaintiff 
was  under  no  obligation  to  proceed  against  the  rosidue,  but 
might  hold  the  sheriff  responsible  for  the  whole.  It  surely  can 
not  Tary  the  principle  that  a  part  of  the  property  had  been  ab- 
stracted. It  is  enough  that  thero  was  property  which  could 
have  been  reached  and  secured  by  an  attachment.  And  whether 
it  consisted  in  the  whole  or  in  part,  or  not  at  all,  of  that  for- 
merly attached,  can  make  no  possible  difference.  The  plaintiff 
refused  to  procuro  an  attachment  to  be  issued  for  his  own  bene- 
fit, or  to  permit  the  officer  to  do  so,  for  his  security;  and  all 
that  is  insisted  upon  in  the  charge  is  that  the  plaintiff  shall  not 
visit  the  consequences  of  his  own  obstinacy  upon  an  honest  but 
mistaken  officer. 

The  jury  wero  directed  to  give  damages  commensurate  with 
the  loss  sustained  by  the  officer's  neglect.  For  aught  that  ap- 
pears, they  have  done  so;  and  neither  the  principles  of  justice, 
nor  any  rule  of  law,  demand  of  us  that  we  should  interfero  with 
their  verdict. 
The  other  judges  were  of  the  same  opinion. 
New  trial  not  to  be  granted. 
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MiASUBB  OF  Dauages  fok  Shebiff's  Neglect  to  sell  under  an  ezecutl 
PoUt  V.  CommonweaUh,  20  Am.  Dea  213;  Hodsdon  ▼.  Wiliins,  Id.  847. 
Jordon  v.  OaUup,  16  Conn.  549,  and  in  Palmer  y.  OaUup,  Id.  565,  the  prii 
pal  case  is  referred  to  apon  the  rule  of  damages  laid  down  for  the  failnn 
an  officer  to  serve  prooess. 


Robinson  v.  Ltman. 

[10  OomnorxouT,  80.] 
Ah  Tsdobssr  aitsb  Matubttt  of  a  Negotiable  Promissort  Non 

considered  as  receiving  dishonored  paper,  and  takes  it  subject  to  all 

infirmities,  equities,  and  defenses  to  which  it  was  liable  in  the  hand 

the  payee. 
8dt  snoH  Ikfismitt,  Equtft,  o&  Defbitob,  must  Exist  and  attach  to 

note  before  its  transfer,  in  order  that  it  may  be  set  up  against  the  ins 

ment  in  the  hands  of  an  indorsee  after  maturity. 
Ideic — ^Therefore,  an  agreement  made  by  the  makers  and  payee  of  a  i 

while  it  is  in  the  latter's  hands,  that  sums  paid  by  the  former  on  cer 

notes  of  the  latter  might  be  applied  on  the  note  in  question,  may  hi 

up  against  an  indorsee  after  maturity. 
Idsk. — ^But  a  similar  agreement  made  after  the  matured  note  had  been  ti 

ferred  is  not  an  equity  attaching  to  the  note  while  in  the  payee's  ha 

and  ia  not  available  against  the  transferee. 
An  Ikdobsemsnt  of  a  Scth  Paid  on  a  Note  raises  no  presumption  i 

what  time  thereafter  it  was  negotiated. 

AoTiOK  by  the  indorsee  against  the  maker  of  a  negotii 
note,  for  the  sum  of  nine  hundred  and  fifty-five  dollars 
twenty-one  cents,  dated  October  29, 1827,  and  payable  to  J 
Moore,  or  order,  thirty  days  after  date.  Defendant  gave  no 
of  intention  to  set  off  certain  demands  due  him  from  Mo 
It  did  not  appear  when  the  note  was  indorsed  to  the  plain 
and  although  he  did  not  contend  that  he  receiyed  it  before 
turity,  yet  he  urged  that,  from  an  indorsement  of  one  hun< 
and  forty-two  dollars  and  twenty-seven  cents  by  Moore  ther 
dated  April  10,  1828,  a  presumption  arose  that  the  note 
indorsed  immediately  thereafter.  The  court,  howeyer,  k 
to  the  jury  as  a  question  of  fact  when  the  note  was  negotii 

One  of  the  claims  endeavored  to  be  set  off  was  the  ain> 
of  a  note  given  by  Lyman  and  Moore,  as  partners  to  "Pe 
&  Bussell,  in  1823,  which  note  Lyman  was  compelled  to  pt 
October,  1829,  by  legal  process.  The  court  refused  to  insi 
the  jury  that  this  was  a  proper  matter  of  set-off.  The  c 
claims  were  two  sums  of  two  hundred  and  ninety  dollars 
fifty-eight  cents  each,  and  one  of  one  hundred  and  nin< 
dollars  and  fifty  cents,  paid  under  the  following  circumstai 
The  firm  of  Lyman  &  Moore  was  dissolved  October  27,  1 
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and  by  an  indenture  of  December  4,  1827,  Moore  was  to  settle 
up  the  business,  collect  all  the  debts,  and  pay  all  demands  and 
account  to  the  defendant  for  oae  half  the  balance.  In  pursu- 
ance of  this  arrangement  the  note  in  question  was  given,  it 
beiug  agreed  that  the  defendant's  interest  iu  the  partnership 
should  be  applied  in  its  eztinguishmeut.  In  June,  1828,  and 
June,  1829,  the  defendant  transferred  money  and  stock  to  the 
amount  of  two  hundred  and  ninety  dollars  and  fifty-eight 
eents,  each  time,  to  Moore,  on  account  of  the  note;  and  at  the 
latter  date  a  balance  was  struck,  showing  one  hundred  and 
nineteen  dollars  and  fifty  cents  to  be  due  the  defendant. 
Under  the  direction  of  the  court  the  jury  found  for  the  plaintifl 
less  the  sums  of  one  hundred  and  forty-two  dollars  and  twenty- 
seven  cents,  and  the  two  payments  of  two  hundred  and  ninety 
dollars  and  fifty-eight  cents;  and  both  parties  moved  for  a  new 
trial. 

Strong  and  Cleaveland,  jun.,  cited  2  Phil.  Ev.  14,  n.;  3  Kent 
Com.  61;  1  Madd.  Cb.  425;  Thompson  v.  Haie,  6  Pick.  259, 
261;  Bay  v.  Coddingion,  5  Johns.  Ch.  54  [9  Am.  Deo.  268]; 
Boston  Type  and  Stereotype  Foundry  Go.  v.  Mortimer,  7  Pick.  166 
[19  Am.  Dec.  266];  Caines  v.  Brishan,  13  Johns.  9. 

Law  and  W.  F.  Brainard,  contra.  There  can  be  no  set-ofl 
but  between  parties  to  the  record:  Stat.  434,  tit.  2,  sec.  32; 
Johnson  v.  Bridge,  6  Cow.  693;  Prior  v.  Jacocks,  1  Johns.  Cas. 
169.  As  to  set-off  between  partners,  counsel  cited  Nevins  v. 
Townsend,  6  Conn.  5;  Church  v.  Knox,  2  Id.  514;  Beach  v. 
Hotchkiss,  2  Id.  425;  Brewster  v.  Eammet,  4  Id.  540. 

Chuboh,  J.  The  principle  is  certainly  well  established,  and 
not  to  be  denied,  that  the  indorsee  of  a  negotiable  promissory 
note,  indorsed  after  due,  is  considered  as  receiving  dishonored 
paper,  and  takes  it  subject  to  all  the  infirmities  and  equities, 
and  some  cases  say  defenses,  to  which  it  was  liable  in  the  hands 
of  the  payee.  But  will  the  proper  application  of  this  principle 
justify  the  claim  of  the  defendant  in  the  present  case,  is  the 
question:  2  Stark.  Ev.  293;  Chit,  on  Bills,  126,  and  cases 
refeiTed  to;  Bishop  v.  Dexter,  2  Conn.  419;  Nevins  v.  Townsend, 
6  Id.  5.  There  was  no  infirmity,  no  illegality,  nor  legal  nor 
equitable  defense  existing  against  the  note  iu  question  while 
it  remained  iu  the  hands  of  Moore,  the  payee,  growing  out  of 
the  existence  of  the  note  due  to  Patten  and  Bussell.  There 
was  no  agreement  between  the  original  parties  to  the  note  be- 
fore its  transfer,  that  the  defendants  should  pay  to  Patten  and 
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BuBsell  their  note,  and  hare  an  application  thereof  upoi 
note  in  question.  Indeed,  there  was  no  connection,  eith 
fact  or  by  agreement  of  parties,  between  the  note  in  die 
and  the  debt  dae  to  Patten  and  Bussell.  If  payments 
been  made,  either  partially  or  in  full;  if  there  had  been  a 
ure  of  or  a  fraud  in  the  consideration  of  the  note,  or  any  ill< 
ity  therein,  or  if  there  had  been  any  agreement  between 
parties  affecting  the  note  before  it  was  transferred  to 
plaintiff;  these  or  other  matters  which  might  be  suggc 
would  have  created  such  infirmity,  defense,  or  equity  as  w 
have  attached  to  the  note  in  the  hands  of  the  plaintiff, 
without  some  infirmity  in  the  note  itself,  or  some  matter  w 
would  have  constituted  either  an  entire  or  partial  defense  t 
or  without  some  equity  arising  out  of  the  note  transactioi 
attaching  to  the  note,  the  indorsee  must  be  considered  as  h 
ing  it  free  from  any  claim  of  mere  set-off  on  the  part  of  the 
fendant. 

This  principle  is  recognized  and  established  by  the  coui 
king's  bench,  in  the  late  case  of  Burrotigh  y.  Ma88  et  al. 
Bam.  &  Cress.  658;  21  Serg.  k  Lowb.  128,  in  which  the  a 
say:  "  The  indorsee  of  an  overdue  bill  or  note  is  liable  to  f 
equities  only  as  attach  on  the  bill  or  note  itself,  and  no 
claims  arising  out  of  collateral  matters.''  And  Bayley,  J. 
the  same  case,  says:  "  The  cases  ha^e  not  yet  gone  the  lee 
of  establishing  that  such  a  set-off  not  arising  out  of  the  bil 
note  transaction,  can  be  made  ayailable  against  an  indon 
even  when  the  bill  or  note  is  overdue,  at  the  time  of  indo 
ment."  The  same  principle  seems  to  have  been  admitted 
the  supreme  court  of  Massachusetts,  in  the  case  of  HoUaru 
Mdhepeace^  8  Mass.  418,  wherein  Sedgwick,  J.,  in  delivering 
opinion  of  the  court,  remarks:  '*  When  it  is  said,  that  the 
signment  of  a  negotiable  security  overdue  shall  not  depii^ 
defendant  of  any  considerations,  %vhich  might  have  been  fai 
able  to  him,  if  the  action  had  been  brought  by  the  origi 
holder,  it  is  meant,  that  such  facts  as  would  show  that 
security,  at  the  time  of  the  assignment,  had  become  invalid 
the  hands  of  the  original  holder,  should  equally  avail  the 
fendant  against  the  assignee:"  Nevins  v.  Townsend,  6  Conn 
Johnson  v.  Bridge^  6  Cow.  693;  Bridge  v.  Johnson,  in  err 
Wend.  842. 

It  is  true,  however,  that  in  the  state  of  New  York,  and  p 
baps  in  some  other  states,  a  different  practice  has  formerly  f 
vailed;  though  it  is  believed  that  a  different  doctrine  had  ne 
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been  deliberately  established.  A  careful  examination  of  the 
cases  alluded  to  in  the  state  of  New  York,  will  show  that  the 
qoestion  now  under  consideration  was  not,  in  those  cases,  dis- 
cussed at  the  bar;  and  it  may  be,  therefore,  respectfully  pre- 
sumed, that  it  was  not  distinctly  adjudged  by  the  court:  Hen- 
dricka  t.  Judah,  1  Johns.  819;  O'CaUighany.  Satcyer,  6  Id.  118; 
Banl:  of  Ifiagara  t.  McCrachen^  18  Id.  493;  Ford  v.  Stuart^  19 
Id.  842.  In  these  cases,  the  principle  seems  to  be  assumed, 
that  as  between  the  original  parties,  a  set-off  is  a  defense  to 
the  note  itself,  and  therefore  must  be  permitted  to  be  made 
after  the  transfer;  but  on  the  contrary,  the  set-off  admits  the 
validity  of  the  note,  recognizes  it  as  a  subsisting  debt,  and  asks 
only  that  the  plaintiff  shall  receive  in  payment  debts  due  from 
himself  instead  of  cash. 

The  judge  at  the  trial,  therefore,  was  justified  in  refusing  to 
chaxige  the  jury  that  the  sum  paid  by  the  defendant  to  Patten 
and  Huasell,  at  the  time  and  under  the  circumstances  before 
mentioned,  could  be  allowed  as  a  set-off  against  the  note  in  suit 
in  the  hands  of  the  plaintiff,  an  innocent  indorsee.  And  for 
the  same  reasons,  a  set-off  of  the  sum  of  one  hundred  and  nine- 
teen dollars  and  fifty  cents,  mentioned  in  a  schedule  to  Moore's 
receipt  as  being  due  on  the  twenty-fifth  of  June,  1829,  was 
properly  disallowed. 

But  the  judge  further  instructed  the  jury,  with  respect  to  the 
two  sums  of  two  hundred  and  ninety  doUars  and  fifty-eight  cents 
each,  that  if  they  should  find  the  value  of  the  defendant's  share  in 
said  copartnership  stock  was  ascertained,  and  that  there  was  an 
agreement  between  the  defendant  and  Moore,  that  the  amount 
thereof  should  be  applied  to  said  note  at  the  times  mentioned  in  the 
indenture  between  tiiem,  and  which,  it  is  agreed,  was  long  before 
the  indorsement  of  the  note  to  the  plaintiff,  that  it  was  their 
duty  to  make  such  application.  In  this  direction,  also,  the 
judge  was  justified  by  the  principles  now  recognized.  That 
agreement  was  made  when  the  note  remained  in  the  hands  of 
the  original  holder;  it  was  not  in  conflict  with  the  rights  of  any 
one  else;  it  had  reference  to  the  note,  and  to  the  manner  and 
means  of  its  payment;  and  it  was,  in  truth,  an  equity  between 
the  parties  which  "  attached  on  the  note  itself." 

The  plaintiff,  on  the  trial,  for  the  purpose  of  showing  that  the 
note  in  controversy  was  indorsed  to  him  at  an  earlier  period 
than  the  defendant  supposed,  claimed  that  the  legal  presump- 
tion was,  that  it  was  transferred  immediately  after  Moore  in- 
dorsed upon  it  the  payment  of  one  hundred  and  forty-two  dol- 
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lars  and  twentj-seyen  cents,  which  was  on  the  tenth  c 
April,  1828.  This  fact  furnished  no  other  evidence  on  th< 
ject  than  that  the  note  had  not  then  been  assigned  \ 
plaintiff.  It  certainly  could  furnish  none  as  to  what  time 
after  it  was  so  assigned;  for  neither  the  payment  of  thai 
nor  its  application  upon  the  note,  had  any  connection  wit 
subsequent  act  of  transfer;  and  no  legal  presumption  c 
nature  claimed  could  arise  from  it. 

I  am  of  the  opinion  that  the  judge  was  correct,  in  every 
tion  assumed  by  him,  and  do  not  advise  a  new  trial. 

The  other  judges  were  of  the  same  opinion.  Peters,  J., 
ever,  remarked  tiiat  he  had  thought  the  law  otherwise  un 
saw  the  case  of  Burrough  v.  Moss  et  al.,  10  Bam.  &  Cress 

New  trial  not  to  be  granted. 

OvERDUS  Note,  Ihdorseb  takes  Subject  to  what  Eqxtitdes. — Sar^ 
SoutJigaief  16  Am.  Dec.  409.  The  doctrine  of  the  principal  case,  that 
dorsee  of  an  overdue  bill  or  note  is  liable  to  each  equities  only  as  attach 
bill  or  note  itself,  and  not  to  claims  arising  out  of  collateral  matters, 
lowed  in  FairehUd  v.  Brovm,  11  Coon.  39;  BigeUno  v.  Lawrence,  16  Ic 
Culver  V.  PaiHsIi,  21  Id.  412,  where  this  illustration  of  the  principle  is 
"Thus,  if  a  debt  be  due  from  the  payee  to  the  maker,  it  can  not  be 
against  the  note  in  a  suit  by  the  indorsees:"  Eastern  Bank  v.  Capron, 
642;  Ooodrich  v.  Stanley,  23  Id.  84;  in  FUeh  v.  Oates,  39  Id.  369,  whe 
principal  case  is  cited  in  the  court's  discussion  of  the  right  of  set-off  t< 
negotiable  notes. 


Chapin  v.  Pease. 

[10  ComncnouT,  69.] 
Ck>2rvErAN0B  Intended  to  Defraud  Creditors  is  fraudulent  and  v< 

to  them,  but  valid  as  between  the  parties,  and  neither  at  lav  i 

equity  can  the  grantee  be  compelled  to  reconvey. 
Bboonveyakce  by  a  Fraudulent  Qrantee  to  his  grantor,  such  reco 

ance  being  voluntary,  and  made  while  the  party  is  in  failing  ci 

stances,  is  void  as  to  his  creditors. 
A  Creditob  of  a  Fraudulent  Grantor  is  not  estopped  to  show  tbs 

deed  under  which  the  grantor  held  was  not  given  as  securify  merei; 

was  given  to  defraud  creditors,  and  was  therefore  binding  as  betwe< 

parties. 
Declarations  of  Grantee,  under  whom  the  plaintiff  in  ejectment  cl 

made  in  the  presence  of  the  plaintiff,  that  the  deed  was  not  an  abe 

conveyance,  but  made  as  security  merely,  are  not  admissible,  the  gr 

himself  being  present  and  a  competent  witness. 

Ejectment.     Both  parties  claimed  under  Barnabas  Pease, 
plaintiff*  by  virtue  of  a  levy  of  an  execution  December  12, 1 
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the  defendant,  Moses  Pease,  under  a  deed  from  Barnabas,  dated 
October  21,  1828.  The  controversy  turned  upon  the  validity  of 
the  deed  of  1828.  The  plaintiff  claimed  that  the  deed  was  vol- 
untary and  in  fraud  of  Barnabas'  creditors,  of  whom  the  plaint- 
iff was  one.  The  defendant  admitted  that  the  deed  was  volun- 
taiy,  but  claimed  that  it  was  made  in  pursuance  of  a  deed  and 
defeasance  executed  from  the  defendant  to  Barnabas  in  1817  to 
secure  him  in  certain  indorsements;  that  the  deed  and  defeas- 
ance were  bona  fide,  and  the  deed  duly  recorded.  In  reply  the 
plaintiff  urged  that  the  defeasance  was  but  recently  executed; 
that  the  deed  of  1817  was  absolute  and  fraudulently  made  to 
defraud  Moses'  creditors,  and  was  binding  between  the  parties. 
It  was  admitted  that  Barnabas  was  much  in  debt  when  he  con- 
veyed to  the  defendant,  and  failed  four  days  afterwards.  On 
the  trial  the  defendant  offered  a  witness  to  testify  to  a  conver- 
sation between  Barnabas  and  the  plaintiff  in  1828,  in  which  the 
former  told  the  latter  that  the  deed  of  1817  was  executed  in  the 
manner  as  claimed  by  the  defendant.  Barnabas  was  then  in 
court  and  a  competent  witness.  The  court  rejected  the  testi- 
mony. 
Verdict  for  the  plaintiff.     Motion  for  a  new  trial. 

TF.  W.  EOgworth  and  Toticey,  in  support  of  the  motion. 

Eunger/ord,  contra.  The  deed  of  1817  was  absolutely  void 
as  against  creditors,  but  binding  between  the  parties:  Stat.  247, 
tit.  40,  sec.  1;  Slarkie  v.  LUUepage,  4  Munf.  368;  Chamberlayne 
T.  Temple,  2  Id.  348.  And  the  property  therefore  belonged  to 
Barnabas. 

BissELL,  J.  The  first  question  arises  upon  the  correctness  of 
the  chaige.  And  here  it  should  be  remarked,  that  it  stands  ad- 
mitted on  the  motion,  that  the  conveyance  from  Barnabas 
Pease  to  Moses  Pease,  the  defendant,  was  entirely  voluntary. 
This,  in  connection  veith  the  fact  of  Barnabas  Pease's  insolvency 
and  the  claims  of  the  conflicting  parties,  is  to  be  taken  into 
view,  in  considering  this  question.  If  this  be  done,  it  seems  to 
me  that  the  charge  is  sustainable  upon  the  plainest  and  most 
obvious  principles. 

The  conveyance  from  the  defendant  to  Barnabas  Pease,  in 
1817,  being  intended  to  defraud  the  creditors  of  the  former,  was 
void  as  to  them,  but  good  as  between  the  parties:  Stat.  247,  tit. 
40,  sec.  1;  Drinkwaler  v.  Drinkwater,  4  Mass.  354;  Parker  v. 
Proclor,  9  Id.  390;  Reader.  Livingston,  3  Johns.  Ch.  500  [8  Am. 
Dec.  520];  Benton  v.  Jones,  8  Conn.  186.    Neither  at  law  nor  in 
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chaDcerj  could  Barnabas  Pease  be  compelled  to  reconvey.  As 
between  the  parties  the  conveyance  stood  on  the  same  ground, 
as  if  a  full  and  adequate  consideration  had  been  paid.  Whether 
the  conveyance  was  thus  fraudulent  was  distinctly  put  to  the 
jury;  and  they  have  answered  the  question.  As  against  every- 
body, then,  but  the  creditors  of  his  grantor,  Barnabas  Pease 
had  a  valid  title.  The  record  title  was  in  him;  and  for  a  period 
of  eleven  years,  and  up  to  the  time  of  his  insolvency,  he  was 
held  out  to  the  world  as  the  owner  of  the  property. 

Under  these  circumstances  the  conveyance  from  Barnabas  to 
Moses  Pease,  being  voluntary,  was  fraudulent  and  void  as  to 
the  creditors  of  the  former:  Sexton  v.  Wheaton,  8  Wheat.  229; 
Beade  v.  Livingston,  3  Johns.  Oh.  500  [8  Am.  Dec.  520].  But  it 
has  been  contended  that  it  was  not  competent  for  the  plaintiff 
to  insist  that  the  conveyance  of  1817  was  fraudulent,  as  he  was 
thereby  impeaching  his  own  title.  There  is  much  more  of 
plausibility  than  of  soundness  in  this  objection.  His  an  un« 
doubted  principle  that  a  plaintiff  can  not  be  permitted  to  im- 
peach the  title  under  which  he  claims.  But  a  slight  attention 
to  the  facts  will  evince  that  the  principle  has  no  application  to 
the  case.  To  entitle  the  plaintiff  to  recover,  it  was  only  neces- 
sary for  him  to  remove  out  of  the  way  the  deed  of  1828,  which 
had  been  interposed  by  the  defendant.  This  he  does,  by  show- 
ing it  to  be  voluntary.  Unexplained,  this  is  conclusive;  and  a 
case  is  thus  made  out  for  the  defendant  to  answer.  He  at- 
tempts to  do  so  by  setting  up  the  facts  detailed  in  the  motion. 
May  not  the  plaintiff  show  these  facts  to  be  untrue,  and  that 
these  claims  of  the  defendant  are  unfounded  ?  And  is  it  to  be 
seriously  urged,  that  in  doing  this,  he  is  impeaching  the  title 
under  which  he  claims  f 

Again:  It  is  objected,  that  the  plaintiff  can  not  recover,  inas- 
much as  upon  the  grounds  assumed  in  the  charge,  and  upon 
which  the  jury  have  given  their  verdict,  the  property  has  ever 
been  open  to  the  creditors  of  Moses  Pease.  And  it  has  been 
asked,  were  they  to  levy  upon  it  as  his  estate,  would  they  not 
hold  as  against  this  plaintiff?  It  will  be  time  enough  to  settle 
that  question  when  it  arises.  But  it  may  well  be  asked,  whether 
it  is  for  the  defendant  to  interpose  this  objection  ?  Is  it  for 
him  to  say,  the  jury  have  found  that  I  made  a  conveyance  to 
defraud  my  creditors,  and  as  the  conveyance  is  void  as  to  them, 
therefore  a  creditor  of  my  fraudulent  grantee  may  not  recover 
as  against  me  ?  It  is  exceedingly  obvious,  that  the  same  ob- 
jection might  have  been  urged,  had  Barnabas  Pease  never  re* 
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coDYeyedy  and  the  title  had  been  outstanding  in  him  at  the 
time  of  the  plaintiff's  levy.  I  see  no  reason  for  granting  a  new 
trial,  on  the  ground  that  the  case  was  not  properly  submitted  to 
the  jury. 

The  only  remaining  question  is,  whether  the  declarations  of 
Barnabas  Pease,  offered  in  evidence,  were  properly  rejected. 
The  evidence  is  obnoxious  to  two  objections,  either  of  which  is 
conclusiTe.  In  the  first  place,  it  is  irrelevant.  It  was  offered 
for  two  purposes:  1.  As  conducing  to  show,  that  the  writing  of 
defeasance  was  executed  simultaneously  with  the  deed;  and  2, 
to  show  that  the  plaintiff  had  notice  of  that  fact.  Of  what  im- 
portance, it  maybe  asked,  is  the  fact  itself?  The  jury  have 
found  that  the  deed  was  made  with  a  fraudulent  intent,  and 
was  void  as  to  creditors.  Is  the  reproach  of  fraud  removed  by 
showing  that  a  defeasance  was  executed  at  the  same  time  f  And 
if  the  fact  were  unimportant,  it  follows  that  notice  of  it  to 
the  plaintiff  was  equally  so.  Besides,  the  conversation  took 
plaoe  long  after  the  plaintiff's  debt  had  accrued;  and  even  if 
the  fact  were  of  any  consequence,  the  notice  was  entirely  nuga- 
tory. 

But  secondly,  admitting  the  testimony  to  be  relevant,  still  it 
was  open  to  all  the  objections  against  hearsay  evidence.  Barna- 
bas Pease  was  a  competent  witness,  and,  as  the  motion  shows, 
testified  in  the  cause.  Why  not  prove  the  execution  of  the  de- 
feasance by  him?  Why  should  his  declarations,  not  under 
oath,  be  received  for  that  purpose  ?  The  evidence,  it  should  be 
remembered,  was  not  offered  for  the  purpose  of  confirming  the 
witness,  as  to  any  fact  to  which  he  had  sworn,  but  for  the  pur- 
pose of  proving  a  fact  which  the  party  deemed  important.  In 
this  point  of  yiew,  the  testimony  was  clearly  inadmissible,  and 
the  rule  must  be  discharged. 

The  other  judges  were  of  the  same  opinion. 
New  trial  not  to  be  granted. 

VoLUiTTART  CoNVETANGES. — This  Biibject  is  disoossed  in  the  note  to  Jen-- 
hna  V.  Clement,  14  Am.  Dec.  703;  and  in  Hudnal  v.  Wilder,  18  Id.  755,  and 
note;  Davoson  ▼.  Dawson,  18  Id.  573;  Tolar  v,  Tolar,  Id.  598;  Cotby  v. 
Rou^  AdmW,  20  Id.  140;  aod  in  Anderson  ▼.  Qreen,  23  Id.  417,  and  note,  in 
regard  to  the  speoifio  execution  of  a  volantary  agreement. 

Fraudulent  Convetance  not  helped  by  the  fact  that  it  was  given  for  a 
just  debt:  Lowry  v.  Pinaon,  23  Id.  140. 

Fraudulent  Convetances  are  Void  as  to  creditors,  bnt  valid  as  to  the 
partieM:  See  Carlton  v.  Kmg,  23  Id.  295;  JohmsUm  v.  Uarvy,  21  Id.  426; 
Lidei  V.  MeCuUough,  12  Id.  519;  R^chaH  v.  Custator,  6  Id.  402;  Peatlee  v. 
Barney,  Id.  74a 
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Cited  among  oiher  oases  in  support  of  the  position  taken  in  Owen  v.  Dixon, 
17  Conn.  499,  that  the  lien  of  an  attachment  will  be  disohaiged  if  any  of  the 
steps  pointed  oat  by  the  statnte  in  regard  to  the  judgment  and  exeoation  are 
omitted. 


OowLBS  V.  Whitman. 

[10  OommmouT,  121.] 

Thb  Allcwakcb  OB  DisALLOWANCX  ow  G08IS  in  suits  In  obanoery  is  discve- 
tionazy  with  the  court. 

TBemuoiTT  ow  Party  to  a  Suit,  given  voluntarily  and  against  his  intersst^ 
is  admissible. 

Bill  for  thb  Sfboiho  Exiodtion  of  a  oontract  relating  to  chattels  merely^ 
does  not  lie  where  adequate  remedy  lies  at  law. 

Idxm. — Where  one  buys  shares  in  the  name  of  another,  a  bill  against  the  ad- 
ministrator of  that  other  for  the  transfer  of  these  shares  will  lie,  it  being 
a  case  of  trust. 

It  is  vo  Defsnse  to  a  Bill  to  Envobck  a  Trust  that  the  complainant  is 
indebted  to  the  estate  of  the  cestui  que  trusty  as  such  indebtedness  is  to 
be  adjusted  by  the  court  of  probate.  Nor  is  it  a  defense  that  a  deorso 
enforcing  the  trust  would  take  the  subject-matter  thereof  out  of  the 
jurisdiction  of  the  probate  court,  as  it  always  was  in  equity,  and  should 
not  be  distributed  in  the  administration  of  the  estate. 

Bill  in  chancery  brought  by  Solomon  and  Edward  Whitman 
to  obtain  from  Lemuel  Whitman,  administrator  of  Lemira 
Whitman,  deceased,  a  transfer  of  five  shares  of  the  capital 
stock  of  the  Middlesex  County  Bank  standing  in  her  name.  The 
facts  appear  from  the  opinion.  Decree  for  the  plaintiff,  and 
error  taken  to  this  court. 

Towcey,  for  the  plaintiffs  in  error.  Bill  for  specific  perform- 
ance relative  to  personalty  will  not  lie:  Cud  t.  BuUer,  1  P. 
Wms.  570;  Nutbrown  v.  Thornton,  10  Ves.  161;  Mason  v.  Armi" 
iage,  13  Id.  37;  Dorison  x.Westbrook,  6  Vin.  Abr.  510;  1  Madd. 
Ch.  402.  The  decree  takes  personal  property  out  of  the  juris- 
diction  of  the  probate  court:  Pitkin  t.  Pilbin,  7  Conn.  807  [18 
Am.  Dec.  Ill];  Bailey  v.  Strong,  8  Id.  278;  Beach  v.  Norton,  9 
Id.  182,  196. 

Hungerford  and  J,  Oriawold,  contra.  This  was  a  trust  of  which 
it  was  the  appropriate  proviuce  of  a  court  of  chancery  to  en- 
force the  execution:  Jackson  d.  Kane  v.  Stemhergh,  1  Johns.  Cas. 
153;  Fooie  v.  Calvin,  3  Johns.  216,  221  [3  Am.  Dec.  478];  Jack- 
son d,  Bensan  v.  Alatsdorf,  11  Id.  91  [6  Am.  Dec.  355];  Jackson 
d.  Seelye  v.  Morse,  16  Id.  197;  Boyd  v.  McLean,  1  Johns.  Ch. 
582;  Bots/ord  v.  Burr,  2  Id.  405;  Wray  v.  Steele,  2  Ves.  &  Bea. 
388;  1  Swift  Dig.  285;  Mechanics^  Bank  t.  Seaton.  1  Pet  805. 
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DAOOKTTy  C.  J.  AmoDg  the  errors  assigned  are  two,  which 
haTe  been  Tery  pioperlj  abandoned  by  the  counsel  for  the  de- 
fendants below.  First,  that  costs  were  taxed  ogainst  them. 
Surely,  sacb  a  question  can  not  be  made  in  this  court;  as  it  is 
entirely  discretioDaiy,  according  to  the  course  of  the  court,  to 
allow  or  disallow  costs. 

Another  ground  of  error  alleged  is,  that  the  court  admitted 
the  testimony  of  Nancy  Whitman,  one  of  the  defendants.  This 
testimony,  it  appears,  was  given  voluntarily  on  her  part,  and 
against  her  interest.  This  objection,  like  the  other,  is  quite 
unfounded;  and  as  it  has  not  been  pressed,  no  further  remark  is 
neoessazy:  Norden  ▼.  Williamson  etal.,1  Taunt.  878. 

But  it  is  contended  that  a  bill  will  not  lie  for  the  specific  ex- 
ecution of  a  contract  relating  to  personal  chattels  merely,  be- 
cause there  is  adequate  remedy  at  law;  and  for  this  position 
several  cases  are  cited,  and  many  more  might  be  cited.  As  a 
general  role  it  is  true.  As  contracts  for  the  delivery  of  com, 
flour,  stock  in  banks  or  in  the  funds,  and  the  like,  may  be  com- 
pensated by  damages,  courts  of  equity  will  leave  the  parties  to 
their  remedy  at  law:  Buxlon  v.  Lister  ei  al,  8  Atk.  883;  2  Swift 
Dig.  17.  There  can  be  no  dijSerence  between  these  five  shares 
of  bank  stock  and  any  other  like  number. 

The  facts,  however,  on  which  the  decree  rests,  present  no 
such  point.  They  are  in  substance  as  follows:  That  it  was 
mutually  understood  and  agreed  between  the  plaintiffs  and 
Lemira,  that  five  shares  of  the  capital  stock  in  the  bank  should 
be  subscribed  for,  by  them,  in  her  name,  and  that  if  more 
stock  sbould  be  distributed  to  her  than  she  could  pay  for,  all 
the  shares  beyond  what  she  could  pay  for  should  be  taken  and 
paid  for  by  the  plaintiffs,  and  should  belong  to  them.  Five 
shares  were  subscribed  for  by  them,  in  her  name,  and  their  funds 
advanced  therefor.  After  these  shares  were  thus  taken,  she 
declared  her  inability  to  pay  for  them  or  any  part  thereof;  and 
insisted  that  they  should  take  them  and  pay  for  them;  to  which 
they  assented. 

I  discern  here  no  sale  of  the  stock,  nor  any  contract  or  agree- 
ment to  transfer  it.  None  of  the  cases  cited  therefore  apply. 
On  the  contrary,  I  perceive  a  trust  created  within  the  princi- 
ples always  applicable  to  this  subject.  Money  is  here  paid  by 
the  plaintiffs  for  stock;  and  this  stock,  by  her  direction,  stands 
in  her  name.  They  are  the  owners  in  equity;  she  is  the  owner 
at  law.  They  now  seek  an  execution  of  this  trust;  and  this  by 
all  the  rules  relating  to  trusts  comes  within  the  peculiar  province 
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of  a  court  of  equity.  Fraud,  accident,  and  trust  are  said  to  be 
the  peculium  of  a  court  of  chancery. 

It  is,  hovrever,  again  insisted  that  it  appears  from  the  record 
that  the  plaintiffs  are  and  were  indebted  to  the  estate  of  Lemira 
in  a  greater  sum  than  the  value  of  the  stock;  and  therefore  it 
would  be  inequitable  to  take  this  stock  out  of  the  hands  of  the 
administrator  until  this  debt  shall  have  been  paid.  The  objec- 
tion is  founded  upon  a  misconception  of  the  facts  found  by  the 
court.  The  court  does  not  find  any  indebtedness  at  all.  On 
the  contrary,  it  says  '*  it  doth  not  appertain  to  this  court  to  in* 
quire  into  the  condition  of  the  accounts  between  the  plaintiffii 
and  Lemira,  or  her  administrator;  there  being  no  suggestion  or 
proof  that  the  plaintiffs  are  not  responsible  men."  This  objec- 
tion admits  that  there  are  claims  of  Lemira's  administrator 
against  the  plaintifiBs.  What  then  ?  To  the  court  of  probate, 
where  that  estate  is  now  in  settlement,  belongs  the  adjustment 
of  all  such  claims;  and  only  by  appeal  therefrom  is  the  superior 
court  authorized  to  hold  jurisdiction  over  them,  as  will  be 
further  shown  in  the  consideration  of  the  remaining  error  as- 
signed. Besides,  the  decree  proceeds  on  the  ground  that  this 
bank  stock  never  did  belong  in  equity  to  Lemira,  but  at  all  times 
to  the  plaintiffs. 

Again  it  is  alleged,  as  a  ground  of  error,  that  this  decree  takes 
these  bank  shares  out  of  the  hands  of  the  administrator,  and  out 
of  the  jurisdiction  of  the  court  of  probate.  Be  it  so.  If  the 
shares  were  never  her  property,  but  always  belonged  in  equity 
to  the  plaintiffs,  as  is  supposed  above,  the  court  of  probate  ought 
not  to  hold  them  for  the  payment  of  debts  or  for  distribution 
among  the  heirs.  What  if  a  deed  of  a  farm  or  land  had  been 
taken  in  her  name,  and  paid  for  by  the  plaintiffs;  could  it  have 
been  successfully  contended  that  the  heirs  and  administrator 
could  not  have  been  compelled  to  execute  a  conveyance,  be- 
cause the  property  would  thereby  be  taken  from  the  heirs  and 
creditors  ?  or  because  it  was  inventoried  in  the  court  of  pro- 
bate? 

Cases  are  cited  from  7  Conn.  807;  8  Id.  278,  and  9  Id.  196,  to 
prove  that  the  settlement  of  cases  before  the  court  of  probate  can 
not  be  drawn,  by  bill  in  equity,  into  the  superior  court.  I  fully 
recognize  the  principles  of  those  decisions,  but  do  not  perceive 
their  bearing  on  this  decree,  except  strongly  to  support  it. 
They  do  sustain  the  decree  against  the  objection  that  the  claims 
of  Lemira's  administrator  on  these  plaintiffs  could  be  taken 
into  consideration   by   the  superior  court,  because  they   are 
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cognizable  bj  the  court  of  probate,  and  must  there  be  decided. 
This,  as  will  be  found,  is  the  point  in  all  those  decisions. 

But  it  is  urged  that  the  question  made  in  tbe  superior  court 
respecting^  tbe  right  to  a  transfer  of  those  shares,  should  have 
been  made  before  the  court  of  probate.  On  what  ground  can 
this  be  ur^ed  ?  Can  a  court  of  probate  order  a  transfer  of  prop- 
erty by  the  heir  or  administrator  ?  Gould  it  order  a  transfer  of 
these  shares?  If  so,  how  could  it  enforce  the  order?  No 
such  power  is  possessed  by  a  court  of  probate;  nor  is  it  be- 
lieved that  it  has  ever  been  exercised.  In  the  case  of  Beach  y. 
Norton  e/  aZ.,  9  Gonn.  196,  one  of  the  cases  cited  by  the  plaint- 
ifis  in  error,  it  is  said  by  the  judge  who  delivered  the  opinion 
of  the  coart:  ''  I  do  not  mean  to  lay  down  the  position  that 
the  aid  of  a  court  of  chancery  can  never  be  properly  sought  in 
relation  to  an  estate  in  settlement  before  the  court  of  probate. 
Bnch  aid  may  be  wanted  perhaps  in  certain  cases;  and  a  judg- 
ment of  a  court  of  probate  may  thereby  be  affected." 

Upon  the  whole,  I  consider  this  case  free  from  diffiqulliy.  The 
decree  must  therefore  be  aflSrmed. 

The  other  judges  were  of  the  same  opinion. 
Decree  affirmed. 


Partt  to  a  Suit  mat  bb  a  Withbss  when  volnntarily  appearing  against 
his  own  interest:  Johtuan  y.  Blachnan,  11  Gonn.  347;  Woodruf  v.  WtaUoU, 
12  Id.  137;  Butler  ▼.  ElUoUy  15  Id.  205;  Bueher  v.  Buckingham,  18  Id.  119. 

FoUowed  in  Bruah  ▼.  Button,  36  Id.  294,  that  an  exeoutor's  aoooont  oan  bs 
aettiad  only  by  the  probate  ooort. 
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PooKS  V.  Waples. 

[1  HABBZiroTOir,  181.] 
To  BxNDSB  Ons  Liablb  vob  False  BBPSBSSMTAXioira  as  to  another's  sol- 
vency, it  is  necessary  to  prove  that  he  knew  of  the  insolveni^,  and  that 
he  made  the  representation  with  intent  to  deceive. 

Capias  case.  Narr.  Plea,  not  guilty.  The  action  was 
brought  against  Waples  for  falsely  recommending  one  T.  E. 
Waggoman  to  be  a  person  fit  to  be  trusted.  It  appeared  that 
in  May,  1830,  a  stranger  presented  himself  to  the  plaintiff  with 
the  following  letter  of  introduction; 

**  MzLLSBOBOUOH,  Del.,  May  18, 1880. 
"  Mb.  Benjamin  Fooks: 

*'  Deab  Sm — ^AUow  me  to  introduce  to  you  Mr.  Waggoman,  oi 
the  city  of  Washington,  as  a  gentleman  in  whom  you  may  rely. 
I  do  not  hesitate  to  say  that  Mr.  Waggoman  will  promptly  com- 
ply with  any  engagements  that  he  may  enter  into  with  you. 
He  will  explain  to  you  the  nature  of  his  calling  on  you,  etc. 
Any  attention  you  can  give  him  will  be  thankfully  received  by 
your  friend,  etc.  **  Wm.  D.  Waples." 

Fooks  was  a  gig  and  harness  maker,  and  relying  on  this  recom- 
mendation, sold  to  Waggoman  a  gig  and  harness,  taking  his 
note  therefor.  Waggoman  was  insolvent  in  1880,  and  generally 
known  to  be  so  in  Washington,  though  at  one  time  he  was  rich. 
He  is  now  dead,  and  Fooks  has  endeavored  unsuccessfully  to 
collect  the  note.     Motion  for  a  nonsuit. 

Cullen,  Frame,  and  ClayUm^  for  the  defendant,  in  support  of 
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the  mr>tion.  Plaintiff  has  failed  to  establish  the  identity  of  the 
person  to  whom  the  goods  were  sold  with  the  T.  E.  Waggoman 
referred  to  in  the  letter,  nor  has  any  evidence  been  given  of  the 
defendant's  knowledge  of  the  insolvency,  and  of  his  fraudulent 
intent:  1  Selw.  N.  P.  483;  Salk.  211;  2  Chit.  PL  317;  2Saund. 
PI.  and  Ev.  527. 

E,  WuoUen,  and  J,  A,  Bayard,  contra.  It  is  a  fraud  to  speak 
positively  regarding  a  matter  of  which  the  person  is  not  folly 
oognizaut. 

By  Court.  In  this  case  it  was  incumbent  on  the  plaintiff  to 
prove  that  the  defendant  made  a  false  representation  of  the 
solvency  of  Waggoman,  knowing  it  to  be  false,  and  with  intent 
to  deceive  and  defraud  the  plaintiff.  The  knowledge  must  be 
proved.  It  has  been  argued  that  the  fact  of  the  recommenda- 
tion proves  a  knowledge  of  the  circumstances.  We  can't  agree 
to  this  conclusion.  It  is  at  best  but  a  mere  inference,  and  too 
nnsabetantial  as  a  foundation  for  the  fraud  that  is  to  be  built 
npon  it.  The  scienter  ough  t  to  be  proved  aliunde.  The  evidence 
in  the  cause  is  that  Waples  lived  in  this  county,  and  Waggoman 
in  Washington  city.  Some  of  the  depositions  of  witnesses 
residing  in  Washington,  hesitate  about  Waggoman's  insolvency 
in  1830,  though  the  proof  does  establish  this ;  yet  there  is  not 
a  tittle  of  evidence  produced  to  show  that  Waples  knew  Wag- 
goman's circumstances  either  real  or  apparent.  It  being  in- 
combent  on  the  plaintiff  to  prove  this  knowledge,  he  must  be 
nonsuited. 

Judgment  of  nonsuit. 

Falsely  and  Fbaudulentlt  Bjcfbiskntuto  ooa  who  ii  insolvent  to  be  of 
good  credit  ii  aotioziable:  Patten  v.  Oumey,  9  Am.  Deo.  141;  Upton  v.  VaU^ 
0  Id.  210  and  note. 


RiGHAEDSON  V.  GaBB. 

[1  Hasbzhqtom,  ua.] 
Fob  VvvtcEBBASY  Violknce  to  Cattlb  Foukd  Trespassikg,  a  penon  ii 
liable. 

Appeal  from  a  decision  of  a  justice  of  the  peace  in  an  action 
of  trespass  for  so  worrying  a  cow  with  dogs  that  she  died.  It 
appeared  that  the  plaintiff's  cow  had  been  trespassing  on  the 
defendant's  close,  that  the  latter  stoned  her  and  set  dogs  upon 
her;  bnt  there  was  some  doubt  whether  she  died  from  this 
treatment  or  from  a  surfeit  in  eating  com. 
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HamUton,  for  the  appellant. 
WaleSf  contra. 

The  Court  charged  the  jury  that  if  a  cow  be  found  trespasa- 
ing  on  another's  property,  the  owner  of  the  property  may  im- 
pound her,  or  sue  for  damages,  or  drive  her  out;  but  in  driving 
her  out  he  must  use  only  necessary  violence,  or  he  becomes 
himself  a  trespasser  and  liable  in  damages  to  the  owner  of  the 
cow.  If  tlie  defendant  in  this  case  beat  the  plaintiff's  cow  and 
mangled  her  with  dogs,  as  he  is  charged,  he  is  a  trespasser, 
though  the  cow  was  in  his  cornfield;  and  the  plaintiff  ought  to 
have  damages  to  the  value  of  the  cow,  if  her  death  was  occa- 
sioned by  his  act;  and  if  not,  to  the  amount  of  the  injury.  If, 
however,  in  turning  her  out  of  his  field  he  used  only  the  neces- 
sary force,  and  her  death  arose  from  other  cause,  the  defendant 
ought  to  have  a  verdict. 

Verdict  for  appellant,  defendant  below. 


Remedt  whsrb  Cattlb  do  Damaob  on  Anothsr's  liAim. — See  HoUadap 
V.  Marsli,  20  Am.  Bee.  678;  Mooneyr.  Maynard,  18  Id.  699;  Orterv.  Storms^ 
Id.  643. 


Newlin  v.  Duncan. 

[1  HABsmoTOX,  204.] 
Patment  of  a  Part  of  a  Debt  is  evideoce  of  a  promise  to  pay  the  remainder, 

so  as  to  prevent  the  operation  of  the  statute  of  limitations  as  a  bar. 
Ak  Ackxowledoment  of  a  Scbsistimo  Demand,  or  any  recognition  of  av 

existing  debt,  is  evidence  of  a  promise  to  pay  it. 
Ak  Acknowlbdomekt  Bebuts  the  Presxticftiok  of  Patmemt  arising  from 

htpee  of  time. 
A  Subsequent  Acknowledoment  Revives  the  Old  Debt,  and  does  not 

create  a  new  ona 
Ak  Acknowledgment  Made  after  AonoK  Brought  prevents  the  bar  of  tht 

statute. 
A  Parol  Acknowledoment  is  snfScient  to  revive  a  liability  on  a  oontimol 

reduced  to  writing. 
The  Action  should  be  on  the  Old  Debt,  not  on  the  new  promise^ 

QuEsnoNS  of  law  were  reserved  by  the  superior  court  for  the 
consideration  of  the  court  of  errora  and  appeals.  The  action 
was  brought  by  Duncan  against  the  surviving  partner  of  New- 
lin and  Woollaston,  on  a  note  given  by  them  as  partners,  dated 
October  13,  1823.  On  the  books  of  the  firm  were  credits:  Julv 
8,  1826,  one  hundred  dollars,  on  account  of  the  note;  May  7, 
1827,  interest  up  to  date;  December  31,  1827,  interest  up  t«> 
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date.  The  questions  submitted  were:  Whether  the  entries  in  a 
partnership  book,  made  by  a  deceased  partner,  are  a  sufficient 
acknowledgment  of  a  subsisting  demand  to  take  the  case  out  of 
the  statute  of  limitations,  so  as  to  charge  a  surviving  partner  in 
an  action  against  him  brought  on  a  note  more  than  siz  years 
after  it  is  due;  and  whether  such  entries  being  made  more  than 
three  years  before  action  brought  will  prevent  the  operation  of 
the  act  as  a  bar,  when  pleaded. 

Bayard,  for  the  defendant  below. 

HamUion,  contra. 

By  Court,  Clayton,  0.  J.  This  action  was  commenced  on  the 
first  of  May,  1832,  on  a  promissory  note  dated  thirteenth  of  Oc- 
tober, 1823,  for  four  hundred  and  four  dollars.  On  the  third 
of  July,  1826,  the  defendants  paid  in  part  satisfaction  of  this 
note  one  hundred  dollars,  and  on  the  thirty-first  of  December, 
1827y  the  interest  remaining  due  upon  the  note  was  paid.  The 
defendant  pleads  and  relies  on  the  statute  of  limitations  as  a 
bar,  because  the  last  of  these  payments  was  made  more  than 
three  years  before  the  commencement  of  the  action;  that  three 
years  is  the  period  of  limitation  from  the  time  of  the  last  pay- 
ment, and  not  siz;  the  old  cause  of  action  (the  promissory 
note),  not  being  revived  by  the  subsequent  acknowledgment, 
the  plaintiff  should  have  proceeded  on  the  new  promise,  the 
old  cause  of  action  being  the  consideration  only  of  the  new 
promise. 

It  is  not  disputed  in  this  case  that  a  payment  of  a  part  of 
the  debt  is  evidence  of  a  promise  to  pay  the  remainder,  so  as 
to  prevent  the  operation  of  the  statute  as  a  bar.  Indeed,  it  is 
now  well  settled,  and  has  been  for  more  than  one  hundred 
years  past,  that  an  acknowledgment  of  a  subsisting  demand,  or 
any  recognition  of  an  ezisting  debt,  is  evidence  of  a  promise  to 
pay  it.  The  courts  in  England,  from  the  decision  in  Eeyling  v. 
Heatings,  in  1698,  to  the  case  of  Acourl  v.  Cross,  in  1825,  have 
maintained  that  the  ground  on  which  the  statute  proceeds  is, 
that  after  a  certain  time  it  shall  be  presumed  that  a  debt  has 
been  discharged.  An  acknowledgment  rebuts  that  presump- 
tion, and  then  the  plaintiff  recovers,  not  on  the  ground  of  hav- 
ing A  new  right  of  action,  but  that  the  statute  does  not  apply  to 
bar  the  old  one.  This  is  the  language  of  the  judges  in  Thornton 
V.  Illingsworth,  2  Barn.  &  Cress.  824,  decided  in  the  year  1824. 
So  in  the  case  of  Ferham  v.  RaynaU  and  others,  2  Bing.  305. 
Chief  Justice  Beet  says  the  presumption  certainly  is  that  ^he 
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debt,  if  any,  has  been  paid.  But  the  presumption  may  be 
rebutted,  and  is  rebutted  by  a  subsequent  acknowledgment. 
From  the  decision  of  Heyling  v.  Hastings,  1698,  down  to  the 
present  time,  1824,  it  has  always  been  holden  that  a  new  prom- 
ise revives  the  old  debt,  but  does  not  create  a  new  one.  It  is 
true  this  same  judge  in  the  year  following,  1825,  seems  to  have 
changed  his  opinion  in  this  respect,  and  says:  "It  seems  to 
me  that  the  plaintifif  should  have  been  required  to  declare  spe- 
cially on  the  new  promise,  and  ought  not  to  have  been  per- 
mitted to  revive  his  original  cause  of  action :  Acourt  v.  Cross, 
3  Bing.  329.  In  the  case  of  Tanner  v.  Smart,  6  Barn.  &  Cress. 
603,  decided  in  1827,  it  is  to  be  collected  from  the  whole  case 
tbat  this  latter  opinion  of  Chief  Justice  Best  is  not  recognized 
to  be  law;  for  there  the  original  cause  of  action  was  declared 
on,  and  the  only  doubt  in  the  case  was,  whether  the  acknowl- 
edgment was  such  a  one  as  amounted  to  a  promise  to  pay  the 
debt. 

In  addition  to  this  we  have  the  uniform  decisions  of  the  courts 
of  this  state  as  faf  back  as  the  memory  of  the  oldest  lawyer  ex- 
tends. They  have  considered  the  subsequent  acknowledgment 
as  reviving  the  old  debt,  and  not  creating  a  new  one.  They 
have  in  effect  treated  it  as  many  of  the  English  decisions  do,  aa 
a  waiver  of  the  statute.  It  has  often  been  decided  here,  as  well 
as  in  England,  that  an  acknowledgment  made  after  action 
brought  prevented  the  bar,  and  this  evidence  could  only  have 
been  received  on  the  ground  that  the  old  debt  was  revived;  the 
new  promise  which  is  spoken  of  being  subsequent  to  the  com- 
mencement of  the  action  could  not  sustain  it.  So  it  has  been 
decided  that  an  acknowledgment  by  parol  is  sufficient  evidence 
to  revive  the  defendant's  liability  on  a  contract  reduced  to  writ- 
ing in  pursuance  of  the  statute  of  frauds;  the  court  saying  that 
a  written  acknowledgment  was  not  necessary  in  such  a  case,  be- 
cause the  defendant's  liability  was  fixed  by  the  original  promise 
in  writing,  and  the  acknowledgment  within  six  years  was  only 
to  show  that  such  liability  had  not  been  discharged:  1  Barn.  & 
Aid.  690.  The  practice  of  declaring  by  an  executor  upon  a 
promise  to  him  as  such  to  pay  the  debt  of  the  testator  was  much 
urged  at  the  bar.  In  that  case,  no  doubt,  you  must  declare  on 
the  new  promise,  for  every  promise  to  be  binding  must  be  made 
by  a  person  competent  to  make  it,  and  to  a  person  in  existence 
to  receive  it:  6  Taunt.  310;  13  Com.  Law  Bep.  88.  Besides,  if 
the  executor  were  to  declare  on  the  original  promise  to  the  tes- 
tator, and  to  the  plea  of  the  statute  of  limitations  were  to  reply 
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the  promise  made  to  himself,  it  would  be  a  manifest  departure 
in  pleading,  and  a  good  ground  for  a  demurrer.  But  who  ever 
saw,  as  between  the  original  parties,  a  declaration  on  the  new 
promise?  Has  such  a  case  occurred  either  in  England  or  in 
this  state  ?    We  are  not  aware  of  such  case 

It  is  not  to  be  denied  that  the  later  decisions  in  England  on 
the  statute  of  limitations  have  left  the  law  in  a  confused  and 
unsettled  state.    Indeed,  it  is  difficult  to  say  what  is  the  law  at 
this  time  on  the  subject.    It  is  certainly  not  settled,  and  seems 
to  vary  according  to  the  caprice  of  the  judge  who  tries  the 
cause.     If  the  old  debt  is  extinguished,  and  you  must  proceed 
on  the  new  promise,  what  is  the  consideration  of  that  promise? 
Certainly  there  is  no  legal  obligation  to  pay  a  debt  extinguished 
by  statute.    Ohief  Justice  Best,  who  seems  to  have  taken  the 
lead  on  this  subject  in  Acourt  v.  Cross,  takes  occasion  to  eay 
that  it  is  nnchristian  to  compel  a  man  to  pay  a  debt  barred  by 
the  statute,  and  he  repeats  the  observation  in  another  case.     If 
it  is  unchristian  to  compel  one  to  pay  such  a  debt,  there  can 
not  be  even  a  moral  obligation  to  pay  it.     And  yet  this  latter  is 
the  only  ground  on  which  the  consideration  for  the  new  prom- 
ise is  attempted  to  be  supported  by  those  who  say  that  the  old 
debt  is  not  revived  by  the  subsequent  acknowledgment.    But 
it  has  never  yet  been  determined  that  a  mere  moral  obligation 
is  a  safficient  consideration   to  raise  an  implied  promise:  1 
Wheat.  Selw.  42.    In  such  case  there  must  be  an  express  prom-^ 
ise  to  be  binding  on  the  party.    Such  is  the  case  of  one  who 
contracts  a  debt  during  infancy,  and  promises  after  his  arrival 
at  full  age  to  pay  it.     So  in  the  case  of  bankruptcy  and  insolv- 
ency,    lu  such  cases  the  law  will  not  imply  a  promise  from  the 
mere  acknowledgment  of  the  debt,  there  must  be  an  express 
promise  to  pay.     And  if  the  statute  of  limitations  extinguishes 
the  debt,  and  the  subsequent  acknowledgment  does  not  revive 
it,  there  would  be  no  legal  consideration;  it  would  at  most  be 
a  mere  moral  obligation  from  which  the  law  would  not  imply  a 
promise  to  pay,  and  would  not  compel  one  to  pay  unless  he  had 
expressly  promised.     No  one  doubts  that  the  naked  acknowl- 
edgment of  a  subsisting  demand  takes  the  case  out  of  the  stat- 
ute.    This  has  never  been  denied.     If  it  be  so,  and  no  express 
promise  be  necessary,  you  are  not  to  proceed  on  the  new  prom- 
ise, but  upon  the  old  debt,  the  remedy  which  was  suspended  being 
restored  by  the  acknowledgment. 

Since  the  late  decisions  in  England  to  which  we  have  re- 
ferred, our  statutes  of  limitotion  have  all  been  revised,  and  none 
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of  the  new  principles  attempted  to  be  established  by  those  de- 
cisions are  introduced  into  our  statute.  Taking  the  law  to  be 
thus,  that  the  acknowledgment  of  a  subsisting  demand  revives 
the  old  debt  and  does  not  create  a  new  obligation,  it  follows  in 
this  case,  where  the  demand  is  on  a  promissory  note,  that  the 
period  of  limitation  is  six  years,  and  not  three,  therefore  that  the 
plaintiff  is  not  barred. 

It  is  not  necessary  to  decide  the  other  question  presented  to 
the  court;  the  decision  of  this  question  being  conclusive  against 
the  defendant. 

The  court  directed  this  entry:  And  now,  to  wit,  this  thirty- 
first  day  of  October,  a.  d.  1833,  this  cause  having  been  heard 
at  the  last  term  of  this  court,  and  the  same  having  been  debated 
by  counsel  on  both  sides;  and  the  court  having  held  the  same 
under  consideration  until  this  time,  it  is  thereupon  considered 
and  adjudged  by  the  court  that  the  claim  of  the  said  John  Dun- 
can, the  plaintiff,  is  not  barred  by  the  act  of  limitations  afore- 
Bttid,  and  that  the  entries  aforesaid  in  the  books  of  Newlin  and 
WooUaston,  being  all  made  more  than  three  and  within  six 
years  before  the  bringing  of  this  action,  had  the  effect  in  law  of 
preventing  the  said  act  of  assembly  from  being  a  bar  to  the 
recovery  of  the  said  promissory  note  declared  on  in  this  action. 
And  it  is  further  considered  and  adjudged  by  the  court  that  the 
said  John  Duncan,  the  plaintiff,  ought  to  recover  in  his  said 
action;  and  it  is  further  considered,  adjudged,  and  ordered  by 
the  court  that  the  record  be  remanded  to  the  court  below,  and 
that  the  said  Thomas  S.  Newlin,  the  defendant,  pay  the  coats  in 
this  court. 


AoKVOWLEDOiiENT  TO  BxviVB  Dkbt. — See  the  references  m  the  note  U 
Auttm  V.  Boitwiek,  anU^  4SL 
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Linn  v.  State  Bank  of  Ilunoib. 

(1  BcjjatOM,  87.) 
Ibb  Diciaioira  of  the  Supreme  Ck>imT  of  the  United  States  detenniimig 

tbftt  the  rtatate  of  a  state  violates  the  Constitatioii  of  the  United  States, 

must  be  followed  by  the  state  courts. 
To  ISmxt  Bills  of  Credit  is  to  issue  paper  redeemable  at  some  future  day, 

and  intended  to  circulate  as  money. 
The  Certificates  of  the  Stats  Baitk  of  Iluvois  were  bills  of  credit  and 

within  the  prohibition  of  the  Constitution  of  the  United  States,  although 

they  are  not  made  a  legal  tender  by  statute. 
A  PBOMisa  Made  in  Consideration  of  an  Act  Forbidden  bt  Law  is  void. 
A  None  QiTES  in  Consideration  of  Bills  of  Credit,  or  loan-office  certifi- 
cates received  by  the  maker,  is  void.    Snyder  v.  SUUe  Bank^  1  Breese,  122; 

overruled. 

Debt  on  a  sealed  note,  by  defendant  in  error,  against  the 
plaintiff,  in  which  the  declaration  was  in  the  usual  form.  The 
facts  and  pleas  are  sufficiently  stated  in  the  opinion  of  the 
court. 

£^.  Breese  and  D.  J,  Baker ^  for  the  plaintiffs  in  error. 

J,  Seinple,  attamey-general,  for  the  defendants  in  error,  con- 
tended: 1.  That  the  court  had  no  power  to  disregard  and  de- 
clare void  a  statute.  2.  That  the  statute  in  question  was  not  re- 
pugnant to  the  constitution  of  the  state  nor  of  the  United 
States.  8.  Even  if  the  law  be  void,  the  contract  founded  on  it  ia 
valid. 

By  Court,  Lookwood,  J.  This  is  an  action  of  debt,  brought  on  a 
sealed  note,  executed  by  Wm.  Linn  to  the  plaintiffs  below. 
The  defendant  in  the  court  below,  pleaded  that  the  writing 


72  Linn  v.  State  Bank  of  Illinois.  [111. 

obligatory  was  sealed  and  delivered  by  him  to  the  plaintiffs  for 
and  in  consideration  of  bills  issued  and  emitted  by  the  plaint- 
iffs, under  and  by  virtue  5f  an  act  of  the  legislature  of  the  state 
of  Illinois,  entitled  "An  act  establishing  the  State  Bank  of 
Illinois,"  and  that  the  emitting  and  issuing  said  bills  by  said 
bauk,  under  and  by  authority  of  said  act,  was  a  violation  of  the 
tenth  section  of  the  first  article  of  the  constitution  of  the  United 
States,  v^hich  forbids  a  state  to  '*  emit  bills  of  credit." 

To  these  pleas  the  plaintiffs  below  demurred,  and  judgment 
was  given  in  the  circuit  court  in  favor  of  the  bank.  To  reverse 
tbis  judgment  the  defendant  below  has  brought  a  writ  of  error 
to  this  court. 

The  main  question  presented  by  this  case,  for  the  considera* 
tion  of  tbis  court,  is,  whether  the  act  establishing  the  State 
Bank,  so  far  as  said  act  authorized  the  issuing  of  the  bank  bills 
which  formed  the  consideration  of  the  sealed  note  sued  on,  is 
a  violation  of  the  constitution  of  the  United  States.  To  sup- 
port the  position  that  tbe  issuing  tbe  bank  bills  mentioned  in 
the  plea,  is  a  violation  of  the  constitution  of  the  United  States^ 
the  counsel  for  tbe  plaintiff  in  error  cited  the  case  decided  in 
the  supreme  court  of  tbe  United  States,  of  Craig  eL  ah  v.  The 
State  of  Missouri,  4  Pet.  410. 

The  court  recognizes  the  correctness  of  the  doctrine  that  the 
supreme  court  of  tbe  United  States  is  the  proper  and  constitu- 
tional forum  to  decide  and  finally  to  determine  all  suits  where 
is  drawn  in  question  '*  the  validity  of  a  statute  of,  or  an  authority 
exercised  under  any  state,  on  the  ground  of  its  being  repugnant 
to  the  constitution,  treatise,  or  laws  of  the  United  States,  and 
the  decision  is  in  favor  of  such  validity." 

The  decision  of  the  demurrer  in  the  court  below  necessarily 
drew  in  question  the  validity  of  the  statute  establishing  the 
State  Bank  of  Illinois;  and  that  decision,  being  in  favor  of  its 
validity,  brings  this  cause  within  tbe  doctrine  above  acknowl- 
edged. And  although  tbe  question  involved  in  this  case  is  of 
immense  importance  to  the  people  of  tbis  state,  and  affects  in- 
terests of  great  magnitude,  yet  the  duty  that  devolves  on  this 
court  is  a  very  plain  one.  It  is  simply  to  ascertain  what  tbe 
supreme  court  of  the  United  States  has  decided  in  an  analogous 
case,  find  then  decide  in  accordance  witb  tbe  decision  of  tbat 
court.  When  tbe  supreme  court  of  tbe  United  States  have  de- 
cided tbat  a  state  law  violates  the  constitution  of  the  United 
States,  tbe  judges  of  tbe  respective  states  have  no  right  to  over- 
rule or  impugn  sucb  decision.     State  judges  are  sworn  to  sup- 
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port  the  constitaiion  of  the  United  States,  and  that  instrumeut 
in  its  sixth  article  declares  that  "  this  conBtitution,  and  the  laws 
of  the  United  States  which  shall  be  made  in  pursuance  thereof, 
and  all  treaties  made,  or  which  shall  be  made,  under  the  au- 
thority of  the  United  States,  shall  be  the  supreme  law  of  the 
land,  and  the  judges  in  eyery  state  shall  be  bound  thereby; 
anything  in  the  constitution  or  laws  of  any  state  to  the  contrary 
notwithstanding." 

As  then  this  court  is  bound  to  conform  its  decisions  on  ques- 
tions relative  to  the  unconstitutionality  of  state  laws,  to  the 
decisions  of  the  supreme  judicial  tribunal  of  the  nation,  it 
becomes  necessary  to  ascertain  what  that  court  has  decided  in 
the  case  of  Craig  et  al.  v.  The  State  of  Missouri.  Chief  Justice 
Marshall,  who  delivered  the  opinion  of  the  majority  of  the  court, 
investigates  the  questions,  ''What  is  a  bill  of  credit?"  and 
"  What  did  the  constitution  mean  to  forbid  ?  "  in  his  usual  lucid 
and  forcible  manner.  He  says  that  a  bill  of  credit  ''in  its 
enlarged  and  perhaps  literal  sense,  may  comprehend  any  instru- 
ment by  which  a  state  engages  to  pay  money  at  a  future  day; 
thus  including  a  certificate  given  for  money  borrowed.  But 
the  language  of  the  constitution  itself,  and  the  mischief  to  be 
prevented,  which  we  know  from  the  history  of  our  country, 
equally  limit  the  interpretation  of  the  terms.  The  word  *  emit ' 
is  never  employed  in  describing  those  contracts  by  which  a 
state  binds  itself  to  pay  money  at  a  future  day  for  services 
actually  received,  or  for  money  borrowed  for  present  use;  nor 
are  instruments  executed  for  such  purposes,  in  common 
language,  denominated '  bills  of  credit.'  To '  emit  bills  of  credit,' 
conveys  to  the  mind  the  idea  of  issuing  paper  intended  to  cir- 
culate through  the  community  for  its  ordinary  purposes,  as 
money,  which  paper  is  redeemable  at  a  future  day.  This  is  the 
sense  in  which  the  terms  have  been  always  understood.  At  a 
very  early  period  of  our  colonial  history,  the  attempt  to  supply 
the  want  of  the  precious  metals  by  a  paper  medium,  waH  made 
to  a  considerable  extent;  and  the  bills  emitted  for  this  purpose 
have  been  frequently  denominated  bills  of  credit.  During  the 
war  of  our  revolution  we  were  driven  to  this  expedient;  and 
necessity  compelled  us  to  use  it  to  a  most  fearful  extent.  The 
term  has  acquired  an  appropriate  meaning,  and  '  bills  of  credit' 
signify  a  paper  medium  intended  to  circulate  between  iudi- 
Tiduals,  and  between  government  and  individuals,  for  the 
ordinary  purposes  of  society.  Such  a  medium  has  been  always 
liable   to  considerable  fluctuation.      Its  value  is  continually 
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changing,  and  these  changes,  often  great  and  sudden,  expose 
individuals  to  immense  loss,  are  the  sources  of  ruinous  specula- 
tions, an'.l  destroy  all  confidence  between  man  and  man.  To 
cut  up  this  mischief  by  the  roots,  a  mischief  which  was  felt 
throughout  the  United  States,  and  which  deeply  affected  the 
interest  and  prosperity  of  all,  the  people  declared  in  their  con- 
stitution, that '  no  state  shall  emit  bills  of  credit.'  If  the  pro- 
hibition means  anything,  if  the  words  are  not  empty  sounds,  it 
must  comprehend  the  emission  of  any  paper  medium  by  a  state 
government,  for  the  purpose  of  common  circulation^ 

**  Wliat  is  the  character  of  the  certificates  issued  by  an 
thority  of  the  act  under  consideration  ?  What  office  are  they 
to  perform  ?  Certificates  signed  by  the  auditor  and  treasurer 
of  the  state  are  to  be  issued  by  those  officers  to  the  amount  of 
two  hundred  thousand  dollars,  of  denominations  not  exceeding 
ten  dollars,  nor  less  than  fifty  cents.  The  paper  purports  on 
its  face  to  be  receivable  at  the  treasury,  or  at  any  loan  office 
of  the  state  of  Missouri,  in  discharge  of  taxes  or  debts  due  to 
the  state. 

"  The  law  makes  them  receivable  in  discharge  of  all  taxes  or 
debts  due  to  the  state,  or  any  county  or  town  therein,  and  of 
all  salaries  and  fees  of  office,  to  all  officers,  civil  and  military, 
within  the  state,  and  for  salt  sold  by  lessees  of  the  public  salt 
works.  It  also  pledges  the  faith  and  funds  of  the  state  for 
their  redemption.  It  seems  impossible  to  doubt  the  intention 
of  the  legislature  in  passing  this  act,  or  to  mistake  the  charac- 
ter of  these  certificates,  or  the  office  they  were  to  perform. 
The  denomination  of  the  bills  from  ten  dollars  to  fifty  cents 
fitted  them  for  the  purpose  of  ordinary  circulation;  and  their 
reception  in  payment  of  taxes  and  debts  to  the  government 
and  to  corporations,  and  of  salaries  and  fees,  would  give  them 
currency.  They  were  to  be  put  into  circulation;  that  is, 
emitted  by  the  government.  In  addition  to  all  these  evidences 
of  an  intention  to  make  these  certificates  the  ordinary  circu- 
lating medium  of  the  country,  the  law  speaks  of  them  in  this 
character;  and  directs  the  auditor  and  treasurer  to  withdraw 
annually  one  tenth  of  them  from  circulation.  Had  they  been 
termed 'bills  of  credit' instead  of  certificates,  nothing  would 
have  been  wanting  to  bring  them  within  the  prohibitory  words, 
of  the  constitution. 

**  And  can  this  make  any  real  difference?  Is  the  proposition 
to  be  maintained  that  the  constitution  meant  to  prohibit  names 
and  not  things?    That  a  very  important  act,  big  with  great 
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and  rninoQs  mischief «  which  is  expressly  forbidden  by  words 
most  appropriate  for  its  description,  may  be  performed  by  the 
sobstitution  of  a  name?  That  the  constitution,  iu  one  of  its 
most  important  provisions,  may  be  openly  evaded  by  giving  a 
new  name  to  an  old  thing?  We  can  not  think  so.  We  think 
the  certificates  emitted  under  the  authority  of  this  act,  are  as 
entirely  '  bills  of  credit '  as  if  they  had  been  so  denominated 
in  the  act  itself. 

*'  But  it  is  contended  that  though  these  certificates  should 
be  deemed  '  bills  of  credit/  according  to  the  common  accepta- 
tion of  the  term,  they  are  not  so  in  the  sense  of  the  constitu- 
tion,  because  they  are  not  made  a  legal  tender." 

"The  constitution  itself  furnishes  no  countenance  to  this 
distinction.  The  prohibition  is  general.  It  extends  to  all 
*  biUs  of  credit,'  not  to  bills  of  a  particular  description.  That 
tribunal  must  be  bold  indeed,  which,  without  the  aid  of  other 
explanatory  words,  could  venture  on  this  construction.  It  is 
the  less  admissible  in  this  case,  because  the  same  clause  of 
the  constitution  contains  a  substantive  prohibition  to  the  en- 
actment of  tender  laws.  The  constitution  therefore  consid- 
ers the  emission  of  'bills  of  credit'  and  the  enactment  of 
tender  laws,  as  distinct  operations,  independent  of  each  other, 
which  may  separately  be  performed.  Both  are  forbidden.  To 
sustain  the  one  because  it  is  not  also  the  other;  to  say  that 
'  bills  of  credit '  may  be  emitted,  if  they  be  not  made  a  tender 
in  payment  of  debts,  is,  in  effect,  to  expunge  that  distinct  inde- 
pendent prohibition,  and  to  read  the  clause  as  if  it  had  been 
entirely  omitted.     We  are  not  at  liberty  to  do  this." 

''  The  history  of  paper  money  has  been  referred  to  for  the 
purpose  of  showing  that  its  great  mischief  consists  in  being 
made  a  tender;  and  that  therefore  the  general  words  of  the 
constitution  may  be  restrained  to  a  particular  intent."  "  Was 
it  even  true,  that  the  evils  of  paper  money  resulted  solely  from 
the  quality  of  its  being  made  a  tender,  this  court  would  not  feel 
itself  authorized  to  disregard  the  plain  meaning  of  words,  in 
search  of  a  conjectural  intent  to  which  we  are  not  conducted 
by  the  language  of  any  part  of  the  instrument.  But  we  do  not 
think  that  the  history  of  our  country  proves  either  that  being 
made  a  tender  in  payment  of  debts  is  an  essential  quality  of 
'  bills  of  credit,'  or  the  only  mischief  resulting  from  them. 
It  may,  indeed,  be  the  most  pernicious;  but  that  will  not 
authorize  a  court  to  convert  a  general  into  a  particular  prohi* 
bition." 
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The  Chief  Justice,  after  giving  several  examples  taken  from 
the  history  of  the  United  States,  and  several  of  its  members  of 
issues  of  paper  monej,  some  of  which  were  made  a  tender  ia 
payment  of  debts,  and  others  not,  and  showing  the  evils  that 
resulted  to  the  country  from  their  emission,  and  that  the  evils 
with  wbich  their  emission  was  fraught  did  not  depend  upon 
their  being  made  a  legal  tender,  and  contending  that  all  these 
issues  of  paper  money  were  alike  **  bills  of  credit,"  comes  to 
the  conclusion  that  the  certificates  issued  by  the  loan  office  in 
Missouri  were  "  bills  of  credit,"  in  the  sense  of  the  constitution , 
and  consequent!}'  their  emission  was  forbidden  by  that  instru- 
ment. The  Chief  Justice  then  inquires,  ''  Is  the  note  executed 
by  Craig,  valid,  the  consideration  of  which  consisted  in  lending 
to  him  of  these  loan-office  certificates?"  He  says:  ''It  has 
been  long  settled  that  a  promise  made  in  consideration  of  an 
act  forbidden  by  law,  is  void.  It  will  not  be  questioned,  that 
an  act  forbidden  by  the  constitution  of  the  United  States,  which 
is  the  supreme  law,  is  against  law.  Now,  the  constitution  of 
the  United  States  forbids  a  state  to  *  emit  bills  of  credit/  The  loan 
of  these  certificates  is  the  very  act  which  is  forbidden.  It  ia 
not  the  making  of  them  while  they  lie  in  the  loan  offices;  but 
the  issuing  of  them,  the  putting  them  into  circulation,  which 
is  the  act  of  emission;  the  act  that  is  forbidden  in  the  constitu- 
tion. The  consideration  of  this  note  is  the  emission  of  bills  of 
credit  by  the  state. 

**  The  very  act  which  constitutes  the  consideration,  is  the  act 
of  emitting  bills  of  credit,  in  the  mode  prescribed  by  the  law  of 
Missouii;  which  act  is  prohibited  by  the  constitution  of  the 
United  States."  The  chief  justice,  after  citing  a  number  of  de- 
cisions to  show  that  bonds  and  notes  given  on  illegal  considera- 
tions are  void,  says  that  '*  a  majority  of  the  court  feel  con- 
strained to  say,  that  the  consideration  on  which  the  note  in  this 
case  (the  case  of  Craig  v.  The  State  of  Missouri),  was  given,  is 
against  the  highest  law  of  the  land,  and  that  the  note  itself  is 
.  utterly  void." 

Having  thfis  ascertained  what  the  Supreme  Court  of  the 
United  States  has  decided  in  the  case  referred  to,  the  question 
here  arises:  Is  there  such  a  difference  between  the  certificates 
issued  by  the  loan  office  in  Missouri,  and  the  bills  issued  by  the 
bank  established  in  this  state,  as  to  exempt  these  bills  from  be- 
ing considered  *'  bills  of  credit,"  within  the  meaning  of  the 
constitution  of  the  United  States? 

A  concise  review  of  a  few  of  the  provisions  of  the  *'  Act  estab- 
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lishiDg  the  State  Bank  of  Illinois/'  will  show  a  very  close  and 
sinking  resemblance.  The  bank  was  to  be  owned  by  the  state. 
Tbe  cashiers  were  to  give  bond  with  security  for  the  use  of  the 
state,  for  the  faithful  discharge  of  the  duties  of  their  office.  The 
bank  was  to  issue  notes  or  bills  to  the  amount  of  three  hundred 
thousand  dollars,  in  bills  not  exceeding  twenty  dollars,  nor  less 
than  one  dollar,  and  their  form  is  prescribed.  They  were  to 
hear  two  per  cent,  interest,  and  to  contain  a  promise  to  pay. 

The  bills  thus  to  be  issued  were  to  be  receivable  at  all  times 
for  debts  due  the  state,  or  to  any  county,  or  to  the  bank.  The 
two  hundred  thousand  dollars  of  bills,  as  soon  as  they  coulJ  be 
prepared  for  "Missouri,"  were  to  be  loaned  to  citizens  of  the 
state,  and  the  loans  were  to  be  made  in  the  different  counties 
according  to  the  population.  All  the  revenues,  lands,  town 
lots,  funds,  and  other  property  of  the  state,  were  "  pledged  " 
for  the  redemption  of  the  bills,  and  the  legislature  **  pledged  " 
tbemaelYes,  at  the  expiration  of  ten  years  from  the  passage  of 
the  act,  to  redeem  all  the  bills  to  be  issued  by  virtue  of  the  act, 
in  gold  and  silver.  The  bank  was  also  required  to  withdraw 
from  the  circulation,  annually,  one  tenth  part  of  the  whole 
amount  of  the  bills  issued. 

From  this  statement  of  the  prominent  features  of  the  bank 
law  it  clearly  appears  that  our  bank  and  the  Missouri  loan 
office,  although  called  by  different  names,  were  similar  in  their 
objects,  and  both  were  established  for  the  purpose  of  emitting 
a  paper  currency  to  circulate  as  money  in  the  respective  states. 
The  issuing  of  these  bills  is,  according  to  the  decision  of  the 
BuprenxB  court  of  the  United  States,  emitting  '*  bills  of  credit/' 
and  a  violation  of  the  constitution  of  the  United  States.  It  is 
also  to  be  remarked,  in  relation  to  the  act  establishing  our  state 
bank,  that  it  is  obnoxious  to  the  charge  of  attempting  to  force 
the  bills  of  the  bank  into  circulation  by  staying  creditors  from 
collecting  their  debts  for  three  years,  unless  they  would  receive 
these  bills  in  payment. 

It  results  from  this  review  of  the  provisions  of  the  bank  law, 
that  it  contains  objectionable  features  not  found  in  the  Missouri 
loan  office  law;  and  there  can  be  no  doubt,  if  this  case  were  pre - 
f<ented  to  the  supreme  court  of  the  United  States,  that  that  court 
\v()uld  decide  that  the  bills  issued  by  the  State  Bank  of  Illinois 
were  **  bills  of  credit,"  and  that  the  sealed  note  on  which  this 
fiction  was  brought  was  given  for  an  illegal  consideration,  and 
therefore  null  and  void.     Such  being  the  opinion  of  this  court, 
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yre  are  compelled  to  say  that  the  judgment  of  the  circuit  court 
must  be  reversed. 

As  the  decision  now  given  conflicts  with  the  decision  of  this 
court  in  the  case  of  Snyder  v.  The  President  and  Directors  of  the 
State  Bank  of  Illinois,  Breese,  122,  it  is  proper  to  notice  the  cir^ 
cumstances  under  which  that  decision  was  made.  This  court 
there  say,  *'  that  the  debtors  of  the  bank  can  not  raise  the  ob- 
jection that  the  charter  of  the  bank  is  a  violation  of  the  consti- 
tution. After  having  borrowed  the  paper  of  the  institution, 
both  public  policy  and  common  honesty  require  that  the  bor- 
rowers should  repay  it."  It  is  therefore  unnecessary  to  decide 
whether  the  incorporation  of  the  bank  was  a  violation  of  the 
constitution  or  not.  This  decision  was  made  iu  1826,  and  be- 
fore the  decision  of  the  supreme  court  of  the  United  States,  and 
under  circumstances  that  did  not  afford  this  court  an  oppor- 
tunity to  investigate  authorities  to  any  extent.  Similar  decis- 
ions had  been  made  in  Missouri  and  Kentucky,  and  it  was  un- 
derstood in  other  states.  The  error,  therefore,  which  this  court 
fell  into  in  that  case  was,  as  far  as  the  information  of  the  court 
extended,  a  common  one.  A  further  apology  might  be  offered 
for  the  error,  in  the  consideration  that  after  all  the  light  that 
time  and  further  investigation  had  shed  upon  the  subject,  one 
at  least,  if  not  more,  of  the  judges  of  the  supreme  court  of  the 
XJoited  States  entertained  the  same  opinion. 

Judgment  reversed. 

Decisions  of  Couats  or  thb  United  States,  when  should  be  followed  in 
the  state  conrts:  Bell  v.  Perhins,  14  Am.  Dec  745;  Terry  ▼.  BUight^  16  Id. 
101. 

Bills  of  CREnrr,  what  Are. — What  constitateB  a  bill  of  credit  was  con- 
sidered by  the  supreme  court.of  the  United  States  in  the  case  of  Craig  v.  Staie 
of  Missouri,  4  Pet  410.  The  majority  of  the  court  there  say:  *'  Bills  of  credit 
signify  a  paper  medium  intended  to  circulate  between  individuals,  and  be- 
tween government  and  individuals,  for  the  ordinary  purposes  of  society/* 
"  Two  of  the  dissenting  judges  on  that  occasion  gave  a  more  definite,  though 
perhaps  a  less  accurate  meaning  of  the  term  bills  of  credit.  By  one  of  them 
it  was  said  '  a  bill  of  cr.xlit  may,  therefore,  be  considered  a  bill  drawn  and 
resting  merely  on  the  credit  of  the  drawer,  as  contradistinguiBhed  from  a  fund 
constituted  or  pledged  for  the  payment  of  the  bilL '  And  in  the  opinion  of 
the  other,  it  is  said: '  To  constitute  a  bill  of  credit,  within  the  meaning  of  the 
constitution,  it  must  be  issued  by  a  state,  and  its  circulation,  as  money,  en- 
forced by  statutory  provisions.  It  must  contain  a  promise  of  payment  by  the 
state  generally,  when  no  fund  has  been  appropriated  to  enable  the  holder  to 
convert  it  into  money.  It  must  be  circulated  on  the  credit  of  the  state;  not 
that  it  will  be  paid  on  presentation,  but  that  the  state  at  some  future  period, 
on  a  time  fixed  or  resting  in  its  own  discretion,  will  provide  for  the  pay- 
ment.'   These  definitions  cover  a  large  class  of  bills  of  credit  issued  and  cir- 
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cnlaled  as  money,  but  there  are  classes  which  they  do  not  embrace,  and  it  is 
believed  that  no  definition,  short  of  a  description  of  each  class,  wonld  be  en- 
tirely free  from  objection,  unless  it  be  in  the  general  terms  used  by  the  ven- 
erable and  lamented  chief  justice.  The  definition,  then,  which  does  include 
all  classes  of  bills  of  credit  emitted  by  the  colonies  or  states,  is,  a  paper  issued 
by  the  sovereign  power,  containing  a  pledge  of  its  faith,  and  designed  to  cir- 
culate as  money:"  Briscoe  y.  Bank  of  CommonioeaUfi  o/ Kentuekt/,  11  Pet.  313. 
At  page  318  of  the  opinion  from  which  we  have  just  quoted,  the  court  fur- 
ther say:  '*  To  constitute  a  bill  of  credit  within'  the  constitution,  it  must  bo 
issued  by  a  state,  on  the  faith  of  the  state,  and  be  designed  to  circulate  as 
money.  It  must  be  a  paper  which  circrdates  on  the  credit  of  the  state,  and 
is  so  received  and  used  in  the  ordinary  business  of  life.  The  individual  or 
committee  who  issue  the  bill  must  have  the  power  to  bind  the  state;  they 
must  act  as  agents,  and,  of  course,  do  not  incur  any  personal  responsibility, 
nor  impart)  as  individuals,  any  credit  to  the  paper.  These  are  the  leading 
characteristics  of  a  bill  of  credit,  which  a  state  can  not  emit.*' 

The  term  bill  of  credit  was  held  to  include  certain  loan  certificates  issued 
by  the  state  of  Missouri,  receivable  at  the  state  treasury,  or  any  of  the  loan 
offices  of  the  state,  in  discharge  of  taxes  and  of  debts  due  tiie  state,  and 
some  other  public  payments,  a  fund  being  constituted  to  redeem  such  certifi- 
cates: Craig  v.  State  of  Mo,,  4  Pet.  410;  Byrne  v.  State  qfMo.,  8  Id.  40.  But 
in  several  cases  the  bills  of  state  banks  have  been  adjudged  not  to  constitute 
bills  of  credit:  Briscoe  y.  Bank  of  Ky,,  11  Id.  257;  NoJthany,  Louisiana,  8 
How.  U.  S.  81;  Woodruff  Y,  TrapnaU,  10  Id.  205;  Darringiony.  State  Bank 
qf^la.,  13  Id.  12;  Currany.  Slate  of  Arkansas,  15  Id.  318;  Veazie  Bank  y, 
Fenno,  8  Wall.  552,  because  they  were  not  paid  directly  by,  nor  in  the  name 
of  the  state,  nor  did  they  purport  to  pledge  the  credit  or  faith  of  the  state. 

;  An  Act  Fobbidden  bt  Law  is  not  a  sufficient  consideration  to  support  a 

promise:  Ayer  v.  Hutchins,  3  Am.  Dec.  232;  Nichols  v.  Buggies,  Id.  262;  Oti- 
iocikv.  White,  12  Id.  669;  Oulicky,  Ward,  18  Id.  389  and  note;  Seidenbendet 
▼.  Charles,  8  Id.  682  and  note;  Wilson  v.  Spencer,  10  Id.  491;  HibertUa  /.  C. 
▼.  Ilendenon,  11  Id.  593;  Gray  v.  Boberts,  12  Id.  883  and  note;  M'dne  ▼.  Da* 
vidmm,  16  Id.  189:  P/timer  v.  Smith,  22  Id.  47& 


GaBSON   t;.  GliABK. 

[1  BCAXMOH,  U3.] 

To  Bab  an  Action  befobb  a  Justicb  ov  thb  Fbaos  on  the  ground  of  a 
prior  suit  between  the  same  parties,  it  must  be  shown  that  such  prior 
suit  was  tried,  and  that  the  demand  now  in  suit  could  have  been  joined 
in  the  former  action  with  the  demand  there  sued  upon. 

Ck>iiPETENT  Parties  and  Sufficient  Consideration  are  essential  to  a  valid 
contract. 

A  Pbomisx  to  Pat  for  Improvements  erected  on  public  lands,  to  which 
the  promisor  has  acquired  title  from  the  government,  is  without  oonsid- 
eration  and  void. 

Action  by  the  appellee,  Olark,  before  a  justice  of  the  peace; 
appealed  to  circuit  court,  which  gave  judgment  for  sixty-mne 
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dollars  and  eightj-seyen  cents  in  favor  of  Clark.     The  opinion 
states  the  facts. 

J.  Semple,  for  the  appellant. 

S,  T,  Logan,  for  the  appellee. 

By  Court,  Wilson,  C.  J.  The  bill  of  exceptions,  or  rathur  de- 
murrer to  evidence,  in  this  case,  presents  this  state  of  facts: 
The  plaintiff  below  made  an  improvement  on  the  land  of  the 
United  States,  which  the  defendant  afterwards  purchased  of  the 
government,  and  after  the  purchase  promised  the  plaintiff  to 
pay  him  the  value  of  his  improvements.  It  further  appears 
from  the  evidence  that  the  plaintiff  bad,  prior  to  the  commence- 
ment of  this  suit,  instituted  an  action  before  a  justice  of  the 
peace  upon  another  demand,  without  having  joined  this  one 
with  it,  though  it  was  at  the  time  a  subsisting  demand.  The 
first  suit  was  never  tried,  but  was  compromised  by  the  parties, 
and  dismissed. 

Upon  this  evidence  the  court  below  gave  judgment  in  favor 
of  the  plaintiff  for  the  value  of  the  improvements. 

The  first  error  assigned  to  reverse  this  decision,  is  that  the 
first  suit  commenced  by  the  plaintiff  is  a  bar  to  this  action. 
To  support  this  assignment  of  error  it  must  appear  that  the 
first  suit  was  tried,  otherwise  it  will  not  be  a  bar  to  a  subse- 
quent action,  and  it  must- also  be  shown  that  the  demands  were 
of  such  a  nature  that  they  might  be  consolidated  into  one 
action.  Neither  of  these  points  is  made  out  by  the  evidence; 
and  as  the  defendant  holds  the  affirmative  of  the  issue  as  to 
this  ground  of  defense,  it  was  incumbent  upon  him  to  make  them 
out.  The  suit  was  dismissed  without  trial,  and  there  is  no 
evidence  as  to  the  extent  of  the  demands  in  either  suit.  The 
court  can  not  supply  this  defect,  and  by  implication  impose 
upon  the  party  a  forfeiture  of  his  claim,  or  take  from  him  the 
right  of  prosecuting  it  in  the  ordinary  way. 

The  second  assignment  of  error  presents  this  question:  Was 
the  promise  of  the  defendant  founded  on  a  sufficient  consid- 
eration ?  Or  was  it  not  made  without  any  such  consideration, 
and  therefore  void  ? 

To  constitute  a  valid  contract  it  must  be  made  by  parties 
competent  to  contract,  and  be  founded  on  a  sufficient  consid- 
eration. If  the  consideration  for  the  promise  be  past  and  exe- 
cuted, it  can  then  be  enforced  only  upon  the  ground  that  the 
consideration  or  service  was  rendered  at  the  request  of  the 
party  promising.     This  request  must  be  averred  and  proved. 
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or  the  moral  obligation  under  which  the  party  was  placed,  and 
the  beneficial  nature  of  the  service  must  be  of  such  a  character 
that  it  will  necessarily  be  implied:  as  a  promise  by  a  master  to 
pay  his  seryant  for  past  services.  Here  the  inference  is  strong 
that  the  service  was  rendered  at  his  request. 

Or  if  a  debt  is  due  in  conscience,  a  promise  to  pay  will  be 
binding:  as  where  a  father  promised  to  pay  for  the  maintenance 
of  a  bastard  child.  So,  too,  a  promise  founded  upon  an  ante- 
cedent  legal  obligation  will  be  valid,  as  a  promise  to  pay  a  debt 
barred  by  the  statute  of  limitations.  Here  the  legal  obligation 
is  voidable,  but  the  moral  duty  remains  unimpaired,  and  con- 
stitutes a  good  consideration.  Test  the  present  case  by  the 
broad  principle  to  be  deduced  from  the  examples  cited,  and 
where  will  be  found  any  legal  or  moral  obligation  on  the  part 
of  the  defendant  to  constitute  a  sufficient  consideration  for  his 
promise  ?  The  plaintiff  entered  upon  and  improved  the  land 
of  the  government.  The  motive  by  which  he  was  actuated  in 
doing  so,  was  entirely  selfish,  and  the  act  itself  unauthorized 
by  law.  The  defendant  was  at  the  time  a  stranger  to  the  trans- 
action; be  had  no  interest  in  the  land,  and  was  no  more  ben- 
efited, nor,  for  aught  that  appears,  more  likely  to  be  benefited 
^  by  it,  than  any  other  person.     A  request,  then,  can  not  be  in- 

t  ferred  in  the  absence  of  all  motive,  and  the  request  must  be 

I  made,  or  the  circumstances  from  which  it  is  to  be  implied, 

must  exist  prior  to,  or  be  concurrent  with,  the  act  which  con- 
stitutes the  consideration.  Whatever  benefit  might  accrue  to 
the  plaintiff  by  reason  of  the  improvements  upon  the  land  he 
acquired  by  purchase  from  the  government,  he  did  not  receive 
from  the  defendant,  by  virtue  of  his  promise,  either  title  or 
possession.  The  land,  with  the  improvements  thereon,  passed 
to  him  by  the  sale  from  the  government.  His  promise,  then, 
to  pay  for  that  for  which  he  had  already  paid,  and  to  which 
he  had  received  a  perfect  title,  was  without  any  consideration. 
If  there  is  a  moral  obligation  on  the  part  of  any  one  to  make 
compensation  to  the  plaintiff  for  the  value  of  his  improvements, 
it  is  on  the  part  of  the  government,  and  under  this  view  of  the 
case  it  is  contended  that  the  defendant,  as  alienee  of  the  land, 
incurred  all  the  obligation  and  liability  of  the  government,  his 
alienor.  But  there  is  no  principle  upon  which  this  position 
can  be  maintained.  It  is  true,  there  are  some  covenants  which 
run  with  the  land;  but  between  such  and  the  promise  here  set 
up,  there  is  not  one  point  of  analogy.  A  purchaser  from  the 
government  has  not  entailed  upon  him  other  or  greater  incum- 
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bracces  or  liability  than  he  would  be  subjecfc  to  in  purchasiDg 
from  an  individual.  Suppose,  then,  that  in  the  present  case 
the  improYements  had  been  made  at  the  special  instance  and 
request  of  the  alienor.  This  would  have  imposed  upon  him  a 
legal  obligation  to  make  an  adequate  compensation;  but  surely 
bis  alienee  would  incur  no  such  obligatiou.  If,  then,  this  legal 
liability  would  not  be  imposed  bj  a  transfer  of  the  land,  it 
follows  conclusively,  that  a  moral  duty  which  is  regarded,  both 
in  law  and  ethics,  as  entirely  personal,  would  not  flow  from  it. 
If,  however,  it  should  be  considered  that  the  defendant  was 
under  the  same  obligation  as  his  alienor,  would  it,  when 
coupled  with  his  subsequent  promise,  impose  upon  him  a  legal 
obligation? 

To  determine  this  question,  it  is  necessary  to  inquire  whether 
there  are  any  acts  on  the  part  of  the  government  from  which  a 
request  to  enter  upon  and  occupy  the  public  land  is  to  be  im- 
plied; or  whether  the  act  itself  can  be  regarded  as  meritorious. 
As  to  the  first  branch  of  the  inquiry,  it  is  said  that  the  pre-emp* 
tion  laws  which  have  been  passed  from  time  to  time  amount  to  a 
license  and  invitation  to  enter  upon  and  occupy  the  land  of  the 
government.  There  would  be  much  force  in  this  reasoning,  if 
these  acts  granting  a  prior  right  of  purchase  to  the  occupant 
were  all  the  legislation  relative  to  the  public  lands.  But  they 
are  not.  Whatever  presumption  they  may  afford  in  favor  of  a 
license  by  the  government  is  met  and  rebutted  by  the  fact  that 
there  is  a  general  law  of  congress,  which  has  been  in  force  since 
the  year  1807,  forbidding  under  severe  penalties  all  intrusion 
upon  the  public  lands.  And  I  understand,  that  in  pursuance 
of  the  instructions  of  the  commissioner  of  the  general  land 
office,  the  law  has  been  enforced  in  numerous  instances.  These 
pre-emption  laws,  then,  can  be  regarded  in  no  other  light  than 
as  acts  of  grace,  exempting  such  as  at  the  time  come  within  their 
provisions  from  penalties  which  they  had  previously  incurred — 
but  not  as  repealing  or  abrogating  the  general  prohibition.  If, 
then,  there  is  no  license  to  settle  upon  the  public  lands,  but  on 
the  contrary  it  is  forbidden,  can  the  act  of  doing  so  be  consid- 
ered meritorious,  or  of  that  beneficial  nature  which  would  im- 
pose a  moral  duty  on  the  government?  It  is  not  every  benefit 
that  may  result  to  one,  from  the  act  of  another,  that  will  create 
this  duty  either  in  morality  or  conscience.  The  nature  of  the 
benefit,  the  manner  in  which  it  is  conferred,  or  the  motive 
which  induced  it,  may  be  repugnant  to  the  feelings  and  wishes 
of  the  person  who  is  benefited  thereby.     And  no  principle  of 
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law  will  sanction  the  idea  that  a  moral  obligation  can  be  im- 
posed upon  another  against  his  will.  All  the  cironmBtances  of 
the  transaction  must  be  of  such  a  natore  as  presuppose  a  re- 
quest, otherwise  it  will  not  be  a  good  consideration  for  a  prom- 
ise. The  case  cited,  where  one  man  shot  another  with  the 
intention  of  killing  him,  but  so  far  from  succeeding  in  his  de- 
sign the  wound  cured  him  of  the  dropsy,  with  which  he  was  at 
the  time  afflicted,  is  an  illustration  of  the  principle  that  a  bene- 
fit  may  be  conferred  without  creating  a  moral  or  legal  obliga- 
tion to  pay  for  it. 

Under  every  aspect  of  the  case  I  am  of  opinion  that  the  prom- 
ise of  the  defendant  below  was  not  founded  on  any  legal  or 
moral  obligation,  which  is  recognized  as  constituting  a  sufficient 
consideration  for  such  a  promise. 

The  judgment  of  the  court  below  is  rcTeiaed,  with  costs. 

IiooKWOon,  J.,  dissented. 


Tlie  pzinoipal  case  is  dted  and  followed  upon  the  qiiestion  of  want  of  qomid* 
cntion  for  promise  made  by  one  who  has  aoqnired  lands  from  government^  to 
pay  for  Improvements  thereon,  in  Hutwn  v.  Overtuiif,  1  Soam.  170;  Blahr  v. 
Wcrity,  Id.  179;  Roberts  y.  Qaren^  Id.  396;  Taunaend  v.  Brigffs,  Id.  472; 
Twmey  v.  Saundert^  4  Scam.  636;  Blackenakip  v.  CfutriU,  16  BL  02.  The 
S  principal  oase  is  in  harmony  with  Boston  v.  Dodge,  12  Am.  Deo.  205,  npon  the 

question  of  agreement  to  pay  for  improvements;  and  with  Luca§  Y.JAOompit^ 
42  HL  306w  in  ref erenoe  to  bar  of  former  reeoveiy. 
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HUBTON  V.  WlLLIAlfB. 

[8  Blaodobd,  170.] 
A  GXNBRAL  PUBA  OF  "FbAUD,  CoVIN,   AND  FaLSB  ESFBESBNTATZOir "  Jl  ft 

sufficient  plea  in  bar  to  an  action  on  a  writing  obligatory,  to  entitle  Che 
defendant  to  show  any  false,  fraudulent,  or  covinoos  condnct  of  the 
obligee  in  proooring  the  execution  of  the  writing;  from  which  it  would 
appear  that»  in  legal  effect^  the  obligor  never  executed  the  bond. 

A  Fuu  THAT  A  Bond  is  Voluntabt  and  without  either  a  good  or  Tain- 
able  OQDsideration,  is  sufficient,  because  in  snob  a  case  then  avs  no 
spedal  facts  to  aver. 

If  A  Definbb  18  Foi7in>KD  UPON  A  ToTAL  OR  Pabtial  Failubs  of  oooflider- 
ation,  or  upon  fraudulent  acts  or  representations  affecting  the  ooosider* 
ation,  the  special  &ots  must  be  pleaded. 

Thb  action  was  brought  by  Benjamin  Williams  against  Boberi 
and  Hamilton  Huston.  Williams  obtained  judgment  against 
them,  in  the  Fountain  circuit  court»  whereupon  they  prosecuted 
their  writ  of  error  to  the  supreme  court. 

0.  Fletcher,  for  the  plaintiffs. 

A.  Kinney,  for  the  defendant. 

SrxYiNSy  J.  The  plaintiff  declared  in  an  action  of  debt  upon 
an  instrument  in  writing,  which  is  described  in  the  declaration 
as  a  "  writing  obligatory,  signed  with  their  hands  and  sealed 
with  their  seals."  The  defendants,  after  craving  oyer,  demurred 
to  the  declaration.  The  court  overruled  the  demurrer,  and  the 
defendants,  by  leave  of  the  court,  withdrew  it,  and  pleaded  to 
the  merits.  The  plea  of  the  defendants  is  a  plea  of  '*  fraud, 
tovin,  and  false  representation,"  in  these  general  terms,  with* 
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out  statiDg  the  special  circumstances,  and  without  averring 
whether  the  "fraud,  covin,  and  false  representation"  relate  to 
the  execution  of  the  instrument,  or  to  the  consideration  or  in- 
ducement which  influenced  the  obligors  to  become  bound.  To 
this  plea  the  plaintiff  demurred,  and  the  court  sustained  the 
demurrer. 

The  errors  assigned  are:  1.  The  instrument  declared  on  is  not 
a  writing  obligatory;  2.  The  court  erred  in  sustaining  the  de- 
murrer to  the  plea. 

As  to  the  first  error,  it  is  only  necessary  to  say  that  the  with- 
drawal of  the  demurrer  containing  the  oyer  withdrew  the  oyer 
also,  and  it  ceased  to  be  any  part  of  the  record;  and  we  are 
bound  now  to  presume  that  the  description  given  in  the  declaim 
ation  of  the  instrument  in  writing  is  correct 

The  other  error  presents  much  more  difficulty.  The  question 
is,  whether  a  plea  of  "  fraud,  covin,  and  raise  representation," 
pleaded  in  these  general  words,  can  be  a  good  plea  in  bar  to  an 
action  of  debt  on  a  writing  obligatory;  and,  if  good,  to  wbat 
extent? 

At  common  law,  in  an  action  of  covenant  or  debt  on  a  writ- 
ing obligatory,  a  plea  of  "fraud,  covin,  and  false  representa- 
tion," is  a  good  plea  in  bar  if  properly  pleaded.  But  it  appears 
that  such  a  defense  only  relates  to  "fraud,  covin,  and  false 
representation  "  in  the  execution  of  the  writing  obligatory,  and 
not  to  the  consideration  or  inducement  which  influenced  the 
obligor  to  make  the  bond.  Also  illegality,  or  any  act  or  matter 
connected  with  the  contract  or  consideration,  which  strikes  at 
the  contract  itself,  and  shows  that  it  never  had  any  legal  en- 
tity, and  which  renders  the  bond  wholly  void,  is  a  good  defense 
at  common  law;  but  such  defense  can  not  be  given  in  evidence 
under  a  general  plea  of  non  est  factum  or  of  fraud  and  covin ; 
the  special  facts  must  be  averred.  But  where  the  fraud, 
covin,  and  false  representations,  which  are  set  up  as  a  defense 
to  a  bond,  are  respecting  the  right,  title,  amount,  soundness, 
quantity,  quality,  or  value  of  the  consideration  which  influ- 
enced the  obligor  to  make  the  bond,  the  defense  is  equitable 
and  not  legal  at  common  law.  Neither  is  the  failure  in  part  or 
in  the  whole  a  legal  defense  at  common  law;  it  is  only  a  de- 
fense in  equity. 

Oii^  statute  has  made  such  defenses  legal  in  actions  pn 
bonds  and  writings  obligatory,  except  conveyances  of  real  es- 
state,  and  instruments  negotiable  by  the  law  merchant.  Undei 
the  sta^te,  the  entire  want  of  consideration,  or  the  failure  in 
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whole  or  in  part  of  the  consideration,  may  be  pleaded  to  actions 
on  bonds  or  writings  obligatory;  but  the  manner  of  pleading 
is  not  changed:  the  pleading  must  be  according  to  the  common 
law.  A  plea  that  a  bond  is  voluntary  and  without  either  a  good 
or  Yaluable  consideration,  is  sufficient  without  any  ayerments 
more  special,  because  in  such  case  there  are  no  special  facts  to 
aver.  But  if  the  defense  is  founded  upon  a  failure  in  the  whole 
or  in  a  part  of  the  consideration,  or  upon  the  false,  fraudulent, 
and  covinous  acts  and  representations  of  the  obligee,  respecting 
the  consideration  which  influenced  the  obligor  to  become  bound, 
the  special  facts  must  be  averred. 

If,  however,  the  defense  is  bottomed  on  the  false,  fraudulent, 
and  covinous  conduct  of  the  obligee,  in  relation  to  the  execu- 
tion of  the  instrument,  as  where  it  is  fraudulently  misread,  or 
another  instrument  fraudulently  substituted  for  the  true  one, 
or  where  the  obligee  fraudulently  induces  the  obligor  to  exe- 
cute the  instrument  when  he  is  incapable  of  judging  for  him- 
self, either  by  reason  of  drunkenness,  or  lunacy,  or  where  the 
obligee  does  any  other  fraudulent  act,  which  shows  that  the 
obligor,  in  truth  and  in  fact,  never,  in  the  eye  of  the  law,  exe- 
cuted the  bond — ^the  facts  may  be  given  in  evidence  under  the 
plea  of  non  est  factum,  or  they  may  be  given  in  evidence  under 
a  general  plea  of  "  fraud,  covin,  and  false  representation:"  Ihy- 
lor  V.  King,  6  Munf.  368  [8  Am.  Dec.  746];  Wyche  v.  Macklin,  2 
Band.  426;  Vrooman  v.  FJidps,  2  Johns.  177;  Dorian  y.  Sammis, 
note  to  Id.  179;  Dorr  v.  Munsell,  13  Id.  430;  Parker  v.  Par- 
mele,  20  Id.  134  [11  Am.  Dec.  253];  CoUinaY.  Blantem,  2  Wils. 
847;  Dale  v.  Boosevelt,  9  Cow.  307;  Stevens  v.  Judson,  4  Wend. 
471.  In  this  limited  sense  the  plea  under  consideration  ia 
good,  and  ought  to  have  been  sustained;  but  no  evidence  can 
be  given  under  it,  except  such  as  relates  to  the  execution  of  the 
instrument. 

It  may  perhaps  be  thought  that  this  opinion  conflicts  with 
the  opinion  of  this  court  in  the  case  of  Pence  et  oZ.,  Adm'rs,  v. 
Smock,  2  Blackf.  315,  and  the  authorities  there  cited;  but  it  is 
presumed  that  a  correct  examination  of  that  case,  and  those 
authorities,  will  show  that  there  is  not  perhaps  any  confliction. 
The  circumstances  of  the  case  of  Pence  etal.  v.  Smock  are  these: 
Johu  Smock,  the  intestate,  in  his  life-time,  made  his  bond  to 
Peter  Smock,  and  after  his  death,  Peter  Smock  brought  iHiit  on 
it  against  Pence  and  Breuton,  his  administrators;  and  they 
pleaded  generally  that  the  bond  was  obtained  of  John  Smock 
in  his  life-time  by  Peter  Smock,  by  "fraud,  covin,  and  false 
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representation."  This  plea  was  pleaded  by  admlnistratorSy  who 
the  law  does  not  presume  were  in  possession  of  the  particulars 
of  the  fraud,  they  not  being  parties  or  privies  to  the  transac- 
tion, and  were  therefore  authoriased  to  plead  generally;  for  it  is 
a  settled  principle  of  pleading  that  general  words  are  sufficient 
where  it  is  to  be  presumed  that  the  party  pleading  is  not  ac- 
quainted with  the  minute  circumstances  of  the  case:  1  Chit.  PI. 
239;  The  People  v.  Dunlap,  13  Johns.  437.  Again,  the  plea  in 
the  case  of  Pence  ei  al.  v.  Smock  does  not  conflict  with  the 
opinion  in  this  case,  because  there  is  nothing  on  the  record  to 
show  that  the  "  fraud,  covin,  and  false  representations  "  were 
iutended  to  apply  to  anything  other  than  the  execution  of  the 
bond.  Indeed,  the  record  proves  almost  condusively  that 
they  were  not  intended  to  apply  to  anything  other  than  the 
execution  of  the  bond,  because  there  is  another  plea  showing 
specially  the  failure  of  the  consideration. 

The  authorities  relied  on  by  our  supreme  court  in  the  case  of 
Pence  et  oZ.  v.  Smock,  are  next  to  be  noticed. 

The  first  is  Chitty's  Pleadings.  Chitty  in  his  first  volume 
says  that  fraud  and  covin  is  a  defense  to  a  bond  at  common 
law.  He  must  certainly  allude  to  fraud  and  covin  in  the  exe- 
cution of  the  bond,  because  do  doctrine  is  better  settied  than 
the  doctrine  that  fraud,  falsehood,  or  deceit  respecting  the  con- 
sideration is  no  legal  defense  at  common  law  to  a  bond.  It  is 
otherwise  with  respect  to  simple  contracts.  But  when  applied 
to  a  bond  it  is  a  defense  in  equity  only,  unless  it  is  made  a  de- 
fense at  law  by  statute.  Again,  he  says  in  the  same  volume 
that  such  fraud  and  covin  may  be  pleaded  generaUy.  This  is 
correct  when  applied  to  the  execution  of  the  bond,  but  it  can 
not  at  common  law  be  applied  to  the  consideration.  He  refers 
to  Tresham^B  case,  9  Co.  108. 

The  case  called  Tresham's  case  is  the  case  of  Broke^  and 
Vaux,  admWs  of  Henry  Vaux,  Esq.,  v.  Tresham,  adm'x  of  Sir 
Thomas  Tresham.  It  was  an  action  upon  a  bond  made  by  Sir 
Thomas  in  his  life-time  to  Henry  Yaux,  Esq.,  in  his  life-time. 
The  defendant  pleaded  plene  administravU,  and  also  divers  out- 
standing recognizances  against  the  estate  made  by  Sir  Thomas 
in  his  life-time,  which  were  outstanding  and  unpaid.  The 
plaintiffs  replied,  as  to  the  recognizances,  that  they  were  all 
paid  and  performed,  but  that  the  defendant  kept  them  on  foot 
outstanding  against  the  estate  by  fraud  and  covin,  for  the  pur- 
pose of  cheating  the  plaintiffs  out  of  the  debt  due  on  the  bond. 
This  replication  was  very  correctly  decided  to  be  good  for  two 
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obvious  reasons:  First,  because  it  is  as  special  as  the  nature  of 
the  case  would  admit  of.  It  states  the  whole  transaction,  that 
is,  that  those  bonds  and  recognizances  were  all  paid  and  per- 
formed, but  that  the  defendant  refused  to  lift  them  and  take 
them  in,  for  the  fraudulent  purpose  of  pleading  them  as  out- 
standiDg  against  the  bond  on  which  the  suit  was  brought. 
There  was  nothing  more  special  in  the  nature  of  the  case.  And 
it  is  a  well-settled  rule  in  pleading,  that  fraud,  covin,  or  any- 
thing else,  may  be  averred  generally  when  there  are  no  special 
facts  connected  with  the  defense.  In  that  case  the  special  facts 
were  the  payment  and  performance  of  the  recognizances,  and 
these  were  specially  averred.  Secondly,  it  was  pleaded  by  the 
administrators  of  a  creditor,  and  the  law  presumes  a  creditor 
always  a  stranger  to  the  acts  of  the  administrator  of  the  debtor, 
and  therefore  he  is  allowed  to  plead  generally:  The  People  r. 
Dunlap,  before  cited,  and  Wimhish  v.  Tailbois,  Plowd.  38. 

Chitty,  in  his  second  volume  on  pleading,  gives  the  form  of  a 
plea  of  fraud,  covin,  and  false  representation,  specially  setting 
out  the  facts,  and  adds,  at  the  bottom  of  that  form,  that  a  plea 
of  general  fraud  and  covin  may  be  added.  Forms  are  not  law^ 
but  they  ought  to  be  evidence  of  what  the  law  is.  Chitty  refers 
to  no  authority  to  sustain  his  general  plea,  but  his  special  plea 
he  sustains  by  the  cases  cited  in  his  note.  The  first  one  is  the 
case  of  CockshoU  el  aL  v.  Bennett  el  al.^  2  T.  B.  763.  This  case 
has  nothing  whatever  to  do  with  tbe  principle,  nor  do  any  of 
the  judges  say  anything  in  relation  to  it.  It  was  an  action  of 
assumpsit  on  a  simple  contract,  and  the  whole  controversy  was 
about  the  effect  of  such  acts  of  fraud  in  courts  of  law  and 
courts  of  equity.  The  second  case  is  the  case  of  Hayne  v. 
Mallby,  3  T.  B.  440,  and  is  directly  in  point  to  support  the 
special  plea,  but  says  not  a  word  about  a  general  plea,  or  that 
such  a  plea  ever  was  or  ever  could  be  so  pleaded. 

The  next  case  relied  on  by  our  supreme  court,  is  the  case  of 
Wimbish  v.  IhUbois,  Plowd.  88.  This  was  an  action  of  trespass, 
done  in  lands,  brought  by  Wimbish  and  wife,  against  Elizabeth 
Tailbois,  widow  of  Qeorge  Tailbois,  deceased.  The  defendant, 
Tailbois,  set  up  title  to  the  lands,  and  justified.  The  plaintiffs, 
among  other  things,  replied  that  a  certain  recovery  in /armedon 
in  descender,  which  one  William  Tailbois  brought,  was  by 
covin  between  the  said  William,  and  the  said  Elizabeth  Tail- 
bois, the  defendant,  without  the  assent  or  consent  of  the  plaint- 
iffs, Wimbish  and  wife.  This  replication  was  sustained  by  a 
majority  of  the  court.  Justice  Brown  dissenting.     The  judgea 
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delivered  their  opinions  seriatim,  and  gave  specially  their  rea- 
sons for  sustaining  the  replication,  which  are:  1.  Because  the 
law  does  not  require  a  person  to  aver  that  which  the  law  does 
not  presume  he  knows,  and  that  the  covin,  in  that  case,  was 
between  the  defendant  and  a  third  person,  in  a  certain  transac- 
tion to  which  the  plaintiffs  were  entire  strangers,  and  therefore 
not  presumed  to  know  the  minute  particulars.  2.  That  the 
replication  was  pleaded  under  and  by  virtue  of  a  statute 
respecting  covinous  recoveries  of  real  estate  by  women,  and  was 
authorized  in  that  general  form  by  the  statute.  But  they  all 
explicitly  stated  that  at  common  law,  the  special  facts  must  be 
averred.  Justice  Brown,  in  dissenting,  said,  that  although  the 
statute  was  general,  yet  the  pleading  ought  to  be  according  to 
the  common  law,  and,  by  the  common  law,  the  cause  of  covin 
must  be  shown. 

The  next  case  cited  by  our  court  is  the  case  of  Gordon  v.  Gor» 
dan,  1  Stark.  294.  There  is  nothing  in  this  case  to  show 
whether  the  plea  was  general  or  special,  or  to  show  what  it 
related  to.  There  was  no  opinion  on  the  plea,  nor  does  it  ap- 
pear to  have  been  brought  into  question.  The  case  went  off 
on  other  grounds.  .  The  reporter  simply  adds,  that  there  was 
also  a  plea  of  fraud  and  covin;  but  whether  it  was  a  general  or 
special  plea,  is  not  shown. 

In  the  case  of  Shenoood  v.  Johnson,  1  Wend.  443,  a  general 
replication  of  fraud  and  covin  was  sustained.  This  was  a  suit 
by  a  creditor  of  the  testator  in  his  life-time,  against  his  executor 
after  his  death,  and  the  fraud  and  covin  set  out  in  the  replica- 
tion,  were  changed  to  be  fraud  and  covin  conunitted  by  the 
testator  and  the  executor,  in  the  life-time  of  the  testator,  in  a 
transaction  to  which  the  creditor  was  neither  a  party  nor  privy, 
and  therefore  he  was  authorized  to  plead  generally,  the  law  not 
presuming  him  to  be  acquainted  with  the  special  circumstances. 
This  case  is,  in  principle,  precisely  like  Tresham's  case,  and 
does  not  conflict  with  anything  in  this  opinion. 

If  this  view  of  the  case  is  correct,  and  we  think  it  is,  the 
judgment  of  the  circuit  court  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings,  in  accordance  with  this 
opinion. 

McKiNKET,  J.  Dissenting  from  the  opinion  just  delivered,  it 
would  seem  proper  that  I  should  give  the  reasons  upon  which 
that  dissent  is  founded.  In  examining  the  question,  I  shall 
advert  to  the  common  law,  to  adjudications  in  some  of  our 
iister  states,  to  some  statutory  provisions,  and  to  the  case 
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of  Pence  ei  al,  t.  Smock,  decided  by  this  court  at  its  May  term, 
1830. 

The  general  proposition  is  admitted,  that  fraud  is  a  defense 
at  law;  but  from  this  admission  it  does  not  of  consequence 
follow  that  as  a  defense  it  is  applicable  without  qualification  to 
all  actions,  or  that  when  appropriate  it  is  in  the  election  of  the 
])leader  to  use  either  a  geoeral  or  a  special  plea.  Pleading  is  a 
science,  and  as  such  is  governed  by  rules.  When  exceptions 
occur  in  the  operation  of  these  rules,  they  are  supposed  to  be 
founded  on  the  original  inapplicability  of  the  rule  to  the  de- 
velopment  of  a  principle,  or  upon  some  innovation  or  modifioa* 
tion  of  the  doctrine  to  which  the  rule  applies,  rendering  its  en- 
forcement a  defeat  of  the  object  proposed  to  be  attained. 
Without  dwelling  upon  the  system,  with  its  rules,  **  founded  in 
strong  sense  and  the  soundest  and  closest  logic,"  peculiar  to 
the  various  actions,  promoting  justice,  and  protecting  against 
the  greatest  of  evils  in  judicial  proceedings,  uncertainty  and 
confusion,  I  will  only  remark  that  to  an  action  of  debt  on  a 
specialty,  the  general  issue  is  non  est  factum,  and  that  matter 
legally  in  avoidance  of  the  action,  and  unconnected  with  the 
execution  of  the  instrument,  must  be  specially  pleaded. 

To  present  the  question  of  the  admissibility  of  this  general 
plea  of  fraud,  so  as  to  prevent  any  misapprehension  of  my  view 
of  it,  it  is  necessary  to  examine  what  evidence  may  be  given 
under  the  plea  of  non  est  factum,  and  what  matters  in  avoidance 
of  a  deed  should  be  specially  pleaded. 

A  deed  is  either  void  at  common  law  ab  initio,  or  it  is  void- 
able. When  it  is  the  foundation  of  a  suit,  the  defendant  may 
give  in  evidence  under  the  plea  of  non  est  factum,  which  plea  is 
merely  to  the  execution  of  the  instrument,  that  it  was  void  ah 
initio,  as  that  it  was  obtained  by  fraud,  a  different  instrument 
being  substituted  from  that  which  the  defendant  supposed  he 
was  executing;  that  he  was  made  to  sign  the  instrument  when 
so  drunk  as  not  to  know  what  he  did;  that  it  was  made  by  a 
married  woman,  etc.;  or  that  it  became  void  after  it  was  made, 
and  before  the  commencement  of  the  suit,  by  erasure,  alteration, 
addition,  etc.:  1  Chit.  PI.  479;  CoUinsY.  Blantem,  2Wils.341, 
347;  Lambert  v.  Alkins,  2  Camp.  272,  273;  Van  Vatkenburghy. 
Eouk,  12  Johns.  337;  1  Phil,  on  Ev.  128;  PiU  v.  Smiih,  3 
Camp.  33;  Dorr  v.  MunseU,  13  Johns.  430;  6  Com.  Dig.  PL  2 
w.  18.  But  where  the  deed  is  merely  voidable  on  account  of 
infancy  or  duress,  or  void  by  statute,  as  in  the  case  of  gaming, 
etc.,  such  matters  must  in  general  be  pleaded:  Id.     In  6  Com. 
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Dig.  PI.  2  w.  18,  treating  of  non  est  factum^  it  appears  that  that 
plea  is  good  in  all  cases  where  the  bond  or  specialty  was  not 
executed,  or  if  it  was  executed,  was  void  ab  inilio,  and  if  void 
ab  initio  that  the  facts  which  make  it  so  may  be  averred  and 
specially  pleaded,  but  that  it  is  no  plea  when  the  deed  is  only 
Toidable,  in  which  event  the  matter  of  avoidance  must  be  spe- 
cially pleaded.  It  would  thus  seem  that  matter  which  shows 
the  deed  to  be  voidable,  must  be  specially  pleaded,  but  that 
matter  which  shows  the  deed  to  be  void,  may  either  be  given  in 
evidence  under  the  plea  of  non  est  factum,  or  be  pleaded  spe- 
cially. 

A  special  plea  must  state  the  facts  constituting  the  defense 
on  which  the  defendant  means  to  rely,  and  consequently  in 
adopting  a  special  plea,  embracing  matter  which  could  be  given 
in  eyidence  under  the  plea  of  non  est  factum^  or  which  shows  the 
deed  to  be  voidable,  the  party  is  bound  to  present  those  facts  in 
his  plea.  This  is  necessary  to  enable  the  court  to  determine  if 
an  issue  in  law  be  joined,  whether  the  facts  so  pleaded  consti- 
tute a  legal  defense;  or  if  an  issue  to  the  country  and  a  verdict, 
whether  a  judgment  can  be  rendered.  At  common  law  a  seal 
importing  a  consideration,  the  want  or  the  failure  of  consid- 
eration was  not  a  defense,  because  the  party  would  thus  con- 
tradict his  solemn  act.  A  distinction,  however,  exists  between  the 
illegality  of  the  consideration  and  the  want  or  the  failure  of  the 
consideration.  The  former,  as  we  have  seen,  as  it  would  show 
the  bond  to  be  void,  it  affecting  its  execution,  could  be  given  in 
evidence  under  the  plea  of  non  est  factum,  or  be  specially 
pleaded;  the  latter  was  only  an  equitable  defense.  If,  then, 
fraud  be  the  ground  of  defense  to  an  action  on  a  deed,  if  it  be 
not  given  in  evidence  under  the  plea  of  non  est  factum,  it  must 
be  especially  pleaded. 

On  examination  I  have  been  unable  to  find  a  single  adjudica- 
tion, other  than  that  of  Pence  et  al.  v.  Smock,  in  support  of  a 
general  plea  of  fraud  to  an  action  on  a  deed,  although  I  have 
met  with  two  or  three  cases  in  which  such  pleas  have  been  filed, 
but  these  cases  aj^pear  to  have  been  decided  without  reference 
to  such  plea.  From  the  general  principles  of  the  law  it  would 
seem  that  such  a  plea  could  not  be  sustained,  and  from  a  de- 
cision to  which  I  will  refer,  the  reasons  why  such  a  plea  is  not 
good  are,  to  my  satisfaction,  irrefutably  presented.  A  general 
plea  such  as  that  before  me,  with  the  exception  perhaps  of  the 
verification,  would  appear  to  be  warranted  by  a  suggestion  of 
Chitty,  at  the  conclusion  of  the  form  he  gives  of  a  special  plea 
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of  covin  and  fraud,  in  vol.  2  on  PL  512;  and  in  a  note  to  that 
plea  be  says,  "  that  fraud  is  a  defense  at  law."  He  cites,  in  sup- 
port of  this  position,  Cocksholly,  Bennett^  2  T.  B.  765,  and  Hayne 
V.  Malthy,  3  Id.  438.  The  first  was  assumpsit,  the  plea  special, 
and  unqestionablj  from  the  action  the  defense  proper.  The 
second  was  covenant,  but  the  case  does  not  sustain  a  general 
plea,  nor  does  it  establish  that  fraud  is  a  defense  on  a  specialty. 
The  pleas  were  special,  and  the  deed  not  contradicted  but 
avoided  by  collateral  matter,  and  LordKenyon,  in  answer  to  the 
objection  of  an  estoppel,  and  distinguishing  the  case  before  him 
from  one  relied  on,  assumed  ground  entirely  opposite  to  the 
support  of  a  plea  per  fraadem,  such  as  is  now  under  examina- 
tion. These  cases,  therefore,  neither  support  the  plea  nor  the 
unqualified  dictum  of  Chitty,  ''  that  fraud  is  a  defense  at  law." 

In  New  York,  in  a  series  of  adjudications,  although  fraud  is 
admitted  to  be  a  defense  in  the  action  of  assumpsit,  it  is  denied 
to  be  such  in  an  action  on  a  bond :  Dorian  v.  Sammis,  2  Johns. 
179,  in  a  note;  Vroonxan  v.  Phelps,  2  Id.  177;  Beecker  v.  Vroo- 
man,  13  Id.  302;  Dorr  v.  Mansell,  13  Id.  430;  Parker  v.  Par- 
mele,  20  Id.  130  [11  Am.  Dec.  253];  Dale  v.  EooseveU,  9  Oow. 
307;  Stevens  v.  Judson,  4  Wend.  471. 

In  Dorr  v.  Munsell,  which  was  debt  on  a  bond,  there  were 
three  pleas:  1.  Non  est  factum;  2.  A  special  plea  of  fraud;  3.  A 
general  plea  of  fraud.  On  demurrer  to  the  second  plea,  C.  J. 
Spencer  said:  "  At  law,  the  defendant  can  not  avoid  a  solemn 
deed  on  the  ground  of  a  want  of  consideration.  That  inquiry 
is  precluded  by  the  very  nature  of  the  consideration.  In  some 
elementery  writers  it  is  said  that  fraud  may  be  given  in  evidence 
under  the  plea  of  non  est  factum.  This  must  be  confined  to 
cases  where  the  fraud  relates  to  the  execution  of  the  instrument; 
as  if  a  deed  be  fraudulently  misread,  and  is  executed  under  that 
imposition,  or  where  there  is  a  fraudulent  substitution  of  one 
deed  for  another,  and  the  party  executes  a  deed  he  did  not  in- 
tend to  execute."    The  plea  was  adjudged  insufficient. 

Dale  V.  Roosevelt  was  an  action  of  covenant,  and  non  est  fac- 
tum was  pleaded,  with  a  stipulation  "that  the  defendant  might 
give  in  evidence,  under  the  plea,  all  matters  which  he  might 
do,  as  if  the  same  had  been  specially  pleaded,  or  notice  thereof 
given."  The  defendant  offered  to  prove  that  the  execution  of 
the  bond  had  been  induced  by  the  fraudulent  representations  of 
the  plaintiff  that  the  lands  mentioned  in  it  contained  a  coal 
mine,  which  was  untrue.  The  offer  was  overruled.  It  was  said 
"  the  offer  was  no  more  than  to  prove  a  partial  failure  of  con- 
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Bideration,  and  that  this  was  no  defense  to  a  sealed  instrument. 
Matter  may  be  shown  which  strikes  at  tl^  contract  itself,  in 
such  a  manner  as  to  show  it  had  no  legal  entity,  as  usury, 
simony/'  etc.  The  well-settled  distinction  was  also  taken  in 
this  case  between  the  illegality  of  the  consideration  and  the 
want  or  failure  of  consideration,  and  the  court  said  that 
"any  matter  which  shows  the  consideration  illegal  by  the 
common  law  or  statute  may  be  given  in  evidence  under  non 
esi /adum,  and  that  in  a  court  of  law,  a  bond  can  not  be 
invalidated  for  any  other  cause  than  the  illegality  of  the  con- 
sideration, as  when  the  bond  is  void  in  law  or  procured  by 
fraud." 

The  cases  of  Chew,  EoB^rof  Warmeley,  v.  JfoffeU,  6  Munf.  120, 
and  Taylor  v.  King,  Id.  358  [8  Am.  Dec.  746],  are  accordant^  and 
show  that  fraud  can  not  be  pleaded  to  an  action  at  law  on  a 
bond,  and  limit  its  proof  on  the  plea  of  non  est  factum,  to  the 
mere  ezecutiou  of  the  deed;  and  in  a  late  case,  Tomlinaon's 
Adni*r  v.  Mason,  6  Band.  169,  in  an  action  on  a  bond,  that 
coart  has  said,  in  relation  to  a  general  plea  of  fraud,  covin,  and  j 
misxepresentation:  "The  third  (alluding  to  that  plea)  does  not  | 
state  whether  the  fraud  and  misrepresentation  affected  the  con-  i 
idderation  of  the  bond,  or  the  manner  of  its  execution,  and 
therefore  presents  no  point  on  which  an  issue  could  be  taken 
or  judgment  rendered." 

"We  have  a  statute  which  authorizes  a  defendant  to  allege,  by 
"  special  plea,"  the  want  or  failure  of  the  consideration  of  a 
specialty.  This  is  unquestionably  an  important  change  and  a 
great  improvement  of  the  common  law;  but  it  surely  does  not 
amount  to  a  radical  change  of  all  the  rules  of  pleading  govern- 
ing actions  on  specialties,  nor  can  the  statute  authorizing  a 
"  special  plea  "  of  the  want  or  failure  of  the  consideration  of  a 
specialty  be  construed  to  alter  the  rules  of  evidence,  applicable 
to  the  plea  of  non  est  factum  and  other  pleas,  or  legitimate  a  gen- 
eral plea  of  fraud,  which  leaves  at  large  the  application  of  tes- 
timony under  it.  The  statute  permits  a  defense  at  law,  which 
was  previously  confined  to  a  court  of  chancery;  and  when  it 
authorizes  a  defendant,  by  "special  plea/'  to  allege  the  want  or 
the  failure  of  the  consideration,  it  could  not  contemplate  that  a 
general  plea  per  fraudem,  without  setting  out  the  facts  relied 
6n,  and  applying  them  either  to  the  want  or  to  the  failure  of  the 
consideration,  would  be  sufficient.  The  word  "  special "  applied 
to  a  plea,  has  a  known,  legal,  and  technical  import,  to  which  I 
have  adverted,  and  of  which  it  is  inadmissiblo  to  presume  the 
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legislature  to  have  been  ignorant.  The  statute  provides  two 
separate  and  disth^t  grounds  of  relief  at  law  by  special  plea, 
neither  of  which  was  available  at  common  law.  In  the  lan- 
guage of  the  court  in  the  case  of  Tomlinaon's  Adm'rs  v.  Mason, 
may  I  not  say,  ''  that  this  plea  does  not  state  whether  the 
fraud  and  misrepresentation  affected  the  consideration  of  the 
bond  or  the  manner  of  its  execution,  and  therefore  presents  no 
point  on  which  an  issue  could  be  taken  or  judgment  rendered"? 
Exclusive,  however,  of  this  decision,  directly  in  point,  and  of 
our  statutory  provision,  I  regard  the  plea  as  insufficient,  and  op- 
posed to  the  principles  to  which,  sustained  by  authorities,  I  have 
adverted. 

Before  I  direct  my  attention  to  the  case  of  Pence  et  al,  v. 
Smock,  I  will  remark  that  the  want  or  the  failure  of  the  consid- 
eration of  a  specialty  may  arise  from  circumstances  uncon- 
nected with  fraud  on  the  part  of  the  obligee,  or  may  arise  from 
his  fraudulent  act.  The  statute  does  not  seem  to  contemplate 
fraud  as  essential  to  either  defense;  but  when  either  is  used,  it 
must  be  by  "  special  plea;"  consequently,  the  plea  in  this  case 
being  general,  can  not  apply.  Its  application  to  the  execution 
of  the  specialty  is  equally  as  inadmissible,  since,  from  the  posi- 
tions assumed,  matter  of  that  character,  if  not  admissible  under 
the  plea  of  non  est  factum,  must  be  specially  pleaded. 

From  this  examination,  in  which  the  common  law  and  its  ex- 
position by  enlightened  courts,  and  our  particular  statutory 
provisions,  are  presented,  I  am  brought  to  the  conclusion  that 
the  circuit  court  was  correct  in  its  judgment.  Here  I  would 
willingly  stop;  but  as  my  opinion  is  in  conflict  with  the  case  of 
Pence  et  al.  v.  Smock,  which  has  been  reviewed  in  the  opinion 
just  delivered,  and  recognized  as  law,  it  would  seem  proper 
that  I  should  also  examine  the  principles  of  that  case. 

In  that  case,  at  its  May  term,  1830,  this  court  held  a  plea, 
such  as  the  present,  good,  and  say:  "  The  objection  is,  that  the 
particulars  of  fraud  are  not  set  out.  This  general  mode  of 
pleading  fraud  we  conceive  to  be  correct.  It  is  supported  by 
good  authority."  Wimbish  v.  Tailboia,  1  Plowd.  88, 54;  Tresham's 
case,  9  Co.  108;  8  Chit.  PI.  563;  Mason  v.  Emns,  Cox,  182; 
Oordon  v.  Gordon,  1  Stark.  294,  are  cited.  These  cases  do  not 
establish  to  my  satisfaction  the  sufficiency  of  the  plea.  They 
are  decisive  of  the  law  as  far  as  they  go.  They  relate,  how- 
ever, to  replications  and  to  pleas  presenting  matter  collateral 
to  actions,  and  not  to  such  as  constitute  their  foundation.  The 
case  of  Tailbois  was  trespass  qxiare  clausrimf regit;  plea,  liJbertim 
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ienemerUum,  and  replication  thereto,  covin  in  the  recoyeiy  of 
the  land  set  out  in  the  plea.  The  replication  was  founded  on 
the  statute  11  Hen.  Vll.,  c.  26,  by  which  it  is  enacted:  "  That 
upon  recovery  by  covin,  it  shall  be  lawful  for  the  person  to  en- 
ter into  the  same  tenements,"  etc.  Replication  adjudged  good, 
although  it  showed  covin  generally.  Hales,  J.,  said:  "  That 
when  statutes  speak  of  covin  generally,  it  shall  be  shown  gen- 
erally, but  otherwise  of  covin  at  common  law."  Tresham'scase 
was  debt  on  bond  against  an  administratrix.  Plea,  debts  by 
recognizances  acknowledged,  etc.,  and  unpaid.  Replication 
perfraudem  and  adjudged  good.  The  reference  to  8  Chit.  PL 
663,  shows  a  form  of  a  replication  per  fraudem  to  a  plea  of  re- 
lease. Oordon  v.  Oordon  was  covenant,  and  the  case  went  o£F 
without  adjudication  upon  a  plea  of  fraud.  Ohitty  on  PI. ,  vol.  1 , 
p.  653,  treating  of  replications,  says  that  ''it  is  in  general 
unnecessaxy  to  state  the  particulars  of  fraud."  He  cites 
IVesham's  case  and  other  cases,  which  relate,  however,  to  repli- 
cations J3er/rau<2^.  In  Sherwood  v.  Johnson,  1  Wend.  448,  the 
court  overruled  a  demurrer  to  a  replication  per  frandem  to  a 
plea  of  judgments  outstanding,  and  Savage,  0.  J.,  delivering 
the  opinion  of  the  court,  sustains  the  text  of  Chitty  above  cited, 
k  and  says:  "  It  is  su£Scient  to  allege  fraud  generally."    This  ap- 

proval was,  however,  confined  to  the  particular  point  before  the 
court. 

From  this  general  view  of  the  question,  I  am  compelled  to 
dissent  from  the  opinion  just  delivered.  In  doing  so,  I  feel 
less  reluctance  than  I  otherwise  should,  from  the  reflection  that 
if  there  be  error  in  the  view  I  have  taken,  the  error  is  harmless 
in  its  operation  upon  the  interests  of  litigants  in  this  court. 

By  GouBT.  The  judgment  is  reversed,  with  costs,  cause  re- 
manded, etc. 

Plbadcto  Fraud. — The  doctrine  of  the  principal  case,  that  a  general  plea 
that  a  deed  or  other  instmment  was  ohtamed  by  frand  and  miBrepreeentation, 
IS  sufficient,  is  quite  well  sustained  by  the  authorities:  Chit.  PI.  663,  note  i, 
citing  Trediam'a  case^  9  Co.  110;  IIUI  v.  Montague,  2  Mau.  ^  SeL  378;  Webb 
V.  Steele,  13  N.  H.  230;  Weld  v.  Locke,  18  Id.  141;  HorU  v.  Holcombe,  23  Id. 
S35;  Wijnbisli  ▼.  TaOboia,  Plowd.  Com.  38;  Knight  ▼.  Peachy,  T.  Raym.  303; 
Vent.  329;  Daniels  v.  CoomJbe,  2  Scott,  K.  B.  597;  Slierwood  v.  Johnson,  1 
Wend.  443;  Pierce  v.  Smock,  2  Blackf.  316;  Maaon  v.  Evana,  Coxe,  182; 
Pemberton  v.  ^Staples,  6  Miss.  50;  Stoever  v.  Wier,  10  Seig.  &  K.  25.  We  appre- 
hend tliat  these  decisions  must  be  maintained,  if  at  all,  upon  the  ground  that 
the  fraud  related  to  the  execution  of  the  instrument,  and  that,  owing  to  the 
fraud  and  misrepresentation,  the  party  never  gave  his  assent  to  the  instru- 
ment or  the  contract  as  it  in  fact  was;  in  other  words,  that  it  is  not  his  deed 
tr  obligation.     In  many  cases,  evidence  of  fraud  might  be  given  under  the 
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general  issue  in  Msnmpsiti  or  under  the  plea  of  non  esi  factum  when  the  action 
was  upon  a  sealed  instrument:  Whdpdalt^a  eaae,  5  Co.  119;  Vine  ▼.  Mitchell, 
1  Man.  & B.  337;  Van  Valkenberg  ▼.  Botdt,  12  Johns.  337;  Bagsdale  v.  Thom^ 
1  McMulL  335. 

It  is  very  difficult  to  reconcile  the  forgoing  authorities  with  others  declar- 
ing in  general  terms  that  the  facts  constituting  fraud  must  be  specifically 
all^^.  Thus  in  Kew  Hampshire,  where  the  general  plea  of  fraud  and  covin 
has  been  more  frequentiy  sustained  than  in  any  other  state,  it  is  well  settled 
that  one  who  wishes  to  assail  a  discharge  in  bankruptcy  as  fraudulent,  must 
point  out  the  respect  in  which  it  is  fraudulent  or  in  which  the  conduct  of  the 
bankrupt  will  preclude  him  from  having  the  full  benefit  of  the  discharge:  Bell 
V.  Lamprey,  52  K.  H.  46.  In  Indiana,  without  questioning  the  principal 
case,  it  has  been  said  that  "  the  general  allegation  of  fraud  is  not  of  itself 
sufficient;  that  the  facts,  the  acts  and  circumstances  which  constitute  the 
fraud,  must  be  alleged:"  Darnell  v.  Bowland,  30  Ind.  346.  The  other 
decisions  containing  like  declarations  are  numerous  and  weigjhty:  BeaMem  y. 
Beaubien,  23  How.  U.  S.  190;  Moore  v.  Oreene,  10  Id.  69;  Kent  r.  Snyder,  30 
Cal.  666;  Bryan  v.  Spruill,  4  Jones'  Eq.  27;  SempU  v.  Hagar,  27  CaL  166; 
Abraham  y.  Oray,  14  Ark.  302;  Slack  v.  McLagan,  16  HL  242;  Hopkme  t. 
Woodward,  75  Id.  62. 

If  the  principal  case  and  others  in  consonance  with  it  can  be  maintained  in 
harmony  with  other  cases  of  unquestioned  authority,  it  must  be  because  "  the 
fraud  is  confined  to  a  single  fact,  the  signing  of  a  single  deed  or  release  which 
is  pleaded  and  specified:*'  BeU  v.  Lamprey,  52  N.  H.  47.  In  other  cases,  the 
facts  constituting  the  fraud  or  covin,  and  relied  upon  as  grounds  for  relief 
must  bo  distinctly  and  specifically  alleged.  Further  cases  in  this  series  upon 
this  point  are  Daviti  v.  Hooper,  224  Am.  Deo.  751,  and  Taylor  v.  King^  8  Id. 
746,  and  note. 


Ghbistianbebby  v.  Chbistianbebbt. 

[8  BliAOKVOBD,  30a.] 

Onb  Showk  to  bs  Guiltt  ov  Adultx&t  is  not  entitled  to  obtain  a  diyoioe 
from  his  wife  for  a  like  offense  previously  committed  by  her. 

A  Petition  fob  Diyobob  on  the  Gbovnd  of  ABUun&T  oon^t  to  sfaiitt  tlie 
time  and  place  of  its  commission. 

Ebbob  to  the  Bush  circuit  court. 
M,  M,  Bay,  for  the  plaintiff. 
H.  Oregg,  for  the  defendant. 

McEiNNET,  J.  This  is  a  petition  filed  by  the  plaintiff  in  error, 
in  the  Bush  circuit  court,  to  obtain  a  divorce  on  a  charge  of 
adultery  and  voluntary  abandonment.  The  petition  states  that 
the  parties  have  been  married  twenty-seven  years,  and  charges 
tbat  the  defendant  was  guilty  of  adultery,  and  had  eight  years 
ago  left  the  plaintiff  voluntarily,  with  the  intention  of  aban- 
donment, and  has  continued  separate  since.  It  is  further 
alleged,    that  the    petitioner  Las  resided  in  this   stata  four 
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years.     The  circuit  court  dismiseed  the  petition,  and  rendered 
judgment  in  favor  of  the  defendant  for  costs. 

The  testimony  on  which  the  judgment  was  founded,  is  pre« 
aented  by  the  record.  It  appears  that  the  parties  resided  in 
the  state  of  Tennessee,  and  that  eight  years  since  the  defend- 
ant left  the  plaintiff,  who  had  endeavored  in  vain  to  induce 
her  to  return  to  him;  that  it  was  generally  understood  that  the 
defendant  lived  in  adultery;  that  since  the  plaintiff  came  to 
this  state,  he  has  lived  with  a  woman  who  has  children,  sup- 
posed to  be  his;  and  that  nothing  was  alleged  against  him  until 
the  departure  and  adultery  of  his  wife. 

The  statute  regulating  divorces,  designates  particular  causes 
for  which  they  may  be  granted;  among  these  is  adultery,  or 
where  either  party  has  left  the  other  with  the  intention  of 
abandonment,  for  the  space  of  two  years;  and  further  gives 
authority  to  the  circuit  court  to  grant  them,  when,  in  its  discre- 
tion, it  may  be  considered  reasonable  and  proper.  We  can  not 
admit,  as  was  contended,  that  proof  of  voluntary  abandonment, 
of  adultery,  or  of  any  of  the  other  causes  designated,  would, 
onoonnected  with  acts  of  the  opposite  party,  render  it  imper- 
ative on  the  circuit  courts  to  grant  a  divorce.  Such  a  construc- 
tion of  the  act  would  not  only  conflict  with  the  legislative 
intendment,  and  oppose  settled  principles  of  law,  but  would 
afford  an  inducement  to  all  disposed  for  a  change  of  the  rela- 
tion, to  enforce  the  extension  of  its  benefit  by  a  course  of  con- 
duct, from  which  the  result  intended  must  necessarily  flow. 
Legislation  contemplates  the  prevention  of  wrong;  but  never 
invites  to  its  commission.  The  wronged  and  injured  are  the 
objects  of  its  protection;  its  sanctions  await  offenders.  If  the 
construction  contended  for  were  admitted  or  warranted,  cruel 
treatment  or  corrupting  example,  bringing  a  party  within  the 
act,  would  enable  him  to  take  advantage  of  a  wrong.  This 
would  be  in  opposition  to  the  settled  law.  We  think,  that  so 
far  from  proof  alone,  of  the  causes  specified,  entitling  the 
plaintiff  to  a  divorce,  he  should  not  only  at  the  time  the  offense 
charged  was  committed,  but  at  the  time  of  the  application  for 
relief,  have  presented  himself,  if  not  unoffending,  at  least  un- 
obnoxious  to  the  penal  laws  of  the  state.  Suppose  the  aban- 
donment charged  was  caused  by  the  conduct  of  the  plaintiff, 
surely  proof  of  the  fact  would  defeat  the  application  for  relief. 
In  the  case  of  Williamson  v.  Williamson^  1  Johns.  Ch.  488,  the 
law  is  regarded  to  be  settled,  that  in  adultery,  the  reception  by 
the  injured  party  of  the  offender,  lapse  of  time;  or  long  acqui* 
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escence  without  aoj  disability  to  sue,  is  a  bar  to  a  piosecutioQ 
for  a  divorce.  Although  the  testimony  before  us  is  extremely 
vague,  it  may  yet  be  inferred,  if  any  part  is  properly  applica- 
ble  to  the  charge  of  adultery,  that  the  commission  of  thai 
offense  by  the  defendant  was  known  to  the  plaintiff,  when  he 
endeavored  to  induce  her  to  return  to  him.  Such  an  effort 
made,  with  a  knowledge  of  the  fact,  was  a  waiver  of  any  right 
to  relief. 

The  petition  charges  the  defendant  with  the  crime  of  adul- 
tery. The  charge  is  as  vague  and  indefinite  as  it  could  be 
presented.  In  Codd  v.  Codd,  2  Johns.  Ch.  224,  it  is  said  "that 
adultery  should  be  specifically  charged  as  to  time,  place,  or  per- 
son, so  as  to  enable  the  defendant  to  meet  the  accusation."  In 
this  case  the  parties  were  married  twenty-seven  years  ago,  and 
in  so  serious  a  charge  the  responsibility  of  sustaining  her  char« 
acter  during  so  long  a  period  is  thrown  upon  her,  if  so  general 
a  charge  could  be  regarded  as  sufScient.  Some  modification 
of  the  rule  laid  down  in  Cadd  v.  Codd,  is  however  presented  in 
Oermond  v.  Oermond^  6  Johns.  Ch.  347  [10  Am.  Dec.  335],  in 
which  the  chancellor,  after  reviewing  the  cases  upon  the  point, 
comes  to  the  conclusion  "that  the  better  opinion  is  that  a 
charge  of  adultery  need  not  specify  the  names  of  the  persona 
with  whom  it  was  committed,  and  certainly  it  can  not  and  need 
not  be  required  if  the  persons  are  unknown  when  the  bill  ia 
filed."  Yet  it  would  seem  that  time  and  place  should  be  spe- 
cifically charged.  A  general  charge  must  produce  surprise 
and  inability  on  the  part  of  the  most  vigilant  to  make  the 
necessary  preparation  for  defense.  The  testimony  on  this 
point  is  as  broad  as  the  charge.  One  witness  states  that  it 
was  generally  understood  in  the  neighborhood  that  the  defend- 
ant lived  in  adultery.  Another  says  he  heard  nothing  against 
the  plaintiff  before  the  departure  and  adultery  of  the  defend- 
ant. The  record  shows  the  defendant  to  be  a  non-resident, 
and  the  witnesses  are  on  the  part  of  the  plaintiff;  yet  to 
what  does  this  testimony  amount  ?  Clearly  not  to  legal  proof 
of  the  defendant's  guilt. 

From  these  witnesses  it  also  appears  that  the  plaintiff,  since 
he  has  lived  in  the  state,  has  lived  with  a  woman  who  has  had 
children  they  suppose  to  be  his.  He,  then,  thus  living  in 
adultery,  is  neither  unoffending  nor  irresponsible  to  the  vio- 
lated laws  of  the  state,  and  can  not  be  the  subject  of  the 
relief  asked. 

"We  are  therefore  of  opinion  that  the  circuit  court  was  cor- 
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reci  in  dismissing  the  petition,  and  rendering  judgment  in 
CftYor  of  the  defendant  for  costs. 

By  OonvT.    The  judgment  is  affirmed,  with  costs. 

Dmkial  of  Ditobc^  bfieanae  of  the  wrongfal  aots  of  eompUuiant,  no 
Pierce  ▼.  Pierce^  15  Am.  Dec.  210,  and  note. 

▲ixjBQATXOK  ov  Adultiht. — ^The  charge  that  the  defendant  "committed 
idnheiy  at  diven  times  since  her  marriage,  with  W.  0.  F.  and  others  to  plainti£F 
anknown,**  was  held,  in  Oemumd  ▼.  Oermondj  10  Am.  Dec  335,  to  be  scdS&eient. 
If  the  name  of  the  person  with  whom  the  act  is  committed  is  known,  it  must 
be  stated;  and  the  time  and  place  of  its  commission  should  be  stated  with 
reasonable  certainty,  to  enable  the  defendant  to  meet  the  charge  on  the  trial, 
and  to  refate  it  if  nntrae:  dmant  v.  Canani,  10  Gal.  249;  ffeyde  ▼.  ffeffde,  4 
flaadl  602;  Amy.  AnHA,  84  Miasi  597;  MUeheUv.  MUeheU,  61  N.  T.  39& 


Fullebton  v.  Wabbiok. 

[S  Blaokvobd,  ai9.] 

la  Av  AcnoK  tob  Assaitlt  akd  BATncBT,  the  defendant,  to  mitigate  dam* 
ages,  can  not  be  permitted  to  prove,  that  on  divers  occasions  previons  to 
the  aasaolt,  the  plaintiff  has  slandered  and  abused  him. 

To  MiTiGATS  Damages  bt  Pboov  of  PsovocATioir  by  the  injured  party,  it 
must  appear  that  the  act  of  the  offender  was  committed  during  the  oon- 
tinnanoe  of  the  passion  excited  by  the  provocation,  and  before  his  Uood 
had  time  to  cooL 

Ebbob  to  the  Gibeon  drcoit  court. 
B.  Crawford^  for  the  plaintiff. 
8.  HaU,  for  the  defendant. 

Stkvjuib,  J.  Fullerton  brought  an  action  of  treepaaSy  assault 
and  battery  against  Warrick,  in  the  Gibson  circuit  court.  An 
issue  on  the  plea  of  not  guilty  was  joined  between  the  parties,  a 
yaacj  trial  had,  and  a  verdict  rendered  for  the  plaintiff. 

It  appears  of  record  by  a  bill  of  exceptions,  that  the  defend- 
ant, on  the  trial  before  the  jury,  was  permitted  by  the  court  to 
proye,  in  mitigation  of  damages,  that  the  plaintiff  had  been 
for  seyeral  years  past  and  up  to  the  time  of  the  commission  of 
the  assault  and  battery,  in  the  constant  habit  of  abusing  and 
slandering  the  defendant;  that  about  one  year  and  a  half  before 
the  trial,  which  was  about  one  year  before  the  time  of  commit- 
ting the  trespass  complained  of,  the  plaintiff  said  that  the  de- 
fendant was  an  unprincipled  man  and  a  liar;  and  that  at  an 
election  for  trustees  of  the  town  of  Princeton,  held  several  years 
before  the  time  of  committing  the  assault  and  battery,  the 
pbdntiff  voted  a  ticket  for  trustees  in  which  he  connected  the 
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name  of  tbe  defendent  with  the  name  of  a  man  of  color.  To 
the  introduction  of  this  evidence  tbe  plaintiff  objected,  but  the 
objection  was  overruled  and  the  evidence  went  to  tbe  jury. 
There  is  no  proof  appearing  of  record  that  there  was  any  insult, 
abuse,  or  offensive  language  given  or  used  by  the  plaintiff  at  the 
time  the  trespass  was  committed.  The  expression  used  in  the 
bill  of  exceptions  does  not  8u£Sciently  convey  any  such  an  idea. 

The  only  question  before  the  court  is  whether  the  evidence 
set  out  in  the  record  was  correctly  permitted  to  go  to  the  jurj^ 
in  mitigation  of  damages  ? 

The  law,  in  tenderness  to  human  frailties,  distinguishes  be- 
tween an  act  done  deliberately  and  an  act  proceeding  from  a 
sudden  heat.  As  if  upon  a  sudden  quarrel  two  persons  fight 
and  the  one  kills  the  other,  this  has  been  adjudged  only  man- 
slaughter. So  if  a  man  be  greatly  provoked,  as  by  pulling  his 
nose  or  other  great  indignity,  and  immediately  kills  the  ag- 
gressor, though  this  is  not  excusable,  the  offense  is  mitigated 
homicide.  But  in  every  case  of  homicide  upon  provocation,  if 
there  be  any  time  intervening  between  the  insult  and  the  kill- 
ing, sufficient  for  passion  to  subside  and  reason  to  interpose,  the 
offense  becomes  murder.  In  analogy  to  this  principle,  evidence 
in  civil  actions  for  assault  and  battery  is  admitted,  in  mitigation 
of  damages,  to  show  a  provocation  on  the  part  of  the  person 
complaining  of  the  injury.  But  the  provocation  must  be  so  re- 
cent as  to  induce  a  fair  presumption  that  the  violence  done  was 
committed  during  the  continuance  of  the  feelings  and  passions 
excited  by  it,  before  the  blood  has  had  time  to  cool;  a  different 
rule  would  greatly  encourage  breaches  of  the  peace,  rencounters, 
and  brutal  force.  For  the  purpose  of  illustration  we  will  notice 
two  or  three  leading  cases. 

First  the  case  of  Avery  v.  Bay,  1  Mass.  12.  This  was  an  ac- 
ction  of  trespass,  assault  and  battery,  tried  on  the  plea  of  not 
guilty.  The  defendant  offered  to  prove  in  mitigation  of  dam- 
ages that  the  plaintiff  reported  that  the  sister  of  Bay,  one  of 
the  defendants,  had  openly  solicited  the  plaintiff  to  have  carnal 
connection  with  her;  that  Bay  having  heard  that,  called  on 
him  to  know  whether  he  had  or  had  not  said  so,  and  that  he 
refused  to  confess  or  deny  it;  that  the  defendant  then  told  him 
that  he  would  chastise  him  for  it,  and  did  so  do;  and  for  that 
chastisement  the  action  was  brought.  The  court  said  that  the 
admission  of  such  evidence  is  contrary  to  all  rule;  that  im« 
mediate  provocations  are  admitted  in  mitigation  of  damages, 
but  when  time  for  reflection  has  intervened,  so  as  to  give  the 
blood  time  to  cool,  they  are  not  admitted. 
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Secondly,  the  case  of  Lee  v.  Woohey,  19  Johns.  319  [10  Am. 
Dec.  230].  This  was  an  action  of  trespass,  assault  and  bat* 
teiy,  also  tried  on  the  plea  of  not  guilty,  in  the  month  of  July, 
1820.  The  defendant  was  a  post  captain  in  the  navy,  and  the 
plaintiff  wasan  attorney  at  law.  On  the  trial  the  defendant  offered 
to  prove  in  mitigation  of  damages  that  in  the  month  of  Feb- 
ruary preceding,  the  plaintiff  had  addressed  to  the  secretary  ^f 
the  navy  a  scandalous  and  defamatory  letter  respecting  tho'de* 
fendant,  charging  him  with  haying  embezzled-  the\pvihiiG  prop* 
eriy  under  his  care  as  a  post  captain;  and  that  thai  letter  had 
been  circulated  among  the  citizens  of  the  pl&ce  where  the  par- 
ties resided,  and  had  been  known  to  the  :defendant  only  a  few 
hours  before  the  time  of  committing  *the  violence  complained 
of,  and  that  at  the  time  of  commit Lmg  the  violence,  and  before 
the  commencement  of  .tha  attack,  the  defendant  asked  the 
plaintiff  whether  he  was* the  author  of  that  scandalous  and 
defamatory  communication  or  not,  and  he  admitted  that  he 
was,  but  stated  that  he  wrote  it  as  an  attorney,  and  was  paid 
for  it.  The  defendant  also  offered  to  prove  that  on  the  day 
before  the  attack  was  made  by  him  on  the  plaintiff,  the  plaintiff 
had  made  scandalous  insinuations  against  him  respecting  his 
having  embezzled  the  public  property.  The  court  said  that  the 
evidence  was  not  admissible  in  mitigation  of  damages,  there 
having  been  time  between  the  provocations  and  the  assault  for 
deliberate  reflection. 

We  will  notice  one  other  case  only,  and  that  is  the  case  of 
Bochester  v.  Anderson,  1  Bibb,  428.  In  that  case  the  defendant 
offered  to  prove  in  mitigation  of  damages,  that  the  plaintiff  had 
circulated  slanderous  reports  about  him,  and  for  that  be  had 
assaulted  him.  The  court  refused  the  evidence  on  account  of 
the  time  which  intervened  between  the  time  of  giving  the  insult 
and  the  time  of  making  the  assault.  The  court  in  that  case 
says,  that  such  opprobiious  language,  if  used  at  the  time  of  the 
battery,  and  especially  if  used- with  an  intent  of  provoking  a 
quarrel,  would  be  legal  evidence  in  mitigation  of  damages;  but 
if  there  have  been  time  for  deliberation,  the  peace  of  society  re* 
quires  that  men  should  suppress  their  passions. 

There  is  nothing  upon  the  record  before  us  which  authorizes 
us  to  presume  that  the  evidence  in  question  was  correctly  per« 
mitted  to  go  to  the  jury. 

By  CouBT.     The  judgment  is  reversed,  and  the  verdict  sel 
>,  with  costs.     Cause  remanded,  etc. 
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Adams  v.  Lishes. 

A  Vabiavos  a  mxkb  Matter  of  Fobm  between  the  record  of  acquittal 
offered  and  that  pleaded,  is  not  safficient  to  warrant  its  ezdnsion  aa 
.  •  ^  ^  evidence,  especially  when  the  prosecution  out  of  which  the  acquittal 
\/taope  was  for  a  misdemeanor  only. 

'A-Tie^LVSPJOFT  FROM  A  DISTRICT  COUBT  OF  THX  UNITED  STATES  IS  Sufficiently 

anlheQ;tioat^  when  it  is  under  the  seal  of  the  court  and  is  certified  by 
the  cleik^.&e  a  "full,  true,  and  complete  copy  of  the  record.** 

In  an  AonoN  woit  IBL at^qiovs  PBoascuTioN  the  plaintiff  can  not  recover  if  he 
was  in  fact  jfuilty  dli^e  crime  for  which  he  was  prosecuted,  although 
the  defendant  didliot  ka6w  of  such  guilt  when  he  instituted  the  prose- 
cution. ,  -  ^ 

Good  Cause  for  a  pROSBOUTiONexecipts  the  proseoutor  from  liability,  thooi^ 
his  motives  were  malicious. 

Ebbob  to  the  Shelby  circait  conit. 
W.  W.  Wick,  for  the  plaintiff. 
0.  Fletcher,  for  the  defendant. 

Stevens,  J.  Lisher  declared  against  Adams  for  a  malioioiia 
prosecution.  The  declaration  contains  two  oonnts.  The  first 
oount  in  substance  charges  that  Adams  falsely,  maliciously,  and 
without  any  probable  or  reasonable  cause,  prosecuted  Lisher  in 
the  district  court  of  the  United  States  for  the  district  of  Indiana, 
in  an  action  of  trespass  for  cutting  timber  on  the  land  of  the 
United  States,  and  caused  a  writ  of  capias  ad  respondendum  to 
issue  thereon  out  of  said  court  against  him,  and  caused  him  to 
be  taken  into  custody  and  imprisoned  by  the  marshal  of  the 
district,  and  kept  and  detained  in  custody  and  prison  by  the 
marshal  for  the  space  of  one  day;  that  at  the  end  of  that  time 
he  was  duly  discharged  out  of  custody  and  prison  and  fully  ac* 
quitted,  etc.  The  second  count  is  in  substance  like  the  first, 
only  it  is  averred  that  the  defendant  was  compelled  to  appear 
before  the  district  court  and  answer  to  the  action,  and  that  the 
court  after  hearing  adjudged  and  determined  that  he  was  not 
guilty  of  trespass,  and  discharged  and  acquitted  him,  etc.  An 
issue  was  joined,  on  the  plea  of  not  guilty,  which  was  tried  by 
a  jury,  and  a  verdict  and  judgment  rendered  for  the  plaintiff. 

It  appears  of  record,  by  a  bill  of  exceptions,  that  the  plaint* 
iff  offered  in  evidence  to  the  jury,  to  support  his  declaration,  a 
certain  transcript  of  a  record  of  said  district  court,  under  the 
seal  of  said  court,  and  certified  by  the  clerk  thereof,  in  these 
words:  "  I,  Henry  Hurst,  clerk  of  the  court  aforesaid,  do  here- 
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bj  certify  that  the  foregoing  is  a  full,  tme,  and  complete  copy 
of  the  record  in  the  aboTe  entitled  cause,  as  the  same  remains  of 
record,"  to  the  introdnotion  of  which  the  defendant  objected, 
but  the  objection  was  overruled  and  the  trauBcript  was  re- 
ceiTed  as  eyidenoe.  It  also  appears  of  record  by  another  bill 
of  exoeptions  that  the  plaintiff  asked  the  court  to  charge  the 
jury,  that,  although  the  plaintiff  was  guilty  of  cutting  certain 
poplar  trees,  on  the  land  in  the  declaration  mentioned,  yet  if 
that  fact  was  unknown  to  the  defendant  at  the  time  he  caused 
the  action  of  trespass  to  be  commenced,  the  prosecution  was 
malicious,  and  the  prosecutor  was  liable  to  the  plaintiff  in  this 
action  for  a  malicious  prosecution.  To  this  instruction  the  de- 
fendant objected,  but  the  objection  was  oyerruled,  and  the  in- 
struction given  as  asked. 

The  counsel  for  the  plaintiff  in  error  has  raised  sereral  ques- 
tions for  the  consideration  of  this  court. 

The  first  question  is,  whether  the  declaration  contains  a  suffi- 
cient cause  of  action?  The  declaration  is  not  very  aptly  or 
tachnically  drawn,  but  we  think  it  is  substantially  good.  If, 
however,  it  is  not  strictly  good,  the  objection  comes  too  late;  it 
contains  a  sufficiency  to  sustain  the  proceedings,  after  a  trial  bj 
jury  on  the  merits. 

The  next  question  is,  did  the  court  err  in  permitting  the 
transcript  of  the  record  of  the  United  States  district  court  to  go 
to  the  jury  in  evidence  ?  The  transcript  is,  by  the  bill  of  ex- 
ceptions, spread  upon  the  record,  and  is  correctly  before  us. 

The  first  objection  raised  to  show  its  inadmissibility  as  evi- 
dence, is,  that  there  are  variances  between  it  and  the  record 
described  in  the  declaration,  which  ought  to  exclude  it.  This 
objection  as  to  the  matter  of  fact  is  true;  it  evidently  appears 
that  there  are  variances  between  some  of  the  allegations  in  the 
declaration  and  the  transcript;  but  it  does  not  follow  of  course 
that  it  should  have  been  for  that  excluded.  In  actions  of  this 
sort,  the  proceedings  in  the  prosecution  of  the  suit  should  be 
stated  correctly;  and  the  charge  against  the  plaintiff,  and  the 
judicial  proceedings  thereon,  should  also  be  stated  as  they  exist, 
so  as  to  correspond  with  the  facts  and  with  the  record  of  ac- 
quittal; and  if  the  prosecution  is  for  a  felony,  the  allegations 
can  only  be  proved  by  the  record;  but  if  it  is  a  civil  suit,  or  a 
prosecution  for  a  mere  misdemeanor,  the  strictness  in  the 
pleadings  is  much  relaxed,  and  the  allegations  may  generally  be 
proven  by  other  evidence,  unless  the  declaration  is  special,  re- 
ferring to  the  proceedings  as  they  remain  of  record:  1  W.  Bl. 
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885;  1  T.  B.  493;  2  Saund.  PI.  &  Ev.  199.  The  prosecution  or 
Buit  on  ivbich  this  action  is  bottomed,  stands  on  the  foot  of  a 
mere  misdemeanor;  the  allegatious  in  the  declaration  are  gen- 
eral, setting  out  the  substance  only  of  the  proceedings,  and  do 
not  refer  to  the  proceedings  as  they  remain  of  record;  and  as 
the  points  of  yariation  are  not  matters  of  material  substance, 
the  transcript  as  to  that  objection  was  correctly  admitted:  2 
Chit.  PI.  800,  noted;  6  Price,  640;  2  Saund.  PL  &  Ev.  188. 

The  next  objection  to  the  transcript  is,  that  it  is  not  suffi- 
ciently authenticated.  A  record  of  a  district  court  of  the 
tlnited  States  is  not  within  the  statute  of  the  United  States, 
prescribing  tbe  mode  in  which  the  records  and  judicial  pro- 
ceedings of  the  state  courts  shall  be  authenticated.  This  state 
has  no  statute  which  we  think  meets  the  case,  and  therefore  we 
must  decide  upon  the  sufficiency  of  the  evidence  upon  some 
reasonable  and  fixed  rule.  The  mode  in  which  this  transcript 
is  certified  is  the  ordinary  mode  of  certifying  domestic  records 
in  use  in  the  several  states,  instead  of  the  technical  exemplifi- 
cation. We  are  of  opinion  that  the  authentication  is  sufficient, 
and  that  the  evidence  was  correctly  received.  Such  is  the  rule 
in  the  state  of  New  York:  Fepoon  v.  Jenkins^  2  Johns.  Cas.  119. 

The  last  error  complained  of,  is  the  instruction  of  the  court 
to  the  jury,  that  although  the  plaintiff  was  guilty  of  cutting 
some  poplar  trees  on  the  land  in  question,  as  charged  in  the 
declaration,  yet  if  that  fact  was  unknown  to  the  defendant  at 
the  time  he  caused  the  action  of  trespass  to  be  commenced,  the 
prosecution  was  malicious,  and  the  defendant  was  liable  to  the 
plaintiff  for  a  malicious  prosecution.  The  grounds  of  this 
action  are  malice,  either  express  or  implied,  and  the  want  of 
probable  cause;  both  must  exist,  or  the  action  can  not  be 
maintained.  From  the  want  of  probable  cause,  malice  may  be 
implied;  but  the  want  of  probable  cause  can  never  be  implied 
from  the  proof  of  malice.  The  direct  proof  of  the  most  intense 
malice  is  not  sufficient;  there  must  be  proof  also  of  the  want 
of  probable  cause,  or  the  suit  must  fail.  The  want  of  probable 
cause  is  never  implied.  There  is  a  distinction  between  ma- 
licious arrests  in  civil  suits,  between  individuals  prosecuted  for 
the  private  benefit  of  the  plaintiff,  and  a  malicious  prosecution 
of  an  offense,  misdemeanor,  or  wrong,  which  affects  the  public. 
In  the  latter  case,  the  prosecutor  is  much  more  favored  than  in 
the  other.  It  is  a  rule  of  law,  which  seems  to  be  founded  on 
principles  of  policy,  convenience,  justice,  and  necessity,  that 
the  prosecutor  of  a  wrong  that  affects  the  public  shall  be  pro« 
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tected,  proTided  he  has  probable  cause,  however  malicious  his 
private  motives  may  haye  been;  for  although  he  may  have  in- 
tended ill,  still  good  may  arise  to  the  public:  1  T.  B.  493; 
WkUe  V.  Dingley,  4  Mass.  433;  Lindsay  v.  Lamed,  17  Id.  190; 
Vanduzar  y.  Linderman,  10  Johns.  106;  2  Stark.  Ev.  911;  2 
Wils.  802;  2  Saund.  PL  &  Ev.  195;  1  Sw.  Dig.  491. 

This  suit  is  founded  on  a  prosecution  set  on  foot  by  the 
defendant  against  the  plaintiff,  for  a  v^rong  that  affects  the 
pablio,  and  therefore  the  defendant  stands  on  the  footing  of 
the  meet  favored  class  of  prosecutors.  It  was  an  action  of 
trespass  for  cutting  and  carrying  away  from  lands  belonging 
to  the  public,  timber,  that  is  to  say,  two  poplar  trees,  and  one 
hickory  tree,  etc.  The  gist  of  that  action  was  the  trespass, 
and  proof  of  cutting  and  carrying  away  any  one  of  those 
trees  would  be  sufficient  to  sustain  the  action;  and  if  he  were 
gniliy  of  the  trespass,  he  can  not  maintain  this  action,  although 
he  may  haye  been  acquitted  in  the  district  court,  where  he  was 
prosecuted;  and  it  is  immaterial  whether  the  defendant  knew 
him  to  be  guilty  or  not,  if  he  can  now  prove  the  fact  that  he  was 
guilty,  or  if  he  can  eyen  prove  that  there  was  probable  cause 
to  suspect  him  of  being  guilty,  it  is  sufficient  for  him. 

By  CouBT.  The  judgment  is  reversed,  and  the  yerdict  set 
aside,  vnth  costs.     Cause  remanded,  etc. 


Kalicxoub  FBOtfECunoM,  action  for  can  not  be  sustained  unless  there  were 
hoth  malice  and  want  of  probable  caose:  Turner  ▼.  Walker,  22  Asl  Dec.  329; 
Xeftofi  V.  BevbiM,  5  Id.  670;  Bell  v.  Graham,  0  Id.  687.  If  the  phdntiff  was 
in  het  goiltj  he  can  not  recover,  though  the  prosecution  by  the  defendant 
maliokras:  Ulmer  v.  Ldcmd,  10  Id.  48;  Plummer  v.  Gheen,  14  Id.  572. 


DUGAN   V.  YaTUEB. 

[S  Bl&ckiobd,  946.] 

A  BoKA  FiDi  Pdbghasbr  vbom  a  Fbaudulbnt  Gbamtob  obtains  a  title  which 

can  not  be  affected  by  the  fraud. 
Patjoht  nr  Full,  bbiobs  Rbokivino  Noncs  of  an  Equitt,  is  oaientiftl  to 

constitate  a  banajide  purchaser. 
Tte  JocrnKB  oy  Sjevbral  CREDrroBS  of  a  Dsoidxiit  in  a  creditor's  bill  to 

vacate  a  fraodulent  conveyance  is  proper. 

Sbbob  to  the  Dearhom  circuit  court. 

J.  StdUvan,  for  the  plaintiffs. 

0.  B.  Ihmn  and  D.  J.  CasweU,  for  the  defendants. 
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Blagkpobd,  J.  William  Burke  and  Charles  Yattier  filed  a  bill 
iu  cbancery  against  Thomas  Dugan,  Elias  Conwell,  and  others, 
in  the  Dearborn  circuit  court. 

The  bill  charges  that  James  Conn  in  hislife-tirae  was  indebted 
to  each  of  the  complainants;  that  since  Conn's  death  the  com- 
plainants have  obtained  judgments  against  his  administrator 
for  their  respective  claims;  and  that  there  is  no  personal  prop- 
erty to  satisfy  the  judgments.  It  is  also  charged  thit,  pursuant 
to  a  corrupt  agreement  between  Conn  and  Dugan,  a  conveyance 
of  all  Conn's  real  estate  was  executed  by  him  to  Dugan,  vnth- 
out  consideration,  for  the  purpose  of  defrauding  the  complain- 
ants and  others,  the  creditors  of  Conn.  It  is  further  charged 
that  Conwell  fraudulently  purchased  a  part  of  the  land  from 
Dugan,  with  notice  of  the  fraud  in  Dugan's  title.  The  objeot 
of  the  bill  is  to  obtain  a  decree  subjecting  the  land  in  question 
to  the  debts  of  Conn. 

All  the  material  charges  in  the  bill  are  denied  in  the  answers 
of  Dugan  and  Conwell. 

The  following  are  believed  to  be  the  facts:  In  1820  Conn, 
being  indebted  to  various  persons  in  a  much  greater  amount  than 
his  property  was  worth,  conveyed  all  his  real  estate  to  Dugan 
without  any  consideration  for  the  express  purpose  of  fraudulently 
securing  it,  for  his  own  use,  from  the  demands  of  his  creditors. 
At  the  date  of  this  conveyance  Conn  owed  the  debt,  now  de- 
manded by  Burke,  to  the  person  from  whom  Burke  obtained  the 
right  to  it.  After  that  time  Conn  became  indebted  to  Yattier.  In 
1825  Dugan  sold  and  conveyed  a  part  of  the  land  to  Conwell  for 
three  hundred  dollars.  Conwell,  after  having  paid  two  hundred 
dollars  of  the  purchase  money,  received  notice  of  the  fraudulent 
title  under  which  Dugan  claimed.  The  residue  of  the  purchase 
money  still  remains  unpaid.  Since  these  transactions,  Conn 
being  dead,  judgments  have  been  obtained  by  Yattier  and  by 
the  person  under  whom  Burke  claims  for  their  respective  debts 
against  Conn's  administrator. 

Upon  these  facts  the  circuit  court  decreed  in  favor  of  the 
complainants  against  Dugan  and  Conwell. 

There  can  be  no  doubt  respecting  the  borreotness  of  the 
decree  iu  this  case,  except  as  it  regards  the  title  of  Conwell. 
It  is  contended  bv  him  that  as  his  deed  was  executed,  and  two 
thirds  of  the  purchase  money  paid  before  notice  of  the  fraud, 
his  title  can  not  be  impeached.  This  is  a  case  in  which  a 
debtor  makes  a  deed  to  defraud  his  creditors,  and  the  fraudu- 
lent grantee  sells  the  land  to  a  third  person.     We  have  a  stat« 
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ate  which  expressly  declares  the  origiDal  deed  in  sach  a  case  to 
be  absolately  null  and  void,  and  it  is  a  question  which  has  ex- 
cited great  interest,  whether  such  a  fraudulent  grantee  as  Dugan 
is,  can,  consistently  with  the  provisions  of  a  statute  like  ours, 
convey  to  any  person,  under  any  circumstances,  a  valid  title  to 
the  premises.  That  he  can  not  do  so  is  decided  by  the  supreme 
court  of  Connecticut,  in  Preston  v.  Grqftd,  1  Day,  627,  note; 
and  by  the  court  of  chancery  in  New  York,  in  Roberts  v.  Anders 
son,  3  Johns.  Gh.  371.  But  a  decision  directly  to  the  contrary 
has  since  been  made  by  the  court  of  errors  in  New  York,  in 
Anderson  v.  Boberts,  18  Johns.  515  [9  Am.  Dec.  235];  and  by 
the  circnit  court  of  the  United  States  in  the  first  circuit,  in  Bean 
V.  Smiih,  2  Mason,  252. 

If  we  concurred  in  opinion  with  the  supreme  court  of  Con- 
necticut and  the  court  of  chancery  of  New  York,  that  opinion 
would  put  an  end  at  once  to  the  question  of  notice  in  the  case 
before  us.  We  should  then  consider  that  Conwell  could  have 
no  claim  to  the  premises  under  his  deed  from  Dugan,  even  if 
all  the  purchase  money  had  been  paid  by  Conwell  previously 
to  his  notice  of  the  fraud.  The  contrary  opinion,  however,  as  ex- 
pressed in  the  cases  of  Anderson  v.  Roberts  and  Bean  v.  SmUh,  to 
which  we  have  referred,  appears  to  us  to  be  the  most  reasonable, 
and  to  comport  best  with  the  spirit  of  the  common  law  and  of  the 
statute.  It  becomes  necessary  for  us  therefore  to  determine  what 
effect  the  notice,  received  by  Conwell  whilst  one  third  of  the 
purchase  money  was  unpaid,  has  upon  the  validity  of  his  title. 
The  most  that  he  can  ask  under  a  statute  which  declares  his  grant- 
or's title  absolutely  void,  is  to  be  placed  upon  the  same  footing 
with  the  purchasers  of  real  estate  for  which  some  other  person, 
at  the  time  of  the  purchase,  has  an  equitable  title. 

The  question  as  to  the  effect  of  a  notice  of  a  prior  equity  is 
not  a  new  one  in  this  court.  It  was  discussed  here  several 
years  ago,  and  an  opinion  then  expressed  that  unless  the  deed 
be  executed,  and  the  purchase  money  paid  before  notice,  the 
prior  equity  must  prevail:  OaUion  v.  McCaslin,^  November 
term,  1820.  So  also  it  was  held  by  this  court,  at  the  lasi  term, 
that  a  party  can  not  be  considered  as  an  innocent  purchaser  if 
after  the  purchase,  but  before  payment  of  the  purchase  money, 
he  receives  notice  of  the  prior  equity :  Hunter  v.  Holcro/L  The 
same  doctrine  is  laid  down  by  Mr.  Sugden.  His  language  is  as 
follows:  "  Notice  before  actual  payment  of  all  the  money,  al- 
though it  be  secured  and  the  conveyance  actually  executed,  or 

1.  13  Am.  DM).  908. 
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before  the  execution  of  the  conveyance,  notwithstandiog  that 
the  money  be  paid,  is  equivalent  to  notice  before  the  contract:" 
Sugd.  on  Vend.,  Phila.  ed.  of  1820,  p.  630. 

That  the  deed  must  be  executed  before  the  receipt  of  the  no- 
tice is  decided  in  Wigg  Y.Wtgg,  1  Atk.  382;  and  that  the  pur- 
chase money  must  be  paid  before  the  notice,  is  decided  in  Hdr^ 
rison  v.  SouUicoie,  1  Id.  528;  in  Story  v.  Lord  Windaor,  2  Id. 
630,  and  in  TourmOe  v.  Naish,  3  P.  Wms.  307.  We  have  been 
referred  by  the  counsel  of  Gonwell,  for  a  contrary  opinion,  to 
the  case  of  Youal  y.  Martin,  8  Serg.  &  B.  430.  The  preyions 
decisions,  however,  which  we  have  cited,  must  govern  the  oaae 
before  us.  It  is  our  opinion  that  the  transaction  between  the 
fraudulent  grantee  and  the  purchaser  from  him  most  be  com- 
pletely closed  by  the  payment  of  all  the  purchase  money,  and 
by  the  execution  of  the  deed  before  the  notice,  or  the  purchaser 
can  not  hold  the  property  from  the  original  grantor's  creditors, 
whom  the  original  grantor  and  grantee  have  attempted  to  de- 
fraud. 

It  is  objected  by  the  plaintiffs  in  error  that  the  complainants, 
having  distinct  demands,  should  have  brought  separate  suits. 
That  objection  is  answered  by  the  case  of  Brinkerhoff  v.  Brown^ 
6  Johns.  Gh.  139. 

Stevens,  J.,  having  been  of  counsel  in  the  cause,  was  absent. 

By  Court.     The  decree  is  affirmed  with  costs. 

Bona  Fide  PaRCHASKR  without  notice  of  a  fraad  ia  protected,  though  hit 
grantor  had  notice  of  or  was  a  party  to  the  fraud:  Rowiey  v.  Bigelaw,  23  Am. 
Dec.  507;  Durell  v.  Haley,  10  Id.  444;  Thomas  v.  Mead,  Id.  187;  Miles  ▼. 
Oden,  Id.  177;  Coleman  v.  Cocke,  18  Id.  757;  Garland  v.  Hives,  15  Id.  756; 
Somes  y.  Brewer,  13  Id.  406;  Anderson  v.  Roberts,  0  Id.  235;  ffendieks  v. 
Mount,  8  Id.  623;  Peaslee  v.  Barney,  6  Id.  743;  Osborne  t.  Moss,  6  Id.  252; 
Sands  v.  Codwise,  4  Id.  205;  Lee  v.  Abbee,  1  Id.  78. 

Patxsmt  in  Full  before  notice,  is  requisite  to  ooostitnte  a  6oiia  Jide  pur- 
chaser: JeioeU  V.  Palmer,  11  Am.  Dec.  401;  Blight  v.  Banks,  17  Id.  136; 
Jackson  v.  McCJiesney,  Id.  521;  Donaldson  v.  Bank  qfCape  Fear,  18  Id.  577; 
Nantz  V.  MePherson,  Id.  216. 

Jonv DKB  OF  Cbjeditobs  in  action  to  vacate  a  fraudulent  oonveyaaoe,  tee  Ei* 
mesUm  v.  Lyde,  10  Am.  Dec.  454;  Birely  v.  Stai^,  posL 
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[8  BuLCxroBD,  367.] 
Pboof  of  an  Affibmattve  must  be  made  by  him  who  alleges  it,  unless  tha 
presumption  of  law  is  in  favor  of  the  affirmative,  as  when  the  issue  in- 
volves a  charge  of  culpable  omission,  in  which  case  the  party  making  the 
charge  must  prove  it,  although  it  involves  a  negative. 
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as  a  defenae  to  a  note,  rests  on  the  defendant. 
Pmaud  ur  THE  Sale  of  an  Alleged  Tatsst  Bzobt  must  be  proved  by  the 

party  relying  upon  it. 

EfiBOB  to  the  Dearborn  circait  coari. 
O.  H.  Dunn,  for  the  plaintiff. 
D.  J.  Caswell,  for  the  defendant. 

MoEnnffETy  J.  I>ebt  on  a  promissoiy  note  before  a  justioe  of 
the  peace.  The  defendant  pleaded:  1.  2^  debet;  2.  Failure  of 
oonsideration  through  the  fraud  of  tbe  payee;  8.  That  the  note 
was  giyen  to  Gould,  the  payee,  in  part  consideration  of  a  sup- 
posed patent  right,  Gould  knowing  he  was  not  the  patentee  or 
assignee,  and  was  without  authorify  to  sell  the  same,  bat  falsely 
represented  himself  to  be  the  assignee,  and  thereby  induced  the 
defendant  to  purchase.  Judgment  was  rendered  by  the  justice 
of  the  peace  in  favor  of  the  plaintiff  for  debt,  interest,  and 
costs. 

On  appeal  to  the  circuit  court,  the  cause  was  submitted  to  the 
court,  and  judgment  rendered  for  the  defendant. 

A  motion  for  a  new  trial  was  overruled,  and  a  bill  of  excep- 
tions shows  that  on  the  trial  the  plaintiff  introduced  the  note  in 
evidence,  which  was  read,  and  that  the  defendant  called  upon 
the  plaintiff  to  answer  under  oath,  which  he  did,  and  stated 
"  that  he  believed  the  note  was  given  in  consideration  of  a  sale 
of  some  interest  in  a  patent  right  for  the  steam  washing 
machine,"  which  was  all  the  evidence  given  in  the  cause. 

The  case  presents  the  single  question:  Upon  which  of  the 
parties  devolved  the  onus  probandi  f 

There  are  certain  rules  of  evidence  upon  this  point,  to  some 
of  which  it  may  not  be  improper  to  advert.  Thus,  '*  that  the 
party  who  alleges  the  affirmative  of  any  proposition  shall  prove 
it:"  1  Stark.  Ev.  376;  Bull.  N.  P.  298;  Boscoe  on  Ev.  51. 
*'  That  the  affirmative  is  always  to  be  proved  by  those  whose  in- 
terest it  is  to  prove  it;  and  that  proof  of  that  fact  which  operates 
in  discharge  of  the  other  party,  lies  upon  him:"  Boss  v.  Hunter,  4 
T.  B.  87,  88.  "  That  in  every  case  the  onu8  probandi  lies  on  tbe 
person  who  wishes  to  support  his  case  by  a  particular  fact,  and 
of  which  he  is  supposed  to  be  cognizant."  ''Where  the  pre- 
sumption of  law  is  in  favor  of  the  affirmative,  as  where  the  issue 
involves  a  charge  of  culpable  omission,  it  is  incumbent  on  the 
party  making  the  charge  to  prove  it,  although  he  must  prove  a 
negative;   for  the  other  party  shall  be  presumed  innocent  until 
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proved  to  be  guilty:"  Monke  y.  Butler,  1  Boll.  83;  Manh  t. 
Home,  5  Bam.  &  Oress.  322;  Boscoe  on  Ey.  62. 

The  action  is  founded  on  a  note,  and  as  that  imports  a  con- 
sideration, its  production  was  all  the  evidence  required  on  the 
part  of  the  plaintiff,  unless,  indeed,  its  consideration  v^as  im- 
peached, and  rebutting  testimony  rendered  necessary;  from 
which  it  follows  that  unless  evidence  in  support  of  a  plea  im- 
peaching the  consideration  be  adduced,  the  plaintiff  may  rest 
his  case  upon  the  note  itself. 

The  second  and  third  pleas  are  special,  and  present,  as  a  de- 
fense to  the  action,  a  failure  of  consideration,  and  fraud  on  the 
part  of  the  payee.  Fraud  is  never  presumed,  and  proof  is  as 
necessary  to  establish  it  as  is  the  averment  of  its  existence  as  a 
defense.  The  matter  relied  upon  in  each  plea  is  cleaily  affirma- 
tive, and  to  compel  the  plaintiff  to  disprove  such  averments 
would  be  a  departure  from  those  rules  of  pleading  to  which  we 
have  adverted.  The  ground  of  the  defense  is  fraud,  and  upon 
its  establishment  the  action  is  barred.  As  fraud  is  never  pre- 
sumed, it  was  obviously  the  duty  of  the  defendant  to  prove  it. 

We  will  notice  the  proof  adduced.  The  plaintiff,  on  exami- 
nation, says:  ''  He  believes  the  note  was  given  in  consideration 
of  a  sale  of  some  interest  in  a  patent  right  for  the  steam-wash- 
ing machine;"  and  here  the  evidence  closed.  This  evidence  does 
not  support  the  second  plea.  Neither  failure  of  consideration 
nor  fraud  is  shown.  If  it  have  any  weight,  it  must  be  in  its  ap- 
plication to  the  third  plea.  The  sale  of  an  interest  in  a  patent 
right  is  not  per  se  evidence  of  fraud.  The  presumption  of 
fraud  being  inadmissible,  and  it  not  being  committed  by  the 
mere  sale  of  an  interest  in  a  patent  right,  unconnected  with 
other  acts  by  the  vendor,  if  such  acts  occurred,  their  proof 
was  necessary.  If,  however,  as  contended,  a  plea,  averring 
fraud  in  the  sale  of  a  patent  right,  throws  the  proof  of  a  patent 
having  issued,  and  the  right  to  vend  it,  on  the  plaintiff,  then 
there  would  appear  some  ground  for  the  application  of  the  evi- 
dence, noticed  to  the  third  plea;  but  this  is  not  admitted,  nor 
do  we  perceive  any  difference  between  the  sale  of  the  patent- 
right  and  that  of  any  other  property.  In  the  present  case,  if 
fraud  was  practiced  in  the  sale,  or  a  patent  sold  without  title 
by  the  vendor,  evidence  of  this  description  should  have  been 
adduced  by  the  defendant. 

Wo  therefore  think  a  new  trial  should  have  been  granted. 

By  Court.  The  judgment  is  reversed  with  costs.  Cause  re* 
manded,  etc. 
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MuiB  i\  Craig. 

[8  Blaokvobd,  298.] 

A  TvmcBASEB,  AT  Sbjsbiff's  Salk  of  land  to  which  the  debtor  had  no  titles 
can,  even  in  the  absence  of  f rand,  recover  in  equity  from  sach  debtor 
the  amount  paid  to  the  sheriff. 

XSbbob  to  the  Ripley  circuit  court. 

<7.  Tesi  and  A.  Lane,  for  the  plaintiff. 

O,  H.  Dunn,  for  the  defendant. 

Blackfobd,  J.  This  was  a  bill  in  chancery  filed  by  Muir 
against  Craig.  The  bill  charges  that  one  Jennings  had  obtained 
judgment  against  Craig  for  tbree  hundred  and  seventy-nine  dol- 
lars and  ninety-two  cents;  tbat  execution  was  taken  out  on  that 
judgment;  that  the  sheriff  levied  the  execution  on  a  certain 
^iact  of  land  supposed  to  be  the  property  of  Craig;  that  the 
complainant,  believing  the  land  to  be  Craig's,  purchased  the 
same  at  the  sheriff's  sale  for  two  hundred  and  ninety-five  dollars, 
paid  the  purchase  money,  and  received  the  sheriff's  deed.  The 
bill  further  charges  that  Craig,  both  on  and  before  the  day  of 
sale,  represented  the  land  to  be  his;  that  the  land  in  reality  be- 
longed to  the  United  States  and  not  to  Craig;  and  that  the 
sheriff's  sale  and  deed  conveyed  no  title  to  the  complainant. 
The  object  of  the  bill  is  to  compel  the  defendant,  who  is  the 
judgment  debtor,  to  refund  to  the  complainant  the  amount  of 
the  purchase  money  for  the  land  paid  by  the  latter  to  the 
sheriff. 

The  answer  denies  all  the  particulars  of  fraud  charged,  but  it 
admits  the  other  material  facts  stated  in  the  bill.  There  was  a 
supplemental  bill  filed,  but  the  cause  does  not  require  a  particu- 
lar notice  of  it.  There  are  a  number  of  depositions  in  the  record, 
but  they  leave  the  case  in  the  same  situation  substantially  in 
which  it  previously  stood  upon  the  bill  and  answer. 

The  circuit  court  dismissed  the  bill  at  the  complainant's  cost. 

The  questiou  which  is  presented  by  this  case  is,  whether  the 
purchaser  at  bheiiff's  sale  of  land  to  which  the  execution  debtor 
had  no  title,  but  which  belonged  at  the  time  to  the  United 
States,  can  recover  from  the  debtor  iu  equity  the  amount  of  the 
purchase  money  paid  to  the  sheriff,  though  no  fraud  in  re« 
lation  to  the  sale  be  imputed  to  the  debtor? 

We  find  this  question,  so  far  as  it  could  arise  in  a  case  of  the 
sale  of  a  negro,  decided  in  the  affirmative  by  the  court  of  ap- 
peals in  Kentucky,  iu  McGhee  v.  EUis,  4  Litt.  244  [14  Am.  Dec. 
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124].  Our  opinion  is  in  accordance  \vith  that  decision,  the 
principle  of  which  must,  we  conceive,  be  applicable  to  the  case 
of  the  sale  of  land.  Craig's  debt  to  Jennings,  as  to  two  handred 
and  ninety-five  dollars,  has  been  paid  by  Muir.  The  considera* 
tion  for  that  payment,  viz.,  the  land  sold  by  the  sheriff  to  Muir 
as  Oraig's  property,  has  entirely  failed.  Muir  must  be  entitled 
under  the  circumstances  of  the  case  to  recover  in  equity  from 
Craig,  who  has  received  the  benefit,  the  purchase  money  paid 
to  the  sheriff  for  the  land,  with  interest.  The  decree  of  the 
circuit  court,  in  favor  of  the  defendant,  is  erroneous  and  must 
be  reversed. 

By  CouBT.    The  decree  is  reversed,  vdth  oostB.    Oause  re- 
manded, etc. 

The  rights  and  remediet  of  pnichasen  at  sheriff ■  sale^  on  fnflnie  of  tHl 
are  diacnased  in  the  note  to  MeCfhee  v.  EUUt^  14  Am.  Deo.  ISL 


JuDAHy  Adm'b,  V.  Dyott. 

[8  BLAonroBD,  834.] 

PocAim  JOB  AN  AocouKT  OB  PATMXMT  most  precede  an  aotioa  against  an 
agent  or  factor,  by  hia  principal,  for  the  proceeda  of  goods  add  by  the 
former  on  conmuasion. 

Btatdtb  of  Limitations  does  not  Commxncb  in  favor  of  a  fsotar  ufeil  da* 
mand  for  payment  or  accoonting  ia  made  on  him. 

Ebbob  to  the  Marion  circuit  court. 

(7.  Fletcher,  for  the  plaintiff. 

8.  Merrill  and  J,  H,  ScoU,  for  the  defendant. 

BiiAOKroBD,  J.  Indebitaius  a88Ufnpsii  by  Dyott  against  Judaihy 
administrator  of  Brandon.  Two  counts:  one  for  goods  sold 
and  delivered  to  the  intestate;  the  other  for  money  had  and 
received  by  the  intestate  to  the  plaintiff's  use.  There  was  a 
third  count,  stating  a  promise  by  the  administrator  to  pay  the 
debt;  but  to  that  count  a  noUe  prosequi  was  afterwards  entered. 
Two  pleas:  the  general  issue,  and  the  statute  of  limitations. 
Issue  on  the  first  plea.  Replication  to  the  second  plea  and 
issue.  Verdict  for  the  plaintiff  below.  Motion  for  a  new  trial 
overruled,  and  judgment  on  the  verdict. 

The  proof  was  that  Brandon  had  a  certain  quantity  of  med- 
icines in  his  possession  belonging  to  Dyott,  which  the  former 
had  received  from  the  latter,  to  be  sold  on  a  commission  of 
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twenty-five  per  cent. ;  and  that  Brandon  sold  the  principal  part 
of  the  medicines,  if  not  the  whole,  before  his  death. 

This  evidence  was  not  sufficient  to  maintain  the  action. 
Brandon  was  merely  the  agent  of  Dyott  for  the  sale  of  the  med-> 
icines,  and  was  not  liable  to  his  principal  for  the  proceeds  of  the 
sale,  without  a  special  demand  previously  made;  nor  is  his  admin- 
istrator liable,  without  a  previous  demand  on  himself  or  his  in- 
testate. When  goods  are  received  to  be  sold  on  commission,  the 
law  implies  a  contract,  if  no  other  be  expressed,  that  the  agent 
shall  not  be  liable  for  any  amount  received  for  the  sale,  until  a 
demand  of  payment  has  been  made.  It  is  true,  positive  evi- 
dence of  the  demand  is  not  always  required.  The  circum- 
stances proved  may  sometimes  be  such  as  will  authorize  a  jury 
to  presume  a  demand.  But  in  the  case  before  us  there  was  no 
kind  of  evidence  that  a  demand,  either  on  the  intestate  or  on 
Ids  administrator,  had  been  made  before  the  commencement  of 
the  suit;  nor  were  there  any  circumstances  proved,  from  which 
any  such  demand  could  be  presumed.  The  action,  therefore, 
was  not  sustained  by  the  evidence:  Topham  v.  Braddich,  1 
Taunt.  672;  Armdrtmg  v.  Smith,  May  term,  1833. 

The  statute  of  limitations  was  pleaded  in  this  cause;  but  the 
record  presents  us  with  no  question  relative  to  that  plea,  which 
it  is  necessary  to  decide.  It  may  not  be  improper,  however, 
to  observe  that  as  the  cause  of  action  does  not  accrue,  in  cases 
like  the  present,  until  a  demand,  the  statute  of  limitations  can 
not  be  said  to  commence  running  until  after  the  demand:  Top- 
ham  V.  Braddick,  1  Taunt.  572. 

Whether  in  these  cases  against  a  commission  merchant,  the 
contract  should  not  be  specially  declared  on,  or  whether  the 
evidence  rendering  him  liable  may  be  introduced  under  a  gen- 
eral count,  is  a  question  which  we  are  not  called  on  now  to 
decide.  We  conceive  that,  let  the  point  as  to  pleading  be  what 
it  may,  the  question  as  to  evidence  is  very  clear.  The  plaintiff 
having  failed  to  prove  a  demand  of  the  money  sued  for,  was 
not  entitled  to  the  verdict  he  obtained;  and  the  new  trial 
applied  for  by  the  defendant  ought  to  have  been  granted. 

By  CouBT.  The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.     Cause  remanded,  etc. 
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Hanly  and  Shbdsye  t;.  Blaokfobd. 

[1  DAXAt  1>] 

firaomo  Enfoboeiceiit  of  a  Contract  in  Writino  for  the  aale  of  ]aad» 

which  contaiiiB  no  description  or  reference  identifying  the  land,  can  doI 

be  decreed  consistently  with  the  statate  of  frauds. 
Purchaser  of  Land  whose  Deed  Rbcitbs  that  the  land  was  sold  as  the 

property  of  the  obligee  in  a  bond,  is  estopped  by  sach  recital  to  deny  the 

title  of  such  obligee. 
Land  Described  in  a  Deed  as  Ten  Acres,  **  adjoining  him  (the  vendee) 

on  the  north,"  is  properly  laid  off,  by  extending  it  as  far  upon  the  norths 

em  boundary  as  the  vendor's  land  extends. 
Depositions  Taken  upon  Notice  to  Some,  but  not  all  the  adverse  parties, 

may  be  used  against  those  who  had  notice. 
Failure  to  Answer  Admits  the  allegation  of  a  bill,  without  any  proof 

thereof. 
Decree  will  not  be  Reversed  for  the  improper  admission  of  a  deposition, 

if  there  is  other  proof  to  support  it. 
Neither  the  Remote  Grantor,  from  whose  vendee  the  contending  partiee 

both  derive  title,  nor  his  heirs,  are  necessary  parties  to  a  suit  betweeo 

such  contending  parties  affecting  the  title  to  the  land. 

Bill  in  chancery.  Appeal  from  the  circuit  court  of  Jessa* 
mine  county.   The  facts  are  stated  in  the  opinion. 

HewiU^  for.the  appellants. 

Owsley^  for  the  appellee. 

By  Court,  Robertson,  0.  J.  In  the  year  1800,  Benjamin 
Blackford  bought  from  William  Conner  ten  acres  of  land,  de- 
scribed in  the  bond  of  that  date  for  a  title,  "  as  adjoining  him 
(Blackford)  on  the  north,"  without  any  other  designation  of 
boundary  or  locality.     But  ten  acres  were  "laid  off  "to  him. 
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bounded  on  the  north  by  the  land  on  which  he  lived,  and  on 
the  west  by  the  road  from  Nicholasville  to  Lexington;  and  of 
the  whole  of  which  he  retained  poeeession  and  exclusive  use 
from  1800  to  some  time  in  1828,  when  Jobn  H.  Hanly  inclosed 
a  part  of  it,  which  he  claims  under  a  deed  from  William  Shrieve 
to  him,  for  twenty-eight  acres  and  three  quarters,  which  had 
been  conveyed  to  Shrieve,  in  ^1814,  by  Fisher  Bice,  William 
Conner,  and  the  sheriff  of  Jessamine,  in  consequence  of  a  sale 
TxndieT  fieri  facias  against  Bice  and  Conner,  which  had  been 
levied  on  the  land  as  the  property  of  Conner. 

Blackford,  having  paid  for  the  ten  acres  which  he  bought 
from  Conner,  filed  a  bill  in  chancery  against  Hanly,  Shrieve, 
Conner,  and  Jefferson  Bice,  from  whom,  as  devisee  of  Fisher 
Bice,  he  had  obtained  a  conveyance,  in  1821,  praying,  among 
other  things,  that  Hanly  should  be  compelled  to  relinquish  to 
him  all  his  claims  or  title  to  the  ten  acres  or  any  portion  thereof, 
and  alleging  that  Fisher  Bice  had,  in  1794,  sold  and  covenanted 
to  convey  to  William  Conner  one  hundred  acres  of  land,  in- 
cluding the  said  ten  acres;  that  Conner  had  paid  for  the  hun- 
dred acres,  and  had  resided  thereon  from  1794  until  since  the 
sheriff's  sale  in  1814;  that  the  said  ten  acres  were  publicly  and 
\  explicitly  excepted  in  the  sale  by  the  sheriff,  and  it  was  clearly 

understood  that  the  sale  of  the  twenty-eight  acres  and  three 
quarters  was  not  to  interfere  with  the  ten  acres,  or  disturb  bis 
(Blackford's)  right  thereto;  that  Shrieve,  when  he  had  pur- 
chased the  twenty-eight  acres  and  three  quarters,  had  full 
notice  of  all  the  foregoing  facts,  and  that  Hanly  had  the  like 
notice  when  he  purchased  from  Shrieve,  and  never  put  up  any 
claim  to  any  part  of  the  ten  acres  until  1828. 

Hanly's  answer  does  not  deny  the  alleged  notice;  but 
Shrieve's  answer  denies  that  he  had  notice  as  charged.  The 
truth  of  the  allegations  as  to  the  manner  of  selling  the  twenty- 
eight  acres  and  three  quarters,  and  as  to  Shrieve's  notice 
thereof,  and  of  Blackford's  claim  and  possession,  is,  however, 
sufficiently  established  by  the  depositions  read  on  the  hearing 
of  the  cause.  The  circuit  court  decreed  that  Hanly  should  con- 
vey to  Blackford,  by  deed  of  *'  quitclaim,"  all  title  to  any  pari 
of  the  ten  acres  as  claimed  by  the  latter.  To  reverse  that  de- 
cree, Hanly  and  Shrieve  have  prosecuted  this  appeal. 

The  chief  objection  whicli  has  been  made  to  the  merits  of  the 
decree  is,  that  it  is  in  defiance  of  the  statute  against  frauds  and 
perjuries,  because,  as  the  covenant  from  Bice  to  Conner  does 
not  designate  the  hundred  acres  which   were  to  have  been 
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couYBjed,  and  as  the  bond  from  Conner  to  Blackford  does  not 
designate  the  precise  position  of  the  ten  acres,  the  true  locality 
can  not  be  given  to  either  tract  without  resorting  to  a  species  of 
testimony  interdicted  by  the  statute.  This  objection  is,  on  a 
superficial  view,  specious  and  imposing;  but  it  will  not  stand 
the  test  of  a  more  thorough  scrutiny. 

The  bond  from  Bice  to  Conner  contains  no  description  or  ref- 
erence which  could  furnish  a  clue  for  identifying  the  land  of 
which  it  acknowledges  the  sale;  and  it  may  therefore  be  con- 
ceded that,  as  between  Bice  and  Conner,  or  as  between  any 
person  holding  as  a  bona  Jide  purchaser  from  Bice,  and  any 
other  person  claiming  under  Conner,  a  specific  execution  of  the 
contract  between  Bice  and  Conner  could  not  be  decreed  consist- 
ently with  the  statute.  But  Hanly  does  not  stand  in  the  atti- 
tude of  a  bona  fide  purchaser  from  Bice.  The  recital  in  the 
deed  from  Bice,  Conner,  and  the  sheriff,  shows  that  the  land 
was  sold  as  the  property  of  Conner.  This  is  surely  a  sufficient 
recognition  in  writing  of  the  title  of  Conner,  and  must  operate 
as  an  estoppel  against  Bice  and  Shrieve,  and  Hanly  as  pur- 
chaser from  Shrieve. 

It  is  not  material  whether  Conner  acquired  his  right  to  the 
land  from  the  vague  bond  alone,  which  has  been  exhibited,  or 
from  some  other  source,  or  in  some  other  mode.  The  deed  to 
Shrieve  operates  as  plenary  and  conclusive  proof  against  Bice, 
Shrieve,  and  Hanly,  that  Conner,  and  not  Bice,  was  the  true 
owner  of  the  land,  in  equity  at  least,  and  that  Shrieve  acquired 
his  title — equitable,  if  not  legal — ^from  Conner  alone;  and  con- 
eequently  both  he  and  Hanly  are  estopped  to  deny  Conner's 
title  at  the  date  of  the  sheriff's  sale.  As,  therefore,  both  Shrieve 
and  Hanly  had  notice  of  Blackford's  contract,  and  as  his  ten 
acres  were  excepted  from  the  sale,  the  statute  against  frauds 
and  peijuiies  can  not  be  applied  in  their  behalf,  unless  the  bond 
to  Blackford  is  insufficient. 

Blackford's  tract  of  land  lies  on  both  sides  of  the  road 
leading  to  Lexington,  and  the  ten  acres  which  he  bought  from 
Conner  (and  as  always  claimed  by  him,  and  as  decreed),  lie 
altogether  on  the  east  of  the  road,  and  adjoin  his  original  tract 
on  the  north,  in  its  whole  extent  from  the  road  eastwardly. 
The  appellants  insist  that,  according  to  tbe  bond,  the  ten  acres 
should  be  so  laid  off  as  to  adjoin  Blackford's  tract  on  the  north, 
to  the  whole  extent  of  his  northern  boundary,  on  both  sides  of 
the  road,  and  that,  by  thus  placing  his  ten  acres,  there  will  be 
no  interference  with  Hanly.  But  an  important  fact,  decisive  on 
this  point,  seems  to  have  been  overlooked  by  the  appellants:  it 
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18,  tliat  the  "whole  of  Conner's  land  lay  on  the  east  of  the  road, 
and  consequently  "  ten  acres  adjoining  Blackford  on  the  north  " 
mast  necessarily  lie  altogether  on  the  east  of  the  road,  and 
should,  as  decreed,  be  bounded  on  the  north  by  the  dividing 
lin«  between  Conner  and  Blackford  as  far  as  their  tracts  were 
thus  coterminous;  and  it  thus  appears,  not  only  that  the  ten 
acres  were  sufficiently  described  in  the  bond,  but  that  they 
have  been  properly  bounded  by  the  decree  of  the  circuit  court. 

The  appellants  also  insist  that  some  depositions,  to  which 
they  objected,  were  improperly  permitted  to  be  read  on  the 
hearing,  and  that  all  the  proper  parties  were  not  made.  But 
neither  of  these  objections  can  have  any  effect  on  the  decree. 
The  only  objection  to  the  depositions  (except  that  of  Jameson) 
was  that  the  notice  was  served  on  the  appellants  only.  The  cir- 
cuit court  decided  that  the  depositions  thus  taken  were  evidence 
against  the  appellants  only,  and  to  that  extent  they  certainly 
were  admissible.  No  proof  was  necessary  against  Conner,  be- 
cause, by  failing  to  answer,  he  admitted  the  allegations  of  the 
bill.  Nor  was  ttny  proof  against  J.  Bice  necessary,  not  only  for 
the  same  reason,  but  also  because  the  deed  of  1814  was  conclu- 
sive on  his  father,  and  on  all  persons  claiming  under  him.  As 
the  proof  of  the  bond  from  Bice  to  Conner  was  rendered  imma- 
terial by  the  estoppel  in  the  deed  of  1814,  and  the  sheriff's  sale, 
and  the  notice  to  Shiieve  and  Hanly,  the  decree,  authorized  as 
it  was  by  the  facts,  independently  of  any  proof  of  that  bond, 
should  not  be  reversed,  even  if  the  circuit  court  erroneously 
permitted  Jameson's  deposition  to  be  read  to  prove  the  genu- 
ineness of  the  bond. 

And  it  also  appears  from  the  foregoing  view  that  there  is  no 
defect  of  parties.  Fisher  Bice  would  not,  had  he  been  living, 
have  been  a  necessary  party,  because  he  had  acknowledged,  by 
the  deed  of  1814,  that  Conner  owned  the  land,  and  consequently 
the  heirs  of  Fisher  Bice  could  not  have  been  necessary  parties 
in  any  view  of  the  case,  as  presented  by  the  record. 

Wherefore,  it  seems  to  this  court,  that  the  decree  of  the  circuit 
court  is  right,  and  should  be  affirmed. 

Srscino  PxaroBMANCS  ov  Contracts. — This  sabject  is  considered  at 
length  in  Seffmour  ▼.  Deianq/,  15  Am.  Dec.  207,  note  303.  See,  as  to  the 
specifio  enforoement  of  Tolantary  agreements,  Anderson  ▼.  Oreen,  23  Id.  423, 
note. 

BidTALB  nr  DsEDB,  When  Tmnr  Operate  as  Esxofpels.— This  sabject  is 
eonsidered  in  the  note  to  Orqf  v.  CasUeman,  16  Id.  754. 

Hones  BT  Recttais  in  Title  Papers.— Xodye  v.  Smonton,  23  Id.  48^ 
note. 
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Wilsons  v.  Bibb. 

[1  Daxa.  7.] 

Plba  ov  Libkrum  Tekementum  asserts  title  to  the  locus  in  quo  in  defendaati. 

In  Trespass  q.  c.  f.  under  such  a  Plea,  and  issue  thereon,  evidence  of 
paramount  title  in  either  party  is  admissible. 

Records,  Papers,  etc.,  Bearing  upon  the  QoEsnoN  of  Possession  are  admis- 
sible under  a  plea  of  liberum  tenemerUum, 

Action  of  Trespass  q.  c.  p.,  is  Founded  upon  the  actual  possession  of  the 
plaintiff;  but  if  defendants  have  title,  the  damage  done  to  the  close  is  no 
injury  to  the  possessor,  whd  has  no  right. 

Possession  alone  is  Sufficient  to  maintain  the  action  against  all  the  world, 
except  the  rightful  owner. 

Judgment  will  not  be  Reversed  because  relevant  testimony  has  been  ad- 
mitted at  an  improper  time. 

Possession  in  the  Plaintiff  at  the  Time  of  the  Injury,  or  when  the  actioo 
b  brought,  is  necessary  to  enable  him  to  maintain  trespass  g.  c  /. 

Defendant  being  in  Possession,  although  tortiously,  will  prevent  a  recov- 
ery in  such  an  action. 

Tbbspass.  Appeal  from  the  circuit  court  of  Harrison  county. 
The  opinion  states  the  facts. 

Wicldiffe  and  Wooley,  for  the  appellants. 

John  Trimble,  for  the  appellee. 

By  Court,  Underwood,  J.  Bihb  instituted  an  action  of  tres- 
pass qxiare  clausum  /regit  against  the  Wilsons.  They  pleaded 
not  guilty,  and  liberum  tenementum.  In  the  progress  of  the 
trial,  Bibb  offered  in  evidence  a  patent  to  Samuel  Meredith  of 
elder  date  than  that  under  which  the  appellants  claim,  cover- 
ing the  locu8  in  quo;  the  transcript  of  the  record  of  an  action  of 
•ejectment  in  the  federal  court  for  the  Kentucky  district.  Mere- 
diJh's  Lessee  y.  Picket  and  others;  a  copy  of  the  decree  of  the 
general  court,  in  favor  of  Bibb  against  certain  persona  as  heirs 
of  said  Meredith,  for  two  thirds  of  the  land  granted  to  him; 
and  a  plat  of  survey  with  field-notes  and  other  papers,  showing 
a  division  of  Meredith's  thousand  acres  between  his  heirs  and 
Bibb. 

Whether  these  papers,  or  any  of  them,  were  admissible,  is 
made  a  question  for  our  decision. 

After  the  evidence  was  concluded,  the  court,  at  the  iDstance 
of  the  plaintiff,  instructed  the  jury,  "  that  if  they  believed  the 
plaintiff  had  possession  of  the  premises  in  the  declaration  men- 
tioned, at  the  time  the  trespass  was  committed,  either  by  him- 
self or  his  agent,  such  possession  is  sufficient  to  maintain  the 
action  against  the  defendants,  unless  the  defendants  had  the 
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legal  title  to  said  premises."  The  defendants  excepted  to  this 
instmction.  After  the  argument  was  concluded,  the  defend- 
ants asked  the  court  to  instruct  the  jury,  **  that  if  they  belieyed, 
from  the  evidence  in  the  cause,  that  the  defendants,  at  the  time 
the  supposed  trespass  was  committed,  and  at  the  commence- 
ment of  this  suit,  were  in  the  actual  possession  of  the  premises 
upon  which  the  trespass  was  alleged  to  have  been  committed, 
whether  that  possession  was  rightful  or  tortious,  the  plaintiff 
can  not  recover  in  this  action."  The  court  gave  the  instruction 
thus  asked,  with  this  qualification:  "Provided  that  the  juiy 
also  believed  from  the  evidence  that  the  plaintiff  acquiesced  ill 
the  possession  of  the  defendants."  The  defendants  excepted 
to  the  qualification.  Whether  the  court  decided  correctly  or 
not,  in  giving  the  above  instructions,  are  questions  for  con- 
sideration. 

The  plea  of  liberum  tenemerUum  affirmed  that  the  defendants 
had  title  to  the  locus  in  quo.  Issue  was  taken  on  the  plea  by 
denying  the  title  thus  affirmed.  The  exhibition  of  Meredith's 
patent  was  unnecessary  until  after  the  defendants  had  at- 
tempted to  show  title  in  themselves;  but  after  that  had  been 
done  by  reading  the  patent  to  Waller  Cook  and  Montjoy,  and 
the  conveyances  down  to  the  ancestor  of  the  defendants,  it  was 
clearly  proper  then  to  have  admitted  Meredith's  patent  to 
show  a  title  paramount  to  that  under  which  the  defendants 
claimed.  The  action  of  trespass  quare  clausum/regiiis  founded 
upon  the  actual  possession  of  the  plaintiff,  but  if  the  defend- 
ants have  title,  the  damage  done  to  the  close  is  no  injury  to  the 
possessor,  who  has  no  right.  The  possession  alone  is  sufficient 
to  maintain  the  action  against  all  the  world,  the  rightful  owner 
excepted.  If  Bibb  was  possessed,  he  might  bring  his  action 
founded  on  the  possession.  If  the  defendants  under  tbe  plea 
of  liberum  tenemerUum  attempted  to  show  title  in  themselves, 
such  attempt  might  be  legally  frustrated  by  showing  the  para- 
mount title  of  Meredith.  We  do  not  perceive  any  error  in  ad- 
mitting Meredith's  patent  as  evidence,  unless  it  be  that  it  was 
offered  at  a  time  when  it  need  not  have  been.  But  for  such  a 
cause  we  would  not  reverse,  when  the  subsequent  proceedings 
showed  its  relevancy. 

As  it  respects  the  record  of  the  action  of  ejectment  in  the 
federal  court,  the  proceedings  in  the  general  court,  and  the 
plat  and  papers  relative  to  the  division  between  Bibb  and  the 
heirs  of  Meredith,  their  admissibility  is  more  doubtful,  but  we 
have  come  to  the  conclusion  that  tbey  were  admissible,  because 
they  had  a  bearing  upon  the  question  of  possession. 
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The  recoyery  in  the  action  of  ejectment  took  place  in  1806. 
Picket,  the  vendor  of  the  ancestor  of  the  defendants,  was  a  de- 
fendant in  the  ejectment  suit.  The  declaration  and  notice  were 
served  on  him  in  1804.  He  conveyed  to  the  aDcestor  of  the  de- 
fendants in  1807;  and  the  proof  is  that  their  ancestor  took  pos- 
session about  that  time.  The  term  of  the  demise  laid  in  the 
declaration  is  fifty  years.  Now,  for  aught  that  appears  to  us, 
the  judgment  in  ejectment  may  yet  be  enforced,  so  as  to  remove 
those  claiming  under  Picket.  If  James  Wilson,  ancestor  of  the 
defendants,  chose  (by  way  of  compromise,  as  the  proof  con- 
duces to  prove  he  did)  to  surrender  the  possession  of  the  forty- 
*  one  acres  of  land  to  Bibb,  in  1824,  before  he  had  been  twenty 
years  in  possession  under  his  deed,  and  when  there  was  judg- 
ment of  eviction  against  his  vendor,  it  amounts  to  a  breach  of 
that  continuity  of  possession  upon  which  the  defendants  rely 
for  protection  under  the  junior  grant.  And  this  leaves  the 
elder  grant  of  Meredith  to  have  its  full  effect  in  falsifying  their 
plea. 

There  is  no  proof  that  the  persons  against  whom  Bibb  ob- 
tained his  decree  in  the  general  court  were  the  heirs  of  Samuel 
Meredith,  the  patentee.  The  whole  record  is  not  transcribed. 
We  can  not  say  whether  the  allegations  of  the  bill  are  sufficient 
to  show  that  the  case  was  proper  for  the  jurisdiction  of  the  gen- 
eral court.  The  decree,  therefore,  does  not  in  the  least  tend  to 
show  any  title  in  Bibb.  But  taking  the  decree  which  was  ren- 
dered in  August,  1823,  in  connection  with  the  partition  made 
in  June,  1824,  by  McCarty,  the  surveyor,  and  Montjoy  and  Fu- 
gate,  the  commissioners,  between  Bibb  and  those  called  the 
heirs  of  Meredith,  and  of  all  which,  from  the  testimony,  the  an- 
cestor of  the  defendants  was  apprised,  we  think  the  decree  and 
plat  legitimate  evidence  to  show  the  extent  of  Bibb's  posses- 
sion, and  the  ground  on  which  he  intended  to  take  possession; 
and  for  this  purpose  alone  we  admit  them  under  the  present 
aspect  of  the  record. 

We  perceive  no  objection  to  the  instruction  given  on  the  ap- 
plication of  Bibb.  The  qualification  or  proviso  added  by  the 
court  to  the  instruction  asked  by  the  defendant,  after  the  con- 
clusion of  the  argument,  is  erroneous;  and  for  that  cause  the 
judgment  must  be  reversed. 

If  the  plaintiff  neither  had  possession  at  the  time  the  injury 
was  done  to  the  freehold,  nor  at  the  time  suit  was  brought,  he 
could  not  recover.  Whether  an  intermediate  possession  would, 
in  any  case,  sustain  the  action  for  a  previous  trespass,  need  not 
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be  decided;  for  the  evidence  shows  no  such  possession  in  the 
present  case,  and  the  instruction,  as  given,  applied  to  the  evi- 
dence. The  proviso  added  by  the  court  would  allow  the  plaintiff 
to  recover,  although  the  possession  in  fact  was  with  the  defend- 
ants continually.  Such  is  not  the  law.  If  the  defendants  or 
their  ancestors  had  regained  the  possession  in  fact,  and  were 
actually  in  possession  at  the  time  the  supposed  trespass  was 
committed,  and  so  continued  up  to  the  institution  of  the  suit, 
the  action  of  trespass  quare  clay^sum  /regit  could  not  be  main- 
tained against  them. 

Whether  Bibb  did  or  did  not  acquiesce  in  the  possession  of 
the  defendants,  can  not  operate  so  as  to  subject  them  to  the 
action.  It  is  laid  down  that  '*  the  disseisee  of  land  may  main- 
tain an  action  of  trespass  quare  clausum  /regit,  for  an  injury 
done  to  the  land  before  he  was  disseised."  It  is  also  said  "  not 
to  be  necessary  that  the  person  who  brings  the  action  of  tres- 
pass quare  clavsum  /regit  for  an  injury  to  the  land,  should  be 
in  the  actual  possession  thereof  at  the  time  of  bringing  the 
action :"  See  Bac.  Abr. ,  tit.  Trespass,  letter  E. 

We  know  of  no  case  where  a  person  out  of  possession  at  the 
time  of  the  trespass  committed  has  sustained  the  action  of  tres- 
pass quare  clausum  /regit,  when  he  never  regained  the  posses- 
'  sion  after  the  trespass.     Whether  by  regaining  the  possession 

he  would  be  entitled  to  his  action  is  not  now  the  question. 
The  proviso  has  made  the  law  depend  upon  Bibb's  acquiescence 
in  the  possession  of  the  defendants,  and  we  know  of  no  princi- 
ple to  support  the  position. 

Wherefore,  the  judgment  is  reversed,  with  costs. 

Trespass. — As  to  the  title  necessary  to  maintain,  see  Hostler  v.  SkuU,  1 
Am.  Dec.  687;  Putnam  v  IFr/fey,  6  Id.  346;  Carson  v.  Noblet,  6  Id.  654. 
Person  must  be  in  possession  to  maintain:  Foster  v.  Fletcher,  18  Id.  208^ 
Possession  of  part  of  a  tract  of  land  is  not  sufficient  to  maintain  trespass  for 
cutting  timber  on  another  part:  Buck  v.  Aikin,  19  Id.  635.  In  the  case  of 
Orser  v.  Storms,  i8  Id.  546,  the  possession  necessary  to  maintain  trespass  in 
of  chattels  is  discussed  at  length. 


AiiLm,  Ex'b  of  William  Shadburne,  v.  Thomas 
Shadburne's  Ex'r  and  Heirs. 

[1  Daxa,  C8.] 

AcriOH  MAT  BE  MAINTAINED  AGAINST  On£  Obligor,  uxK)n  a  joint  boud  of 
himself  and  another;  and  such  bond  is  sufficiently  described  in  the  dec- 
laration, either  as  the  bond  of  the  defendant  alone,  or  «»  tK<*  (H>nd  of 
both. 
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That  the  Obliqob  avd  Obijoeb  are  the  same  penon,  is  not  a  legal  deduc- 
tion from  the  identity  of  the  names. 

Acts  of  an  Oblioejs  which  Suspend  his  Cause  of  Action  against  a  joint 
obligor,  generally  release  the  cause  of  action  as  to  such  obligor;  as  wh«ra 
he  marries  the  obligor,  or  where  he  appoints  sach  obligor  his  execator. 

Release  of  one  Joint  Debtor,  is  a  release  of  all. 

Joint  Bond  Executed  bt  Two  Persons,  and  made  payable  to  one  of  ancli 
persons,  is  void  as  to  the  latter,  and  is  in  effect  the  sole  obligation  of  the 
other,  against  whom  the  obligee,  although  named  in  the  bond  as  a  co- 
obligor,  may  maintain  an  action  at  law  to  reoover  the  amount  thereoL 

Each  Obligor  in  a  Joint  Obligation  is  bound  t»  soUdo  for  the  whole  un* 
dertaking. 

Two  Persons,  who  Jointly  Own  a  Debt,  and  execute  a  bond  for  its  pay* 
ment,  payable  to  one  of  such  persons,  he  who  is  alone  liable  at  law  upon 
such  bond,  will  be  reUeved  in  equity,  against  the  payment  of  more  than 
his  share  of  the  debt,  to  the  obligee,  who  is  his  co-obligor. 

Same  Person  can  not  be  both  Obligor  and  Obligee  in  the  same  vndsr- 
taldng,  nor  both  plaintiff  and  defendant  in  the  same  aetjon. 

Debt.  Appeal  from  ciroait  oonrt  of  Nelson  ooimtj.  The 
facts  are  stated  in  the  opinion. 

Monroe ,  for  the  plaintiff. 

Crittenden,  contra. 

BoBEETSON,  0.  J.  The  appellee,  James  Allin,  as  surviving 
executor  of  William  Shadbume,  deceased,  sued  the  appellants, 
as  the  executor  and  heirs  of  Thomas  Shadburne,  deceased,  in 
debt,  upon  a  bond  executed  to  the  said  Allin  and  another  as 
executors  of  William  Shadbume,  by  Thomas  Shadbume  and 
James  Allin.  The  declaration  contains  two  counts:  the  first 
describes  the  bond  as  an  obligation  by  Thomas  Shadbume  only ; 
the  second  describes  it  as  an  obligation  signed  by  Thomas  Shad- 
bume and  James  Allin.  The  bond,  as  exhibited  ux)on  oyer, 
purports  to  have  been  signed  by  both  Thomas  Shadbume  and 
James  Allin. 

The  appellees  demurred  to  the  declaration  and  filed  a  plea  in 
bar  averring  that  James  Allin,  the  obligor,  and  James  Allin,  the 
obligee,  were  but  one  and  the  same  person.  The  circuit  court 
overruled  the  demurrer  to  the  declaration;  and  having  also 
overruled  a  demurrer  to  the  plea,  rendered  judgment  against  the 
appellant;  to  reverse  which  this  appeal  is  prosecuted. 

We  can  not  perceive  any  ground  for  demurring  to  the  declar- 
ation, unless  the  appellants  (erroneously)  supposed  that  the  first 
count  was  defective,  because  it  described  a  bond  with  two  sig- 
natures as  the  obligation  of  only  one  person;  and  that  the 
second  count  was  not  good,  because  it  averred  that  "  James 
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Allin  *'  was  one  of  the  obligors.  But  neither  of  these  objections 
can  have  any  influence.  There  is  no  necessary  discrepancy  be- 
tween the  bond  as  declared  on  and  as  exhibited;  the  simple 
fact  that  the  name  of  James  Allin  appeared  to  be  subscribed 
does  not  show  that  he  is  an  obligor,  and  can  not  be  available  on 
demurrer.  Nor  is  it  a  legal  deduction » from  the  identity  of 
names  in  the  second  count,  that  '*  James  Allin,"  the  obligor,  is 
"  James  Allin/'  the  obligee.  Wherefore,  as  the  declaration  ap- 
pears in  all  respects  to  be  substantially  good,  the  demurrer  to 
it  was  properly  oyerruled. 

The  plea  can  not  be  aided  by  the  familiar  doctrine  as  to 
**  confusion  of  parties,"  because  the  same  person  was  not  both 
plaintiff  and  defendant  Nor  can  it  be  sustained  on  the  ground 
of  a  release  of  the  cause  of  action,  by  operation  of  law.  When 
a  legal  cause  of  action  once  subsisting  has  been  suspended  by 
the  voluntary  act  of  the  party  who  was  entitled  to  it,  it  is,  in 
moBt  cases,  considered  as  released  by  law.  Thus,  if  the  obligee 
marry  the  obligor,  and  thereby  suspend  the  cause  of  action,  the 
law  deems  the  marriage  a  release  of  the  legal  obligation.  So  if 
a  creditor  make  one  of  several  joint  debtors,  or  joint  and  several 
debtors,  his  executor,  and  the  executor  qualify  as  such,  the  whole 
legal  obligation  is  thereby  extinguished;  for,  as  an  executor  can 
not  sue  himself,  the  creditor  by  appointing  one  of  his  debtors 
his  executor  voluntarily  suspends,  and  thereby,  in  contemplation 
of  law,  releases  the  cause  of  action  as  to  such  debtor,  and  a  re- 
lease to  one  operates  as  a  release  to  all. 

Consequently,  if  the  bond  in  this  case  had  been  given  to  the 
testator  (William  Shadburne),  the  subsequent  appointment  of 
one  of  the  obligors  to  be  his  executor  would,  by  operation  of 
law,  have  released  both  of  the  obligors  from  their  prior  legal 
liability.  But  James  Allin  could  not  make  a  contract  with 
himself.  The  aggregcUio  mentium,  indispensable  to  the  making 
of  a  contract,  forbids  the  idea  of  an  agreement  between  James 
Allin  in  his  individual,  and  the  same  James  Allin  in  his  fiducial 
character.  As  to  him,  therefore,  there  never  was  any  legal 
cause  of  action,  because  there  never  was  any  contract  imposing 
on  him  any  legal  liability.  And  consequently,  as  to  him,  there 
was  nothing  to  release;  and  surely  the  fact  that  he  was  never 
bound,  could  not  have  operated  as  a  release  of  the  obligation 
of  Thomas  Shadburne. 

If,  therefore,  the  plea  can  be  sustained,  it  must  be  only  be- 
cause the  entire  contract  was  a  nullity,  in  consequence  of  its 
inTalidity  as  to  Allin  as  a  co-obligor.     But  can  such  a  position 
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be  maintained  bj  either  authority,  principle,  or  analogy?  We 
think  not.  We  have  seen  no  direct  authority  upon  the  point » 
unless  it  can  be  found  in  Debard  et  cd.  v.  Crow,  7  J.  J. 
Mar.  7  [22  Am..  113].  In  that  case  this  court  expressed  the 
opinion  that  the  legal  liability  of  a  principal  obligor,  in  a  joint 
nnd  several  obligation,  was  not  a£fected  by  the  fact  that  his 
surety  was  one  of  the  obligees;  but  that,  in  such  a  case,  the  ob- 
ligation was  of  the  principal  only.  There  would  be  no  differ- 
ence between  that  case  and  this,  if  the  bond  in  the  latter  had 
been  joint  and  several,  instead  of  being,  as  it  is,  joint;  and  if, 
also,  it  had  shown  on  its  face  that  Allin  was  only  a  surety.  But 
these  discrepancies  in  the  characters  of  the  two  cases  are  not  so 
essential  as  to  subject  them  to  the  operation  of  different 
principles.  The  same  principle  must,  in  our  opinion,  govem 
both  cases. 

If  a  principal  obligor  in  a  joint  and  several  obligation  could  not 
.bar  an  action  against  himself  alone,  by  pleading  that  another  per- 
son, who  subscribed  the  bond  as  his  surety,  was  obligee,  and 
therefore  not  bound  as  a  co-obligor,  why  should  a  principal  in 
joint  bond  bar  a  suit  against  himself  alone  by  a  similar  plea  ?  In 
each  case  the  bond  would,  according  to  its  legal  effect,  be  the 
obligation  of  the  defendant  only;  and  that  is  the  reason  why 
he  could  not  avoid  it  by  pleading  that  another  person  who 
signed  it  as  his  surety  was  not  bound  in  law.  The  reason  why 
the  surety  is  not  bound  is  not  material  to  his  principal,  to  whom 
the  same  reason  does  not  apply.  Infancy,  coverture,  duress, 
or  the  fact  that  the  obligee  and  surety  are  identical,  and  there- 
fore can  not  make  a  contract,  would  each  be  legal  cause  for  exon- 
erating the  surety;  but  they  are  all  personal,  and  no  one  of 
them  would  affect  the  principal  obligor,  to  whom  none  of  them 
applied. 

In  a  joint  obligation,  as  well  as  in  a  joint  and  several  obliga- 
tion, each  obligor  who  is  bound  at  all  is  legally  liable  in  solido 
for  the  whole  undertaking.  A  party  to  a  contract  who  was 
free  from  personal  disability  and  fraud,  and  who  for  a  binding 
consideration  freely  agreed  to  be  bound,  should  not  be  ex- 
onerated merely  because  another  person,  who  had  no  legal 
capacity  to  bind  himself,  had  in  form  been  associated  with  him 
as  an  apparent  co-obligor.  Allin  could  not  make  a  contract 
with  himself,  only  because  he  and  himself  are  not  two  persons; 
his  incapacity  was  personal,  and  did  not  apply  to  Shadburne. 
Allin,  on  one  sido,  and  himself  and  Shadburne  on  the  other, 
were  in  fact  and  in  law,  only  Shadburne  as  one  party,  and  Allin 
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as  the  other  party  to  the  contract.  Two  minds  only  were  en« 
gaged,  and  only  those  two  consented.  Why  is  not  the  contract 
legal  and  binding?  And  why  is  not  the  sole  obligation  of 
Shadbume  jast  as  it  would  have  been  if  a  feme-covert,  idiot,  or 
slave  had  signed  with  Shadbume  as  a  co-obligor  ?  Even  if  he 
and  Allin  jointly  owed  the  consideration  of  the  bond,  the  legal 
effect  of  the  undertaking  seems  to  be  that  he  is  bound  for  the 
whole  amount.  It  is  his  obligation,  entered  into  freely,  and  for 
a  legal  and  valuable  consideration;  and  the  fact  that  the  ob- 
ligor justly  owes  one  half  can  not  extinguish  the  obligation, 
or  alter  its  legal  effect  as  a  sole  liability  for  the  whole. 

In  such  case  the  sole  legal  liability  would  be  co-extensive  with 
the  entire  undertaking,  and  even  a  plea  to  the  consideration 
would  be  unavailing  at  law.  But  a  judgment  for  the  whole 
amount  of  the  bond  might  be  enjoined  in  equity,  and  the  ob- 
ligor exonerated,  by  decree,  from  paying  to  the  obligee  more 
than  his  part  of  the  consideration,  or  original  debt,  for  which 
he  was  justly  responsible  prior  to  the  execution  of  the  bond. 

But  the  bond  itself  could  not  be  void,  and  therefore  must 
impoee  a  legal  obligation  on  the  sole  obligor  for  its  whole 
amount.  Whether  the  consideration  be  joint  or  several,  par- 
^  tial  or  commensurable,  can  not  be  essential  to  the  legal  char- 

acter and  effect  of  the  obligation.  It  must  be  either  totally 
void,  or  a  sole  liability  for  the  whole  amount.  We  can  not 
perceive  any  reason  why  it  should  be  void.  There  was  a  com- 
petent obligor  and  a  competent  obligee.  There  is  no  question 
of  fraud,  or  duress,  or  of  a  want  of  consideration.  Allin  was 
never  bound  as  an  obligor,  because  he  had  no  legal  capacity  to 
bind  himself.  Shadbume  had  such  a  capacity,  and  agreed  to 
be  bound.  He  fitijst  be  presumed  to  have  known  that  Allin 
would  incur  no  legal  liability  (if  such  be  the  law),  because  evezy 
person  of  legal  capacity  to  make  a  contract  is  presumed  to 
know  the  legal  character  and  effect  of  that  contract.  He  should 
be  presumed  therefore  to  know  when  he  signed  the  bond  that 
Allin  incurred  no  legal  responsibility  as  a  co-obligor,  and  that 
consequently  the  bond  would  be  binding  on  himself  alone. 
Knowing,  or  being  presumed  to  have  known,  these  things,  he 
can  not  be  permitted  to  object  to  a  suit  on  the  bond  according 
to  its  legal  effect,  and  according  to  his  presumed  understand- 
ing of  it  when'he  signed  it. 

In  Thomas  v.  ThoTnas,  3  Lit.  8;  Saunders'  Heirs  v.  Saunders^ 
Eeeculors,  2  Id.  321 ;  AUen  v.  Oray,  1  Mon.  98,  and  Oatewood 
V.  Lyle,  5  Id.  6,  this  court  decided  only  that  the  same  person 
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could  not  be  both  obligor  and  obligee,  and  could  not  be  both 
plaintiff  and  defendant  in  the  same  action.  But  not  only  is 
there  no  intimation  in  any  of  those  cases  that  such  a  bond  as 
that  which  we  are  considering  would  be  void,  but  there  is  an 
implied  admission  in  all  of  them  that  it  would  be  binding  on  an 
obligor  who  is  not  also  an  obligee,  and  that  a  suit  at  law  could 
be  maintained  on  it  against  those,  but  those  only,  who  may  be 
bound.  If  such  had  not  been  the  opinion  of  the  court,  it  is 
reasonable  to  presume  that,  instead  of  arguing  to  prove  that  in 
consequence  of  a  confusion  of  parties  to  the  action,  it  could  not 
be  maintained,  the  court  would  at  once  have  said  that  the  bond 
was  void  altogether,  and  therefore  that  no  suit  at  law  could  be 
maintained  upon  it. 

In  AUen  et  at.  y.  Chray^  supra,  Paul  Skidmore  and  others  had 
signed  a  bond  to  Paul  Skidmore  and  other  different  persons. 
The  suit  was  brought  in  the  names  of  all  the  obligees,  against 
Paul  Skidmore  and  others,  and  the  counsel  for  the  plaintiffs  hav- 
ing  endeavored  to  show  that,  as  the^uit  had  been  abated  as  to 
Skidmore,  the  action  could  not  be  maintained,  this  court  said: 
'*  It  is  ti-ue  the  replication  of  the  plaintiffs,  to  which  the  defend- 
ants demurred,  and  which  was  adjudged  insufficient  by  the 
court  below,  alleges  that  after  the  action  was  commenced,  and 
before  the  defendants  appeared  and  pleaded,  Skidmore  departed 
this  life,  and  the  action  as  to  him  was  abated;  but  if  the  princi- 
ple of  law  be  as  we  have  supposed  (that  is,  that  Skidmore  could 
not  be  both  plaintiff  and  defendant),  the  action  was  irregularly 
commenced,  and  being  erroneous  in  its  origin,  the  error  can 
not  have  been  cured  by  the  subsequent  abatement."    Here  is  an 
obvious  admission,  tacitly  and  virtually,  that  if  the  suit  had  not 
been  originally  brought  against  Skidmore,  it  might  have  been 
maintained.     But  in  Dehard  et  al,  v.  Crow  [22  Am.  Dec.  113]^ 
that  point  has  been  directly  so  decided;  and  we  have  not  been 
able  to  find  a  single  authority,  or  even  dictum,  to  the  contrary. 
And  consequently,  as  principle  and  analogy  seem  to  sustain  the 
doctrine  ruled  in  Dehard  et  al.  v.  Crow,  we  have  no  disposition 
to  overrule  or  unsettle  it. 

In  this  case,  if,  as  is  probable,  Allin  signed  the  bond  as  surety 
only,  then  the  case  would  stand  thus:  as  an  executor  was  will- 
ing to  be  the  surety  of  a  debtor  to  the  testator's  estate,  or,  in 
other  words,  was  willing  to  dispense  with  security,  thereforep 
and  therefore  only,  the  debtor  insists  that  his  own  bond  is 
void;  that  is,  that  it  can  not  be  enforced  against  him,  because 
he  gave  no  security,  or  because  his  surety  was  not  bound,  in 
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consequence  of  personal  or  legal  incapacitj  to  bind  himself. 
Bat  whether  AUin  signed  the  bond  as  surety,  or  as  co-principal, 
is  not  essential.  In  either  event,  Thomas  Sbadburne  was  sole 
obligor,  and  the  bond  has,  as  to  him,  precisely  the  same  legal 
efficacy  as  it  would  have  had  if  Allin  had  never  signed  it. 

This  conclusion  appears  to  accord  with  principle,  analogy, 
authority,  and  justice,  all  of  which  seem  to  oppose  the  opposite 
doctrine. 

There  is  no  confusion  of  parties;  there  has  been  no  release, 
by  operation  of  law,  of  any  pre-existing  legal  liability;  the 
bond,  according  to  its  legal  effect,  was,  ab  origine,  a  sole  and 
legally  binding  contract,  by  Thomas  Sbadburne,  to  pay  the 
whole  amount;  it  imposed  no  legal  obligation  on  Allin;  the  suit 
is  brought  upon  the  bond,  as  the  sole  obligation  of  Shad- 
bume;  and  consequently,  the  circuit  court  erred  in  overruling 
the  demurrer  to  the  plea. 

Wherefore,  it  is  the  opinion  of  this  court  (Judge  Nicholas 
diaventing)  that  the  judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded,  with  instructions  to  sustain  the  de- 
murrer to  the  plea. 

NiCHOL4S,  J.  (dissenting).  This  case  may,  in  effect  and  sub- 
stance, be  fairly  and  briefly  stated  thus:  Thomas  Sbadburne  and 
James  Allin  executed  a  joint  obligation  to  said  Allin,  for  the 
payment  of  money,  who  now  seeks  a  recovery  of  the  whole 
amount  from  Sbadburne,  by  an  action  on  the  bond.  There  is 
nothing  to  show  that  one  was  principal  and  the  other  surety,  or 
to  destroy  the  necessary,  usual,  and  legal  inference  from  all 
joint  contracts,  that  they  mutually  and  equally  participated  in 
the  benefit  of  whatever  it  was  that  constituted  the  considera- 
tion of  the  obligation,  even  if  such  matter,  had  it  been  shown, 
could  have  any  influence  in  the  determination  of  the  question 
of  Shadbume's  liability,  which  it  is  not  conceded  that  it  could. 
That  Allin  can  not  have  a  right  to  maintain  an  action  on  this 
obligation  against  Sbadburne,  strikes  my  mind  with  the  force  of 
a  self-evident  proposition;  but,  like  most  other  propositions  of 
that  sort,  it  may  be  very  difficult  to  prove  it  to  another  mind  by 
deduction  from  any  regular  chain  of  reasoning.  His  right  to 
maintain  the  action  is  admitted  to  be  unsustained  by  any  prece- 
dent, except  that  of  Debard  v.  Crow,  which  is  still  in  the  power 
of  those  who  made  it,  to  revoke  as  an  authority.  The  cases  re- 
ferred to,  of  Allen  v.  Orayy  Saunders  v.  Saunders,  etc.,  will  be 
found,  on  examination,  to  have  no  bearing  whatever  upon  this, 
and  not  to  contain  the  slightest  intimation  in  favor  of  the  right 
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to  recover  here.  The  case  must  have  often  occurred,  from  the 
awkward  e£fort8  of  ignorant  men  to  reduce  their  agreements  to 
writing;  and  as  the  books  furnish  no  trace  of  any  adjudication , 
or  eyen  dictum,  recognizing  the  right  to  maintain  such  action,  it 
is  very  persuasiye  evidence  of  the  non-existence  of  such  right. 
I  can  not  perceive  how  it  is  to  be  maintained  upon  any  estab- 
lished legal  principle,  or  any  of  those  analogies,  upon  which  it 
is  attempted  to  be  based. 

It  is  attempted  to  be  likened  to  cases  of  joint  contract, 
where  one  of  the  contractors  is  a  married  woman,  a  lunatic,  or 
an  infant.  But  the  resemblance  is  not  discerned,  nor  can  it  be 
admitted.  In  those  cases,  the  sole  liability  of  the  other  joint 
contractor  is  allowed  on  the  ground,  that,  as  to  the  feme,  the 
lunatic,  or  the  infant,  it  was  void  or  voidable,  from  a  want  of 
capacity  to  make  an  obligatory  contract.  Here  there  is  no 
natural  or  legal  incapacity  on  the  part  of  Allin  to  contract,  bat 
merely  the  incapacity  common  to  all,  of  contracting  with  him- 
self. Can  he,  laboring  under  no  disability  to  contract,  after 
having  induced  another  to  enter  into  a  joint  contract  with  him  to 
himself,  be  permitted  to  allege  his  own  disability  to  contract  with 
himself,  as  a  ground  of  exemption  from  his  share  of  the  obliga- 
tion, and  thereby  cast  its  whole  burden  upon  the  other,  as  if  it 
had  been  the  sole  contract  and  separate  liability  of  that  other  f 
Reason  and  justice  will  promptly  answer  no.  I  think  their 
response  is  the  response  of  the  law  also.  If  he  can  be 
permitted  so  to  do,  it  is  a  solitary  and  anomalous  instance 
where  the  law  fails  to  estop  a  man  by  his  own  free  and  volun- 
tary act. 

The  legal,  as  well  as  natural  presumption  from  this,  like  all 
other  joint  contracts,  being  that  the  co-obligors  were  joint 
and  equal  participants  in  the  benefit  which  induced  the  giving 
of  the  joint  obligation,  Allin  can,  in  justice,  recover  from 
Shadburne  no  more  than  a  moiety  of  the  obligation.  But  if  it 
be  sustained  as  a  valid  obligation  against  Shadburne,  upon 
which  Allin  can  recover  anything,  he  must  be  permitted  to 
recover  the  whole.  How,  then,  is  Shadburne  to  be  relieved 
from  the  injustice  of  being  compelled  to  pay  Allin  that  moiety 
of  the  debt  which  Shadburne  does  not  owe,  but  which,  if  it  be 
due  from  any  one,  is  due  from  Allin  himself?  There  is  no 
process  known  to  the  common  law,  by  which  he  could  be  re- 
dressed. The  recovery  in  this  action  must  be  forever  final  and 
conclusive  between  the  parties,  and  after  the  collection  of  the 
money,  in  the  course  of  this  judicial  proceeding,  Shadburne 
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would  never  be  allowed  to  recoup  any  part  of  it  in  any  other 
suit  between  them  concerning  it.  It  is  needless  to  inquire 
whether  a  court  of  chancery  would  interpose,  and  afford  relief, 
iu  such  case,  for  even  if  it  be  conceded  that  it  would,  that 
could  by  no  means  affect  the  question.  The  principles  of  the 
common  law,  as  expounded  in  its  own  courts,  are  based  ex* 
clusivelj  upon  its  own  mode  and  power  of  action  in  its  own 
courts,  without  reference  to  the  manner  in  which  the  matter 
might  be  treated  of,  or  acted  upon,  in  chancery.  In  looking 
to  results,  in  order  to  ascertain  the  propriety  of  applying  any 
principle  of  law  so  as  to  create  a  legal  liability  in  a  new  case, 
those  results  depend,  in  the  estimation  of  the  law  judge,  ex- 
dusivelj  upon  the  action  of  his  own  forum  upon  the  subject. 
If  the  result  so  ascertained,  operates  manifest  and  irreparable 
injustice  to  one  of  the  parties,  that,  of  itself,  conclusively 
shows,  either  that  the  supposed  principle  is  unknown  to  the 
law,  or  that  it  is  not  properly  applicable  to  the  given  case.  So 
here  the  manifest  and  irreparable  injustice  of  permitting  Allin 
to  recover  from  Shadburne,  his,  Allin's,  own  share  of  a  joint 
liability,  is  an  unanswerable  argument  to  prove  either  that 
there  is  no  legal  principle,  such  as  is  here  contended  for,  or 
that  it  is  not  properly  applicable  to  this  case. 

It  is  no  fair  answer  to  this  view  of  the  subject  to  say  the  con- 
tract created  a  liability  upon  Shadburne,  though  it  created  none 
upon  Allin,  and  that,  therefore,  it  is  only  making  Shadburne 
shoulder  his  own  several  liability,  and  not  the  joint  liability  of 
himself  and  Allin.  This  is  a  mere  begging  the  question — a 
mere  assumption  of  the  liability  of  Shadburne,  which  is  itself 
the  thing  to  be  proved.  The  rational  deduction  from  the  cir- 
cnmstances,  as  presented  to  us,  is  that  Allin  received  a  full 
share  of  the  consideration  upon  which  the  obligation  is  based; 
and  the  true  question  is,  whether  the  law,  under  those  circum- 
stances, will  permit  him  to  treat  the  obligation  as  a  valid  one 
against  Shadburne,  and  recover  its  whole  amount  from  him. 
The  fair  inference  from  the  face  of  the  contract,  which  is  all 
that  is  given  us  to  build  even  a  conjecture  upon,  is  that  Allin 
and  Shadburne,  by  a  joint  purchase,  or  otherwise,  incurred  a 
liability,  which  they  supposed  to  be  a  joint  one,  to  the  execu- 
tors of  William  Shadburne,  and  attempted  to  evidence  that  lia- 
bility in  an  obligatory  form,  by  executing  a  joint  note  to  the 
executors,  though  Allin  himself  was  one  of  them.  If  this  at- 
tempt to  create  a  joint  legal  liability  be  pronounced  idle  and 
ine£Scacious  for  any  purpose,  they  each  stand  severally  responsi- 
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ble  to  the  estate  of  William  Shadburoe  for  their  several  por- 
tions of  the  debt,  as  if  no  such  joint  liability  had  been  attempted 
to  be  created;  and  no  injustice  is  done  anywhere.  But,  if  it  be 
declared  efficacious,  so  as  to  enable  a  recovery  against  Shad- 
burne  for  the  whole  amount,  it  puts  it  in  the  power  of  Allin  to 
wrong  and  defraud  Shadburne  to  the  amount  of  one  half  the 
debt;  or  under  the  most  favorable  view  that  can  possibly  be 
taken,  drives  Shadburne  to  his  action  to  recover  back  from 
Allin  the  amount  which  Allin  will  thus  have  wrongfully  collect- 
ed from  him,  which,  in  a  very  supposable  case,  that  is,  of  Allin's 
insolvency,  by  no  means  mitigates  the  hardship  and  injustice 
of  the  result.  When  such  are  the  opposite  results  of  these  two 
modes  of  treating  this  contract,  or  attempt  at  a  contract,  it 
would  seem  to  me  that  neither  law,  reason,  nor  justice  can  hesi- 
tate in  making  the  election  between  them. 

But  it  is  said  that  Shadburne,  being  bound  to  know  the  law, 
must  be  presumed  to  have  known  that  though  Allin  signed  the 
note  with  him  as  a  joint  obligor,  yet  he  was  not  bound  thereby, 
and  therefore  he,  Shadburne,  understood  that  he  was  incurring 
and  was  willing  to  incur  a  sole,  several  liability  for  the  whole 
debt.  This  argument,  in  addition  to  the  objection  that  it  con- 
tains an  assumption  of  the  thing  to  be  proved,  is  liable  to  the 
further  objection  that  it  is  a  false  deduction  from  its  own  prem- 
ises. For  though  Shadburne  knew  that  Allin  was  not  bound, 
it  does  not  follow  that  he  either  knew  that  he  would  be  or  was 
willing  that  he  himself  should  be  bound  for  the  whole  debt. 
He  might  well  reply  that  he  knew  that  they  were  both  bound, 
or  neither  was,  and  if  he  had  not  known  the  law  would  not  per- 
mit Allin  to  turn  it  into  a  sole  liability  upon  him,  he  never  would 
have  signed  a  note  for  the  whole.  Or  he  might  retort  this 
reasoning  on  Allin  and  say,  you  know  that  where  two,  equally 
capable  and  willing  to  contract  do,  for  a  mutual  consideration, 
enter  into  a  joint  obligation,  they  are  equally  bound,  and  if  from 
any  cause  it  is  legally  inoperative  as  to  one  of  us  it  must  be  in- 
efficacious as  to  the  other  also;  and  as  you  knew  you  could  not 
contract  with  yourself,  when  you  took  our  joint  obligation 
to  yourself,  you  knew  it  could  have  no  legal  effect,  and  there- 
fore was  willing  it  should  not  be  obligatory  on  me.  The  one 
process  of  reasouing  is  as  satisfactory  and  conclusive  as  the 
other,  and  equally  well  adapted  to  a  rational  result. 

Strip  the  case  of  the  immaterial  circumstan^ces  of  the  contract 
beio^^  re  duced  to  writing,  and  suppose  it  iiu  attempt  to  create  a 
joint  parol  agreement,  for  a  consideration  jointly  received,  to 
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pay  Allin,  as  executor,  a  sum  of  money.  It  will  not  be  pre- 
tended by  any  one  that  a  recovery  could  be  allowed  against 
Shadburne  upon  such  agreement  for  the  whole  amount.  The 
law  would  pronounce  such  attempted  joint  contract  a  nullity, 
and  in  lieu  of  it  would  create  an  implied  contract  upon  Shad- 
burne  to  pay  his  half  only  of  the  debt.  The  same  result  must 
follow  the  contract  when  clothed  in  the  form  of  a  written  obli- 
gation. It  can  acquire  no  validity  from  the  mere  circumstance 
of  its  being  in  writing.  The  legal  impossibility  of  a  man's  mak- 
ing obligatory  agreement  for  any  purpose,  by  entering  with  an- 
other into  a  joint  contract  to  himself,  applies  equally  to  either 
mode  and  renders  such  attempt  utterly  abortive. 

The  impropriety  of  making  this  writing  obligatory  upon  Shad- 
bume  may  probably  be  further  and  better  illustrated  by  a  few 
Bupposable  cases.  A.,  B.,  and  C.  are  desirous  that  something 
shall  be  done  or  left  undone  by  A.,  and  to  induce  him  thereto, 
B.  and  C.  are  each  willing  to  incur  a  several  responsibility  of 
indemnity  to  the  extent  of  one  third  the  liability;  but  pos- 
sessing no  better  information  than  Allin  and  Shadbume  had  of 
the  proper  mode  of  drafting  legal  obligations,  they  enter  into  an 
agreement  like  this :  ' '  We,  A. ,  B. ,  and  C. ,  promise  to  indemnify 
A.,"  etc.  Could  A.,  upon  such  a  covenant,  be  permitted  to  re- 
cover a  full  and  entire  indemnity  from  B.  and  C? 

Or  suppose  the  obligee  iu  a  bond  sign  it  with  another,  as 
joint  sureties  for  the  principal.  In  the  event  of  the  obligor's 
insolvency,  could  the  obligee  recover  the  whole  amount  from 
the  other  surety  ?  Or  suppose  A.  and  B.  enter  into  a  joint  ob- 
ligation to  the  wife  of  A.;  could  A.,  in  the  name  of  himself 
and  wife,  recover  the  whole  from  B.?  The  ready  response  that 
must  await  each  of  these  queries  from  every  intelligent  mind, 
upon  principles  of  mere  abstract  justiccy  is,  in  my  opinion,  the 
response  of  the  law  also;  and  equally  forbids  the  recovery  by 
Allin  of  the  whole  of  this  debt  from  Shadburne. 

Suppose  A.,  B.,  and  C.  copartners  in  trade;  that  A.  sells  some- 
thing to  the  firm,  and  receives  from  B.  the  note  of  the  firm  for 
the  payment  of  the  purchase  money.  Could  he  recover  in  an 
action  upon  the  note  against  B.  and  C,  or  either  of  them? 
Certainly  not  against  C,  for  B.  had  no  authority  to  bind  C.  as 
his  partner,  except  by  a  contract  which  would  be  mutually  and 
equally  obligatory  upon  the  whole  firm.  Could  he  then  recover 
from  B.  the  whole  amount,  as  upon  his  sole  and  separate  obli- 
gation, after,  by  his  acceptance  of  the  note  in  that  form,  hav* 
ing  recognized  B.'s  authority  to  use  the  name  of  the  whole  firm 
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in  that  way?  It  surely  can  not  seriously  be  contended  that  ha 
could.  Then  I  ask  for  a  discrimination  to  be  drawn  between 
that  case  and  this.  Every  argument  which  is  used  to  fasten  a 
liability  upon  Shadburne,  equally  applies,  and  will  as  necessa- 
rily fix  it  upon  B.  Nor  will  it  do  to  postpone  the  determina- 
tion of  that,  nor  any  such  supposable  case.  In  the  adoption  of 
any  new  principle,  or  in  the  application  of  any  supposed  old 
principle  to  a  new  class  of  cases,  we  must  look  diligently 
around  to  see  whither  it  is  to  lead  us.  If  its  destination  is  in- 
evitable error,  we  are  bound  to  pause  and  forbear  its  applica- 
tion. It  is  the  duty  of  a  judge  to  be  ever  timid  in  the  pursuit 
of  any  path  where  he  can  find  no  footpriQt  of  a  predecessor.  I 
like  not  the  maze  into  which  I  think  I  see  that  we  are  to  be  led 
by  adopting  the  principles  of  the  opinion  delivered  by  the 
court,  and  must  therefore  withhold  my  assent. 

If  some  effect  must,  perforce,  be  given  to  this  contract,  and 
Shadburne  rendered  liable  upon  it,  much  the  most  legal,  as 
well  as  equitable  turn  to  give  it,  would  be  to  treat  Allin's  oo- 
executor  as  sole  obligee,  and  allow  a  recovery  by  him,  or  his 
representatives,  against  Allin  and  Shadburne  both.  I  by  no 
means  concede  that  this  could  be  done,  but  suggest  it  as  the 
better  and  much  the  most  plausible  mode  of  giving  effect  to  the 
contract,  so  as  to  bind  Shadburne. 

XTndebwood,  J.  (concumng  with  the  chief  justice).  The  prin- 
ciples which  rule  this  case  being  questioned  by  Judge  Nicholas, 
I  am  induced  to  state  the  grounds  of  my  opinion.  I  shall  do 
it  in  a  few  words. 

*'A  contract  is  an  agreement,  upon  sufficient  consideration, 
to  do  or  not  to  do  a  particular  thing."  A  man  can  not  pass  a 
consideration  from  himself  to  himself,  and  hence  no  man  can 
make  a  contract  with  himself.  The  thing  is  impossible.  All 
persons  who  execute  written  contracts  as  obligors  must  be  re- 
garded, if  bound  thereby,  either  as  principals  or  sureties.  A 
man  can  not  as  principal  contract  with  himself,  not  only  be- 
cause he  can  pass  no  consideration  to  himself  upon  which  to 
base  the  contract,  but,  likewise,  because  he  is  both  morally  and 
physically  incapable  of  receiving  from  himself  a  payment  of  the 
debt  contracted,  and  of  coercing  himself  to  perform  by  legal 
remedy.  It  is  equally  impracticable  for  a  man  to  create  an  ob- 
ligation to  himself  as  the  surety  for  another.  He  can  not  by 
any  device  of  the  sort  make  the  debt  due  by  the  principal  mora 
safe.  It  is  idle,  therefore,  to  look  upon  a  man  as  a  surety  to 
himself  for  the  debt  which  another  owes  him. 
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Id  this  case  the  question  is,  whether  Shadburne  is  discharged 
from  his  written  promise  because  AUin  signed  the  instrument 
as  co-obligor  to  himself.  AUin's  signature  could  impose  no 
obligation  upon  him,  to  himself,  for  the  reasons  stated.  How 
can  his  signature  vacate  Shadbume's  covenant?  If  a  consid- 
eration passed  from  Allin  to  Shadburne,  then  an  essential  in- 
gredient to  constitute  a  contract  exists  as  between  them,  and  a 
promise  or  covenant  founded  thereon  ought  in  justice  to  be  en- 
forced. Why  shall  it  be  void  if  Allin  performs  the  idle  act  of 
patting  bis  signature  to  the  instrument  ?  If  a  stranger  liad 
forged  his  signature  to  the  instrument,  the  forgery  would  not 
vitiate  the  contract,  and  esoneri^te  Shadburne.  Allin,  by  put- 
ting his  name  as  an  obligor,  can  no  more  make  it  a  contract 
with  himself,  than  if  his  name  was  forged.  His  signature, 
signed  by  himself  or  another,  can  neither  benefit  nor  injure 
Shadburne.  Wherefore,  then,  shall  he  be  exonerated  from  the 
payment  of  the  sum  he  has  stipulated  to  pay,  and  for  which,  if 
he  be  principal,  he  has  received  an  equivalent  according  to  le- 
gal presumption  ?  If  he  received  no  consideration,  if  be  merely 
executed  the  instrument  as  surety  for  Allin,  who,  being  execu- 
tor, might  have  supposed  that  he  could,  in  his  individual  ca- 
pacity, execute  an  obligation  to  himself  as  a  fiduciary,  then,  I 
thinly  Shadburne  is  not  bound.  He  might  defend  upon  the 
ground  that  there  was  no  consideration,  for  if  there  be  no  con- 
sideration passing  to  the  principal,  none  can  pass  to  him  who 
signs  as  surety  merely.  There  is  no  debt  which  Shadburne  can 
pay  as  surety  for  Allin,  because  Allin  can  not  owe  himself. 

Those  who  enter  into  obligations  with  infants  or  femes-covert 
are  bound  by  them,  notwithstanding  the  infant  co-obligor  or 
feme-coveri  is  not;  and  yet  the  obligors  who  are  bound  may  in- 
sist with  truth  that  they  would  not  have  entered  into  the  con- 
tract at  all,  had  they  known  that  the  infant  ox  feme-covert  could 
escape  contribution.  Nonage  and  coverture  are  facts  of  which 
we  may  be  ignorant.  The  law  allows  no  one  to  be  ignorant  of 
the  principle,  that  a  man  can  not  contract  with  himself.  Con- 
sequently there  is  more  reason  to  exonerate  a  man  from  his  ob- 
ligation when  an  infant  or  feme-covert  unites  with  him  in  its 
execution,  than  there  is  when  the  obligee  performs  the  idle  act 
of  signing  as  a  co-obligor. 

The  effect  of  a  note  executed  by  a  member  of  a  firm,  in  the 
name  of  the  firm,  to  a  copartner  in  his  individual  capa- 
city for  goods  or  produce,  did  at  first  present  some  difficulty. 
I  do  not  deem  it  important  now  to  attempt  explaining  and 
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elacidating  it,  beoaase  the  present  case  is  manifestly  not  one  of 
that  character,  and  it  will  be  time  enoagh  to  dispose  of  that 
case  when  it  comes. 

Allin  being  styled  executor  in  the  obligation  saed  on,  can  not 
render  his  signature  as  an  obligor  efficacious.  That  is  merely 
deacriptio  persorus. 

In  King  v.  Oreen^  19  Am.  Dec.  46,  it  was  held  that  an  administratrix  nuur- 
ryiog  the  obligor  in  a  bond  payable  to  herself,  in  her  representative  capacity, 
did  not  thereby  eztingoish  the  debt,  but  merely  suspended  the  right  of 
actTon  daring  oovertare,  and  while  she  continued  administratrix. 

The  principal  case  has  been  frequently  cited  and  relied  upon  in  Kentucky 
upon  the  point  that  a  person  can  not  be  both  obligor  and  obligee  in  the  same 
instrument,  and  that  an  instrument  in  which  a  person  does  appear  in 
both  such  capacities,  is,  as  to  him,  a  nullity;  but  that  it  is  effectual  as  to 
the  other  parties  thereto,  if  any:  Morrison y.  StockwelU,  9  Dana,  172;  CeeU 
▼.  Laughlin,  4B.  Mon.  90;  Muhlingv.  SaUler,  3  Mete  (Ey.)  285;  Quiaenberry 
▼.  Artis,  1  Du7.  Sa  See,  also,  0*BannonY.  Simrall,  1  B.  Mon.  287;  I>aniel 
y.  Crooka,  8>^Dana,  64.  The  general  rule  of  law  that  the  same  person  can  not 
be  both  the  plaintiff  and  defendant  in  the  same  action,  or  both  obligor  and 
obligee  in  the  same  contract,  is  also  recognized  and  adopted  in  that  state: 
Thomas  v.  Thomas,  3  Litt  8;  SuUles  v.  WhUlock,  4  Mon.  451;  Galewood  ▼.' 
Lyle,  5  Id.  6;  Debard  v.  Crow,  7  J.  J.  Mar.  7,  22  Am.  Dec.  113;  Muhlkig  t. 
SaOler,  3  Mete.  (Ey.)  285;  Cason  v.  Wallace,  4  Bush,  388.  In  Muhling  v. 
Baiiler,  supra,  which  was  an  action  brought  upon  a  promissory  note  executed 
by  Muhling,  payable  to  himself  or  order,  and  by  him  indorsed  to  the  appel- 
lees, it  was  determined  that  such  an  instrument  imposed  no  legal  liability 
upon  the  maker,  and  also,  that  in  that  state  it  was  not  negotiable  paper  and 
possessed  none  of  the  attributes  of  paper  of  that  kind.  In  Jliorrisonv.  Stocks 
well,  9  Dana,  172,  where  the  name  of  a  firm  was  signed  to  a  note  by  one  of  two 
partners,  and  the  note  was  made  payable  to  the  other,  it  was  held  that  it  was 
merely  the  note  of  the  former,  and  that  the  other  partner  might  recover  frcun 
him  the  whole  amount  thereof.  So  in  Qnisenherry  ▼.  Artis,  1  Duv.  30,  a  note 
signed  by  Q.  and  D.  and  made  payable  to  A.  and  D.,  was  held  to  be  the  joint 
note  of  Q.  jmd  D.  to  A.  In  Massachusetts,  where  a  no' e  or  bill  is  given  by 
a  firm  to  one  of  its  members,  the  pronusee  can  not  sue,  as  that  would  be  to 
bring  an  action  in  part  against  himself;  but  if  he  indorse  the  paper,  the  in- 
dorsee may  sue:  Pitcher  v.  Barrows,  17  Pick.  361;  Tliayerv,  Bvffum,  11  Mete. 
398;  FuUony,  Williams,  11  Cush.  110;  Temple  v.  Seaver,  Id.  314;  JRichardsT, 
Fislier,  2  Allen,  627;  Ingham  v.  White,  4  Id.  412.  See  Smith  v.  Lushet\  6 
Cow.  688,  for  the  rule  in  New  York.  In  Maine,  the  same  rule  prevails  as  in 
Massachusetts:  Davis  v.  Briggs,  39  Me.  304;  Rodl  and  B.  Lead.  Cas.  on  Bills 
and  Notes,  478. 


Waller  v.  Demint. 

[1  Daka,  92.] 

FoenssiON  ov  Slaves  bt  a  Pebson  who  acknowledges  the  title  of  another 

thereto,  and  holds  under  him,  is  not  adverse. 
Equitt  will  not  Specifically  Enforce  an  implied  agreement  to  surrender 

the  possession  of  slaves. 
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Equity  has  ko  Jubisdiction  to  Believe  a  person  from  the  bar  of  the 
vtatote  of  limitations,  although  it  appear  that  the  defendant  held  oertiin 
■laves  of  the  complainant,  and  that  the  time  to  bring  an  action  at  law  for 
their  recovery  had  been  allowed  to  elapse  by  the  latter  by  reason  of  oer* 
tain  offers  of  compromise  made  by  the  former. 

Bill  in  chanceiy.    Appeal  from  the  circuit  court  for  Gallatiii 
oountv.     The  facts  are  stated  in  the  opinion. 

Richardson^  for  the  plaintiff. 

No  appearance  for  the  defendant 

By  Court,  Bobebtson,  G.  J.  This  is  a  bill  in  chancery,  filed 
by  William  Waller  against  William  DemiDt,  alleging  that  the 
latter  held  slaves,  the  property  of  the  former,  which  could  not 
be  recovered  in  an  action  at  law,  in  consequence  of  the  time 
which  had  elapsed  since  the  cause  of  action  had  accrued;  but 
that  frequently  during  the  period  within  which  a  suit  at  law 
might  have  been  maintained,  Demint  had  lulled  him  (Waller)  by 
propositions  of  compromise,  and  by  expressing  the  opinion  that 
he  (Waller)  was  entitled  to  the  slaves,  and  a  determination  to 
give  them  up.  The  object  of  the  bill  is  to  avoid  the  statute  of 
limitations,  and  obtain  a  decree  for  the  slaves.  The  circuit 
oourt  sustained  a  demurrer  to  the  bill. 

If  the  allegations  of  the  bill  be  deemed  sufficient  to  show  that 
Demint  recognized  the  title  of  Waller,  and  held  under  it,  or 
surrendered  to  him  his  claim,  within  five  years,  then,  as  the  ad- 
versary possession  was  thereby  extinguished,  the  statute  of  lim- 
itations would  not  have  been  available  at  law.  And  if  that 
deduction  be  unauthorized,  the  fact  that  Waller  was  lulled  by 
delusive  hopes  or  expectations  can  not  give  the  chancellor  power 
to  enjoin  Demint  from  the  benefit  of  the  statute  of  limitations, 
and  to  decree  the  slaves  to  Waller. 

Whether  the  object  of  the  bill  be  a  specific  execution  of  an 
implied  agreement  to  surrender  the  slaves,  or  a  decree  for  an 
avoidance  of  the  statute  of  limitations,  the  chancellor  had  not 
jurisdiction.  If,  under  other  circumstances,  any  relief  could  be 
afforded,  there  should  be  none  in  this  case,  because  the  bill  does 
n^t  allege  that  any  assurance  was  given  by  Demint  to  Waller, 
within  five  years  immediately  preceding  the  institution  of  the 
nit.  This  would  be  a  sufficient  reason  (had  there  been  no  other) 
for  sustaining  the  decree  of  the  circuit  court 

Decree  affirmed. 
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BUTLEB   V.  TbXPLETT. 

[1  Dama,  162.]  I 

Bond  Executed  by  the  Vendor  of  a  tract  of  land  to  the  vendee,  is  in- 
demnity to  the  latter  for  the  loss  of  the  land  by  a  paramount  vde,  ia 
foimded  upon  a  sufficient  consideration,  although  the  vendee  hAB  cot 
been  evicted  by  such  paramount  title. 

Money  Paid  to  the  Obligee  in  a  bond  by  the  obligor,  there  being  no  pioof 
that  the  latter  is  otherwise  indebted  to  the  former,  will  be  presumed  to 
have  been  paid  on  account  of  such  bond. 

Where  the  Vendor  of  a  Tract  of  Land  covenants  with  the  vendee,  that 
if  any  of  the  land  is  lost,  he  will  convey,  of  another  tract,  two  acres  for 
every  one  lost,  and  a  paramount  title  appears,  of  which  the  vendor  has 
notice,  and  subsequent  to  which  he  sells  the  land  out  of  which  the  in- 
demnity was  to  be  made,  for  a  price  paid  per  acre,  equal  to  that  he  re- 
ceived for  the  first  tract  sold,  he  will  be  accountable  to  the  first  vendee 
for  the  proceeds  of  twice  as  many  acres  as  have  been  loot,  although  that 
amount  be  double  the  consideration  that  the  latter  paid  for  it. 

Complainant  who  Shows  Himself  Entitled  to  some  relief,  although  oiilj 
part  of  the  relief  sought,  is  entitled  to  recover  costs. 

Bill  in  chancery.  Appeal  from  tbo  circuit  court  of  Franklin 
county.     The  facts  are  stated  in  the  opinion. 

Morehead  and  Brown,  for  the  appellant. 

Tripletl  and  Monroe,  contra. 

By  Court,  Bobebtson,  C.  J.  In  1822,  Butler  conveyed  to 
Triplett  some  real  estate  in  Mountsterling,  at  the  price  of  four 
thousand  dollars,  paid  in  promissory  notes,  assigned  by  Triplett, 
for  two  thousand  and  nine  hundred  dollars;  a  tract  of  land  at 
six  hundred  dollars,  and  another  tract  of  one  thousand  and 
forty  acres  at  five  hundred  dollars,  both  conveyed  by  Triplett 
to  Butler.  In  the  conveyance  of  the  latter  tract  Triplett  cove* 
nanted  that,  if  any  portion  of  the  laud  should  be  '*  taken  "  by  a 
superior  claim,  he  would  convey  to  Butler,  out  of  an  adjoining 
tract,  two  acres  for  every  acre  which  should  be  so  taken. 

In  1830,  Butler  having  represented  to  Triplett  that  an  adver* 
sary  claim  of  one  Thomas,  deemed  paramount  to  that  of  Trip- 
lett, covered  four  hundred  and  five  acres  of  the  one  thousand 
and  forty  acres,  requested  a  fulfillment  of  the  warranty,  with<yii 
a  suit  for  testing  the  conflicting  titles;  and  Triplett,  havings 
iu  the  mean  time,  sold  and  conveyed  to  a  stranger,  the  land  out 
of  which  he  had  covenanted  to  indemnify  Butler,  agreed,  ia 
consideration  of  the  premises,  to  jmy  him  four  hundred  and  five 
doUara;  and  accordingly  paid  him  thirty-five  dollars,  and  gave 
him  his  bond  for  three  hundred  and  seventy  dollars.     To  enjoiii 
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a  jndgment  obtained  on  that  note,  and  rescind  the  contract  for 
the  land,  Triplett  instituted  this  suit  in  chancery.  He  alleges, 
in  his  bill,  that  he  was  not  responsible  to  Butler,  for  more  than 
the  original  consideration  for  the  four  hundred  and  five  acres  of 
land  covered  by  Thomas'  claim,  which  was  less  than  fifty  cents 
an  acre;  and  that,  therefore,  instead  of  four  hundred  and  five 
dollars,  he  was  not  bound  to  pay  as  much  as  two  hundred  dol- 
lars; but  that  the  note  was  executed  in  haste,  and  through 
inadvertence  and  mistake.  He  suggests  doubts  as  to  the  validity 
of  Butler's  title  to  the  Mountsterling  estate,  and  avers,  that  he 
bad  paid  Butler  eighty-seven  dollars,  for  which  he  asks  a  decree. 
Butler,  in  his  answer,  alleges  that  he  had  a  perfect  title  to 
the  property  which  he  had  conveyed  to  Triplett,  and  exhibits 
documents  of  title  apparently  complete.  He  denies  that  there 
was  any  haste,  or  mistake,  in  the  execution  of  the  bond  for  threb 
hundred  and  seventy  dollars;  avers  that  Triplett  had  sold  for 
fiffy  cents  an  acre,  the  land  which  he  had  covenanted  to  convey 
to  him  as  an  indemnity;  and  therefore  agreed,  that  as  he  could 
not  make  him  a  title  to  the  land,  he  would  pay  him  money  in 
lieu  of  it,  at  the  rate  at  which  he  had  sold  it;  and  that,  conse- 
quently, as  eight  hundred  and  ten  acres  (double  the  quantity 
admitted  to  have  been  virtually  lost),  amounted,  at  fifty  cents 
an  acre,  to  four  hundred  and  five  dollars,  Triplett  agreed  to  pay 
him  that  sum. 

Upon  the  bill  and  answer,  the  circuit  court  perpetuated  the 

injunction  to  the  entire  judgment,  and  decreed  to  Triplett  a 

restitution  of  the  thirty-five  dollars,  and  the  eighty-seven  dollars. 

As  there  was  no  cause  for  rescinding  the  original  contract, 

the  only  ground  on  which  the  decree  could  be  maintained, 

would  be  that  there  had  been  a  total  want  of  consideration. 

But  although  there  had  been  no  actual  eviction,  there  was  a 

valid  consideration  for  the  bond ;  for  Triplett  might  have  waived 

a  formal  eviction,  which  would  have  increased  his  responsibility; 

and  that  he  did  so,  should  be  inferred  from  his  conduct,  and 

eren  from  his  bill.     It  is  too  late,  therefore,  to  object,  even  if 

he  had  objected  in  his  bill,  that  Butler  had  never  been  evicted. 

There  is  no  allegation  of  fraud,  or  misrepresentation,  or  even 

misconception,  as  to  Thomas'  claim,  or  as  to  the  extent  of  its 

interference  with  Butler's  one  thousand  and  forty  acres.    Con- 

fiequently,  there  is  no  sulBScient  ground  for  the  decree  of  the 

circuit  court. 

Although  Triplett  does  not  state  when,  or  on  what  consider- 
ation, he  paid  the  eighty-seven  dollars,  yet  we  are  inclined  to 
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the  opinion  that  as  there  is  no  proof  that  he  made  the  pay- 
ment prior  to  the  execution  of  his  bond,  or  that  he  owed  BQtler 
on  any  other  account,  he  should  be  entitled  to  a  credit  for  the 
eighty-seven  dollars.  But  as  Butler  might  have  been  entitled 
to  the  eight  hundred  and  ten  acres  of  land,  if  Triplet t  had  not 
Bold  it,  and  especially  as  Triplett  parted  with  the  title  after  he 
seems  to  have  had  notice  of  the  interference  of  Thomas'  claim, 
it  would  be  di£Scult  to  maintain  that  he  was  under  no  obliga- 
tion, either  equitable  or  moral,  to  account  to  Butler  for  the 
price  which  he  had  received  for  the  eight  hundred  and  ten 
acres,  or  for  its  value  at  the  time  of  their  settlement.  What 
that  price  or  value  was  can  only  be  inferred  from  the  fact  that 
Triplett's  bond  may  appear  to  have  fixed  it  at  fifty  cents  an 
acre,  and  he  does  not  suggest  that  it  was  less.  It  seems  to  us, 
therefore,  that  having  given  his  bond  for  that  amount,  be 
should  not  impeach  the  consideration,  unless  he  could  establish 
fraud  or  mistake.  There  is  no  proof  whateyer  of  either,  and 
we  do  not  feel  authorized  to  presume  either,  under  all  the 
circumstances. 

There  being  no  proof  to  the  contrary,  this  court  should  pre- 
sume that  the  parties  understood  their  relative  rights  and  obli* 
gations,  and  accordingly  adjusted  them,  by  a  fair,  amicable, 
and  final  compromise,  which  was  a  sufficient  consideration  for 
the  bond. 

Wherefore  it  is  ordered  by  this  court  that  the  decree  of  the 
circuit  court  be  reversed,  and  the  cause  remanded,  with  in- 
structions to  perpetuate  the  injunction  for  eighty-eeyen  dollars; 
and  dissolve  it  for  the  residue  of  the  amount  enjoined.  Trip- 
lett must  pay  the  costs  in  this  court;  but,  as  he  is  entitled  to 
some  relief,  he  should  have  a  decree  for  the  costs  in  the  oirouii 
court. 


Davis  v.  Whitesides. 

(1  Diju,  in.] 
AcKNOWLEDOMXHTS  oV  AN  AoEVT  made  Bubfleqaeiit  to  the  tnmaactian,  in 
which  he  acted  as  agent,  are  not  evidence  against  the  principal,  bacMiao 
they  form  no  part  of  the  res  gettos. 

Appeal  from  the  circuit  court  of  Shelby  county.    The  facts 
axe  stated  iu  the  opinion. 

Mcmroe,  for  the  plaintiff. 

Richardaon,  for  the  defendant. 
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Bj  Coart,  Kobebtson,  C.  J.  The  circuit  coart  erred  in  in- 
structing the  jury  that,  if  Miller  was  either  the  partner  or  agent 
of  the  plaintiff,  his  (Miller's)  statements,  as  proved  by  another 
witness,  were  competent  as  evidence  against  the  plaintiff.  An 
acknowledgment  of  an  agent  is  not  admissible  as  proof  against 
his  constitaent,  unless  it  formed  a  part  of  the  rea  gestas. 

If  Miller  had,  as  agent,  collected  the  account  alleged  to  be 
due  from  the  defendant  to  the  plaintiff,  anything  which 
he  said  at  the  time  of  collection  would  have  been  evidence 
against  the  plaintiff;  but  no  acknowledgment  after  the  payment 
would  have  been  legal  proof.  A9  the  acknowledgment  which 
was  proved  in  this  case  was  made  after  the  payment  or  settle- 
ment of  the  account  (if  it  was  ever  paid  or  settled),  the  instruc- 
tion, as  given  and  as  applied  to  the  facts,  can  not  be  sustained. 

Wherefore,  we  feel  constrained  to  reyerse  the  judgment,  and 
remand  the  cause  for  a  new  trial. 


AjQKMTs'  DsoLABATiOHa,  when  evidence  against  the  principal:  RcberU  v. 
Bwk^  12  Am.  Dea  386»  and  note;  BurUngUm  v.  CoZott,  18  Id.  091;  WeUkr. 
Carter,  19  Id.  473;  Haven  v.  Brawn,  22  Id.  208. 


WOODARD   V.  SpILIiEB. 

[1  DiXA.  180.] 

Wbirb  Tsnamtb  m  Possession,  together  with  their  warrantor,  are  made 
defendants  in  an  action  of  ejectment,  there  can  he  no  recovery  against 
■ach  tenants,  except  upon  snch  evidence  as  would  justify  a  recovery 
against  the  warrantor. 

DaposmoNS  Taxxn  without  Noticb  to  sach  warrantor  can  not  he  need  as 
evidence  against  the  tenants. 

BaonrrxB  ov  Bibths,  in  the  handwriting  of  a  deceased  father,  is  admissible 
to  prove  the  ages  of  the  children. 

CoKPASisoiT  or  HANDWRTmio  is,  in  general,  not  evidence  to  prove  a  dgna- 
tore,  except  where  the  writing  is  too  old  for  a  living  witness  to  prove 
it,  or  in  oorrohoration  of  other  proof. 

PBBSOIT  is  kot  Inoomfktent  to  be  a  witness  in  a  particular  case  on  the 
ground  of  interest,  unless  his  rights  will  be  affected  by  the  determina- 
tion therein;  and  the  fact  that  he  has  an  interest  like  that  of  the  party 
offering  him  does  not  render  him  incompetent. 

A  PBZTiBMnTKD  Child  is  entitled  to  the  same  share  of  the  father's  estate 
that  he  would  have  had  if  there  had  been  no  wilL 

EjEcnoDiT.    Error  to  the  circuit  court  of  Adair  county.    Th# 
facts  are  stated  in  the  opinion. 

Hoggin  and  Brents,  for  the  appellants. 

Buckner,  for  the  appellee. 
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By  Court,  Nicholas,  J.  This  was  an  action  of  ejectment, 
brought  by  Spiller  against  Woodward  and  others  in  possession 
for  the  recovery  of  a  tract  of  land  sold  and  conveyed  by  Spiller 
to  Craddock.  Woodard  and  the  others,  together  with  Crad- 
dock,  were,  by  consent,  made  defendants  in  lieu  of  the  casual 
ejector.  A  joint  trial  was  had,  and  verdict  and  judgment  ren- 
dered for  the  plaintiff,  from  which  the  defendants  prosecute 
this  appeal. 

We  deem  it  necessary  to  notice  only  a  few  of  the  variouA 
questions  raised  by  the  assignment  of  errors. 

The  court  permitted  depositions  to  be  read  as  evidence  against 
such  of  the  defendants  as  had  been  served  with  notice,  though 
no  notice  had  been  served  on  Craddock.  The  court  also  re- 
fused, at  the  instance  of  the  defendants,  to  instruct  the  jury 
that  if  they  held  the  land  under  the  claim  of  Craddock  derived 
through  the  conveyance  of  Spiller,  the  plaintiff  could  not  re- 
cover against  any  of  them,  unless  there  was  evidence  sufficient 
to  authorize  a  recovery  against  Craddock. 

It  does  not  appear  from  the  bill  of  exceptions  that  there  was 
any  proof  to  show  that  the  defendants  in  possession  held  under 
Craddock;  and  the  court  was  therefore  right  in  refusing  to 
reject  the  depositions,  or  give  the  instruction  asked.  But  aa 
the  same  question  may  again  occur  upon  another  trial,  we  will 
state  that  if  it  had  appeared  that  all  the  defendants  in  posses- 
sion held  as  the  tenants  of  Craddock,  or  by  conveyance  from 
him  with  covenant  of  wari-anty,  the  depositions  should  have 
been  rejected,  and  the  instruction  given.  There  could  be  no 
doubt  of  this,  if  the  defendants  in  possession  hold  as  his  ten- 
ants, and  we  apprehend  for  a  parity  of  reason  the  same  result 
should  take  place,  if  they  are  vendees  looking  to  him  for  in- 
demnity in  case  of  eviction  upon  his  covenant  of  warranty.  It 
is  true,  their  possession  would  not,  strictly  speaking,  be  hia 
possession,  but  a  verdict  and  judgment  against  them  after  he 
had  been  made  a  party  to  the  suit,  would  be  conclusive  upon 
him  in  a  future  action  on  his  covenant,  to  show  that  the  eviction 
was  had  by  paramount  title.  Hei:ce  he  has  a  direct  interest  in 
the  issue  of  the  suit  as  to  every  defendant,  which  would  require 
that  the  proof  should  be  sufficient  to  authorize  a  recoveiy 
against  him,  as  though  he  had  been  in  actual  possession. 

The  court  permitted  to  be  given  in  evidence,  to  prove  the  age 
of  the  plaintiff,  a  register  of  the  births  of  his  father's  children, 
made  out  in  the  handwriting  of  the  father,  who  had  been  dead 
thirty  years.    It  is  well  settled  that  such  proof  is  competent. 
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The  defendants  offered  in  evidence  a  paper  purportinpf  to  Lave 
been  signed  by  the  plaintiff,  proffering  to  prove  bis  signature 
to  other  writings,  and  then  by  comparison  to  show  that  this 
also  was  signed  by  him.  The  court  properly  refused  to  permit 
it  to  go  in  evidence  upon  such  proof.  In  some  eases,  where 
the  antiquity  of  the  writing  renders  it  impossible  for  a  living 
witness  to  prove  he  ever  saw  the  party  write,  comparison  with 
documents  known  to  have  been  in  his  handwriting  has  been 
permitted:  2  Staxk.  657.  It  has  also  sometimes  been  admitted 
in  aid  and  corroboration  of  other  proof.  But  alone  and  with- 
out other  proof,  the  general  rule  is  not  tr  admit  it. 

The  defendants  offered  a  witness  whose  testimony  was  re« 
jected  by  the  court,  on  the  score  of  interest,  because  he  was  in 
possession  of  land  lying  within  the  bounds  claimed  by  plaintiff. 
In  this  the  court  erred.  His  interest  was  in  the  question  of 
title  involved  in  this  suit,  not  in  its  issue.  His  rights  could  not 
be  affected  by  its  determination  either  way. 

The  plaintiff  claimed  the  land  in  contest  as  devisee  of  his 
father,  William  Spiller,  who,  it  was  proved,  had  a  child  still 
alive,  who  was  born  after  the  date  of  the  will.  The  court  re- 
fused to  instruct  the  jury  that  said  child  was  entitled  to  the 
share  of  the  land  he  would  have  been  entitled  to  if  no  will  had 
been  made.  The  will  is  the  same  as  that  mentioned  in  the  case 
of  Hasieina  et  al.  v.  SpiUer  (decided  this  term,  1  Dana,  170),  and 
for  the  reasons  there  stated,  we  think  this  instruction  should 
have  been  given* 

Judgment  reversed,  with  costs,  and  cause  remanded  for  a 
new  trial,  consistent  herewith. 

See  Homer  v.  Wdliis^  6  Am.  Dec.  169,  and  MeCortU  v.  Binms^  Id.  420,  ai 
to  when  the  dispated  signatore  of  a  party  to  a  written  contract  may  be  com- 
pared with  other  writingB  proved  or  admitted  to  be  gennine.  See  note  to 
J7ew  V.  StaUp  22  Id.  776,  as  to  what  evidence  ia  admiarible  to  prove  the  hand- 
writing of  a  penon. 
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[1  Daha,  901.] 
RiLAiioir  ov  Landlobd  and  Txnaitt  is  destroyed  by  a  judgment  of  eviction 
against  the  tenants 

TdTAKT  AGAIN8T  WHOM  8U0H  JUDGMENT  HAS  BSXN  ObTAIKIED  may,  without 

being  actually  evicted  by  hab»  /a.,  porchase  any  other  title  for  his  own 
benefit. 

CAN  NOT  Claim  an  Interest  under  a  deed  or  will,  without  giving  ef* 
feet  to  all  its  provisions  as  far  as  possible. 
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Deviseb,  thje  Land  of  whom  the  testator  has  attempted  to  devise  to  aa- 
cther,  can  not  claim  the  devise  to  himself  without  sarrendering  the  title 
to  his  land  to  such  other  devisee. 

A  Devisee  who  Claims  Property  that'  has  been  devised  to  another,  by  a 
title  adverse  to  the  testator,  and  who  accepts  other  property  devised  to 
him  by  the  same  testator,  will  be  considered  as  having  elected  to  claim 
under  the  will  and  compelled  to  surrender  his  adverse  claim  to  such  other 
devisee. 

Property  Devised  or  Bequeathed  to  a  Person  who  is  dead  when  the 
will  is  made,  or  who  dies  before  the  testator,  does  not  pass  to  such  per- 
son's heirs.  If  personalty,  it  goes  to  the  residuary  legatee,  and  if  real  es* 
tate,  it  descends  to  the  heirs  of  the  testator. 

Vendees  of  one  who,  upon  Takino  under  a  Will,  was  compelled  to  re- 
linquish the  land  which  he  had  sold  as  his  own,  but  which  the  testator 
had  devised  to  others,  will  not  be  affected  by  any  partition  among  the 
devisees,  to  which  they,  the  vendees,  were  not  parties. 

Bill  in  chancery.  Appeal  from  the  circait  coort  of  Mont> 
gomery  county.     The  opinion  states  the  facts. 

Wicldiffe  and  Wooley,  for  the  appellant. 

Trimble^  Hanson,  and  Chambers,  contra. 

By  Court,  Underwood,  J.  Stevens  and  his  wife  filed  their 
bill  to  have  partition  of  a  thousand  acres  of  land,  among 
the  devisees  of  John  Oore,  sen.,  according  to  the  provisions 
of  his  will.  With  the  decree  of  the  court,  all  the  parties,  ex- 
cept Benjamin  Gore,  the  appellant,  seem  to  be  satisfied.  He 
claims  more  land  than  the  court  has  deereed  to  him,  under  the 
following  facts: 

It  seems  that  the  testator  was  the  patentee  of  one  thousand 
acres  of  land,  situated  in  the  county  of  Montgomery.  As  early 
as  1797  the  appellant  removed  from  Virginia,  where  bis  father, 
the  testator,  lived,  and  where  he  died,  and  settled  upon  a  part 
of  the  thousand  acres.  Some  time  thereafter,  John  Gore, 
jun.,  who  had  removed  from  Virginia  and  settled  on  the  same 
tract,  before  his  brother  Benjamin,  caused  two  hundred  acres 
to  be  laid  off,  by  metes  and  bounds,  for  the  appellant,  includ- 
ing his  settlement.  In  thus  laying  off  the  two  hundred  acres, 
John  Gore,  jun.,  acted  as  agent  for  his  father,  and  under  au- 
thority from  him.  In  1810  or  1811,  two  deeds  were  prepared 
in  this  state,  and  sent  by  John  Jamerson,  to  Virginia,  for  the 
purpose  of  having  them  executed  by  the  patentee,  conveying 
by  one  of  the  deeds  the  two  hundred  acres  laid  off  for  Benjamin 
Gore,  to  him;  by  the  other  deed  two  hundred  acres  of  the 
one  thousaLd  to  John  Gore,  jun.,  which  had  been  laid  off  by 
metes  and  bounds  for  bim.    Jamerson,  as  ai?ent  for  the  two 
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Bons,  carried  the  deeds  to  Virginia,  and  they  were  executed  by 
their  father,  aud  delivered  to  Jamerson,  who  deposited  them 
with  the  clerk  of  Gulpeper  county  court,  for  the  purpose  of 
having  their  execution  proved  before  Lim,  by  the  subscribing 
witnesses,  the  testator  being  too  infirm  at  the  time  to  go  before 
the  clerk  to  acknowledge  their  execution.  Jamerson  returned 
to  Kentucky  before  the  execution  of  the  deeds  was  proved, 
leaving  tbem  with  the  clerk.  The  testator  thereafter  addressed 
a  note  to  tbe  clerk,  requesting  that  the  deeds  might  be  sent  to 
him,  and  it  was  accordingly  done.  Upon  the  day  of  the  pub- 
lication of  bis  will,  the  deeds  were  thrown  into  the  fire  and 
consumed. 

The  will  gives  one  hundred  and  twenty-five  acres  of  the 
thousand  to  Fanny  Gore,  and  directs  that  the  balance  should 
be  equally  divided  among  his  other  children,  all  of  whom  are 
named  in  the  will,  and  from  which  it  appears  there  were  six 
besides  Fanny.  Patsey  Beynolds — named  by  the  testator  as  a 
devisee,  and  one  of  his  daughters,  for  whom  a  sixth  part 
of  tbe  thousand  acres  was  intended,  after  deducting  the  de- 
vise of  one  hundred  and  twenty-five  acres  to  his  daughter 
Fanny — was  dead  at  the  time  the  will  was  executed.  The 
court,  in  the  decree,  assigned  the  portion  thus  devised,  to  Wil- 
liam Beynolds,  heir  of  said  Patsey. 

lu  1804,  Warner's  lessee  recovered  a  judgment,  in  an  action 
of  ejectment,  against  Benjamin  Oore.  Warner  claimed  under 
a  patent  for  five  hundred  acres,  elder  than  that  of  John  Gore, 
sen.  Benjamin  Gore  confessed  the  judgment,  reserving  equity. 
In  1813,  Warner  conveyed  his  five  hundred  acres  to  George 
Horine,  who,  in  1815,  conveyed  the  same  to  Benjamin  Gore, 
with  the  exception  of  one  hundred  and  twenty  acres  conveyed 
to  James  Bourn,  and  a  parcel  to  Beuben  McDonald.  In  1809, 
James  French  conveyed  to  Benjamin  Gore  two  hundred  and 
fifteen  acres  of  land,  including  his  residence.  The  title  which 
French  thus  passed  to  Benjamin  Gore  is  founded  on  a  patent 
to  John  Edwards,  of  older  date  than  that  to  Johu  Gore,  sen. 
Benjamin  Gore  insists  that  he  has  a  right  to  hold  the  land  cov- 
ered by  the  deeds  from  his  father,  French,  and  Horine.  But 
the  court  disregarded  his  title  thus  set  up,  and  permitted  him  to 
claim  only  under  the  will  of  his  father. 

It  appeared  in  proof  that  Benjamin  Gore  had  received,  under 
the  will,  slaves  and  money.  There  was  a  devise  to  him  of  one 
hundred  acres  of  land  on  Salt  river,  but  it  does  not  appear  that 
be  ever  took  possession  of  it,  or  in  any  way  used  or  set  up  clain; 
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to  it.  There  is  testimony  conducing  to  show  that  the  testator 
had  in  his  life-time  conveyed  his  land  on  Salt  river  to  his  son, 
John.  Two  questions  arise  upon  the  preceding  facts:  1.  Is 
Benjamin  Gore  estopped  or  precluded  from  setting  up  a  title 
adverse  to  that  of  his  father  ?  and  2.  If  he  is,  does  the  decree 
give  him  as  much  land  as  he  is  entitled  to  ? 

There  are  two  grounds  upon  which  it  is  contended  that  Ben- 
jamin Gore  can  not  set  up  titles  inconsistent  with  his  father's 
patent:  1.  The  fact  that  he  entered  under  his  father's  title,  and 
held  as  a  tenant  or  quasi  tenant  under  him.  2.  The  fact  that 
he  received  benefit  from  the  will,  and  therefore  it  is  contended 
he  can  not  now  set  up  a  defense  inconsistent  with  the  will.  It 
satisfactorily  appears  that  Benjamin  Gore  entered  under  the 
title  of  his  father,  and  held  for  some  time  as  his  tenant.  But  by 
the  judgment  in  ejectment,  the  relation  which  he  bore  as  a  ten- 
ant to  his  father  was  destroyed,  and  thereafter  he  was  at  liberty 
to  make  terms  with  the  successful  claimant,  or  others  holding 
superior  titles.  It  was  not  necessary  for  him  to  wait  until  ac- 
tually evicted  by  the  habere  faGia8,hetoTe  he  could  be  permitted 
to  purchase  in  the  adverse  titles. 

There  is  no  foundation  for  imputing  fraud  to  Benjamin  Gore 
on  account  of  the  confession  of  judgment.    We,  therefore,  pe^ 
ceive  no  reason  why  he  is  not  entitled  to  the  full  benefit  of  the 
patents  to  Warner  and  Edwards,  unless  it  can  be  found  in  the 
second  ground  of  objection. 

It  is  one  of  the  leading  maxims  in  equity,  *'  that  a  person 
shall  not  claim  an  interest  under  an  instrument,  whether  a  deed 
or  a  will,  without  giving  full  effect  to  that  instrument  as  far  as 
he  can.''  **  If  the  testator  gives  what  is  not  his  property,  but 
which  he  supposes  to  be  his,  and  gives  to  the  person  whose 
property  it  is,  an  interest  by  his  will,  that  person  will  not  be 
permitted  to  defeat  the  disposition  where  it  is  in  his  power,  and 
yet  take  under  the  will;  and  the  same  rule  applies,  though  the 
testator  knew  he  had  no  right  to  dispose  of  the  lands,  and  yet 
knowing  it,  takes  upon  himself  to  dispose  of  them."  No  prin- 
ciples are  better  established  by  authority  than  the  foregoing, 
which  are  extracted  from  2  Madd.  Ch.  48.  It  results  from  their 
application,  that  if  the  testator  knowingly  attempted  to  devise 
land,  which  belonged  to  his  son  Benjamin,  and  in  the  same  will 
made  a  provision  for  his  said  son,  he  could  not  claim  the  benefit 
of  such  provision  without  surrendering  the  title  to  the  land  in 
favor  of  the  devisee  to  whom  it  may  have  been  given.  If  Ben- 
jamin Gore  were  proceeding  to  recover  the  money  which  he  was 
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entitled  to  under  the  will,  there  can  be  no  doubt,  bat  the  chan- 
cellor  would  compel  him  to  abide  bj  all  the  provisions  of 
the  will  before  affording  him  relief.  It  would  be  competent  to 
compel  him  to  make  his  election,  whether  he  will  claim  under 
or  against  the  will. 

But  his  counsel  contend  that  he  is  not  asking  the  chancellor 
for  relief ;  on  the  contrary,  it  is  urged  that  he  is  acting  in  de- 
fense of  his  fireside.  We  think  his  attitude  can  make  no  differ- 
ence. As  complainant  or  defendant  he  must  equally  submit  to 
all  the  proTisions  of  the  will,  or  renounce  its  benefits.  He  has 
already  taken  its  benefits.  Shall  he  now  say,  "  I  ought  not  to 
faaTe  received  them*'?  We  cannot  tolerate  such  a  defense. 
The  act  of  receiving  the  benefits  or  legacies  of  the  will,  is  an 
election  to  abide  by  its  provisions,  if,  at  the  time,  he  had  a 
knowledge  of  all  his  rights.  We  infer  from  the  proof  that  the 
accounts  of  the  estate  have  been  so  far  settled  and  adjusted  that 
be  knew  all  the  facts  necessary  to  enable  him  to  make  his  elec- 
tion in  such  manner  as  to  promote  his  interest.  It  may  be  that 
be  will  gain  more  by  submitting  to  the  will  and  a  partition  of 
the  land,  and  taking  his  share  of  the  slaves  and  personalty,  than 
He  would  do  were  he  to  renounce  all  interest  in  the  slayes  and 
personalty,  and  hold  the  land  to  the  extent  of  his  claim.  Under 
aach  drcumstances,  having  accepted  his  share  of  the  slaves 
and  personal  estate,  and  not  having  in  his  answer  proposed  or 
offered  to  return  them,  he  should  be  compelled  to  abide  by  it, 
as  an  election,  and  should  not  be  permitted  to  change  his  mind, 
as  subsequent  circumstances  may  unfold  different  views.  **  In 
*  case,'*  says  Maddock,  2  vol.  65,  "  where  a  widow  had  con- 
flicting interests  under  her  marriage  settlement  and  her  hus- 
band's will,  and  she  proYed  the  latter,  acted  under  it,  and  re- 
ceived rents  for  six  years,  she  was  considered  as  having  made 
an  election."  The  same  author,  2  vol.  60,  says:  "Where  a 
party  has  made  an  election,  and  proceeds,  contrary  to  such 
election,  to  recover  estates  at  law,  an  injunction  will  be  granted 
to  restrain  him."  The  facts  show  that  the  requisite  essential  to 
an  election  may  be  found  in  the  conduct  of  Benjamin  Gore  in 
accepting  his  share  of  the  personalty:  Roper  on  Legacies,  2  vol. 
389.  We  can  not,  therefore,  suffer  him  now  to  set  up  titles  de- 
rived from  the  patents  to  Edwards  and  Warner,  and  the  burnt 
deed,  in  opposition  to  the  will.  The  case  of  Oroves  v.  Kennon 
€l  KJT.,  6  Mon.  632,  does  not  militate  against  the  foregoing  view. 

It  remains  to  inquire,  whether  the  quantity  of  land  allotted 
to  Benjamin  Gore  is  as  much  as  he  was  entitled  to.     Pats^ 
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Reynolds  was  dead  before  the  making  of  the  will.  If  the  devise 
in  her  favor  be  regarded  as  lapsed,  so  that  it  can  not  pass  to  her 
son,  then  the  portion  allotted  to  Benjamin  Oore  should  be 
increased  by  adding  to  his  share.  There  are  no  words  in  the 
will,  going  to  show  that  the  testator  had  in  his  mind  a  son  of 
Patsey  Beynolds.  How,  then,  can  the  son  take  the  devise  to  the 
mother,  she  being  dead  before  the  will  was  executed  ?  He  can 
not  do  it  from  any  words  in  the  will,  and  we  have  no  legal 
authority  to  substitute  him  in  the  place  of  his  mother.  It  is 
clear  that  he  can  not  make  a  title  to  any  part  of  the  land  as 
heir  to  his  mother,  because  no  estate  ever  vested  in  her  under 
the  will.  These  positions  are  fully  sustained  by  Boper  on 
Legacies,  2  vol.  320.  It  was  erroneous,  therefore,  on  the  pari 
of  the  circuit  court,  to  decree  to  William  Beynolds  the  share 
which  the  will  purports  to  give  to  his  mother.  This  would  be 
true  even  if  Mrs.  Beynolds  had  been  alive  when  the  will  was 
executed,  and  had  died  before  the  testator.  In  that  event,  as 
there  is  no  provision  showing  who  was  to  take  the  portion 
designed  for  her,  it  would  strictly  be  a  lapsed  legacy  or  devise, 
and  as  there  is  a  clause  in  the  will  giving  all  the  residue  of  his 
estate,  real  and  personal,  to  certain  named  devisees,  among 
whom,  neither  Mrs.  Beynolds  nor  her  son  is  mentioned,  such 
portion  might  probably  pass  into  the  residuum,  and  go  to  the 
residuary  devisees,  to  the  exclusion  of  Mrs.  Beynolds'  son. 

But  be  that  as  it  may,  as  Mrs.  Beynolds  was  not  living  when  the 
will  was  made,  it  is  a  question,  whether  the  devise  in  her  favor 
can  be  considered  so  far  in  the  nature  of  a  lapsed  legacy,  or 
devise,  as  to  pass  to  the  residuary  devisees;  or  whether  the 
portion  apparently  intended  by  the  face  of  the  will  for  her, 
should  be  considered  as  so  much  estate  not  disposed  of  by  the 
will,  which  should  descend  according  to  the  statute  of  descents. 

If  it  be  regarded  as  a  lapsed  legacy  of  personal  property,  the 
law  as  laid  down  in  Boper,  and  all  the  books  we  have  exam- 
ined, will  give  the  portion  to  the  residuary  devisees,  notwith- 
Btanding  the  probability  that  the  testator  would  have  given  it 
to  the  heir  of  his  daughter,  had  he  known  of  her  death.  The 
courts,  however,  can  not  seize  on  that  probability,  and  under- 
take to  make  a  will  for  him,  contrary  to  the  settled  rules  upon 
the  subject.  If  it  be  regarded  as  estate  not  embraced  by  the 
will;  if  the  testator  can  be  considered  as  dying  intestate  in  re- 
spect to  it;  then  it  will  pass  to  his  heirs  by  descent,  and 
William  Beynclds,  the  grandson,  will  be  entitled  to  a  small 
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share  of  that  "which  the  will  purports  to  give  to  his  mother.  In 
the  one  case  he  loses  all^  in  the  other  gets  a  trifle. 

The  residuary  legatee  of  the  testator's  personal  estate,  if  he 
be  general  legatee,  will  be  entitled  to  "  whatever  may,  by  lapse, 
inTalid  disposition,  or  other  casualty,  fall  into  the  residue,  after 
the  date  and  making  of  the  will:"  2  Roper,  453.  If  the  pro- 
vision for  Mrs.  Beynolds  had  been  a  bequest  of  money,  there 
could  be  no  doubt,  under  the  authority  of  the  adjudged  En- 
frlish  cases,  that  the  residuary  devisees  would  take  it,  instead  of 
the  next  of  kin,  or  the  executor.  As,  however,  it  is  a  devise  of 
land,  will  that  alter  the  rule?  The  authorities  say  it  does.  A 
residuary  bequest  of  personal  estate,  according  to  2  Madd.  93, 
carries  not  only  everything  not  disposed  of,  but  everything  that 
IS  ill-dispoBed  of,  and  everything  that  in  the  event  turns  out  not 
to  be  disposed  of,  whether  by  a  partial  revocation  of  the  will,  a 
lapse,  or  by  a  gift  being  void,  or  not  su£Sciently  disposed  of,  or 
given  on  a  contingency  which  does  not  happen,  or  otherwise.'* 
But  in  this  broad  rale  in  favor  of  the  residuary  legatee,  Mad- 
dock  has  inserted,  by  parentheses,  that  the  rule  is  otherwise  as 
to  real  estate.  To  show  that  the  rule  is  otherwise  in  respect  to 
land,  he  cites  Amb.  680,  and  1  Yes.  322.  Lord  Camden's 
opinion,  as  given  in  2  Boper  on  Legacies,  458,  takes  the  dis- 
tinction between  the  personal  and  real  estate,  and  admits  the 
rule  in  the  one  case  to  be,  that  the  residuaxy  general  legatee 
will  take  lapsed  legacies  and  everything  which  does  not  pass  by 
the  will,  with  the  exception  of  real  estate.  The  reason  for  the 
difference  may  be  found  in  the  desire  of  the  courts  to  prevent 
the  residuum  from  going  to  the  executor  in  the  one  class  of 
cases,  and  to  benefit  the  heir  at  law  in  the  other.  We  shall  ad- 
here to  the  distinction,  and  regard  the  portion  of  land  which 
would  have  passed,  under  the  will,  to  Mrs.  Beynolds,  had  she 
survived  the  testator,  as  so  much  estate  of  which  he  died  in- 
testate. Benjamin  Gore  should  have  his  share  of  this  land; 
and  William  Beynolds,  instead  of  the  whole  of  it,  as  repre- 
senting his  mother,  is  entitled  to  a  seventh  part  only,  as  an 
h<*ir  of  bis  grandfather. 

Bingo,  etc.,  who  may  have  purchased  from  Benjamin  Gore, 
or  any  other  of  the  devisees,  can  not  be  affected  by  any  parti- 
tion made  among  the  devisees  and  heirs,  to  which  they  are  not 
parties.  Nor  will  such  partition  hereafter  prevent  them  from 
asserting  such  rights  as  they  have  when  molested.  It  is  very 
possible  that  the  vendees  of  Benjamin  Gore  may  occupy  a 
more  favorable  attitude  than  he  does;  but  of  this  we  can  only 
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conjecture  until  they  are  properly  made  parties,  and  the  nature 
of  their  claims  fully  presented.  We  can  not  now  say  that  the 
claims  of  such  vendees  will  have  a  material  bearing  upon  the 
division  which  may  be  made  between  the  devisees  and  heirs,  or 
that  their  rights  will  be  materially  affected  by  the  sales  which 
Benjamin  Oore  has  heretofore  made.  If  the  land  allotted  to 
him  covers  all  that  he  has  sold,  such  allotment  will  inure  to  the 
benefit  of  his  Tendees. 

The  decree  is  reversed,  with  costs,  and  the  cause  remanded, 
for  proceedings  not  inconsistent  herewith. 


GoGHnJi   V.  HOBD. 

[1  DaBA,  860.] 

AWABD  MUST  BB  FiNAL,  CERTAIN,  and  ooncliuiTe. 

AWABD  THAT  A  PABTV  SHALL  HAVE  LaND  SsOURSD  TO  HiM,  OF  haVB  ItS  VSllIt 

in  money,  at  his  election,  is  not  certain  and  final,  onleaa  the  time  in 
which  to  elect  is  limited,  and  the  value  of  the  land  in  money  Moertained. 
Award  that  Leaves  Amtthiko  fob  Futubb  AnjusncBNT,  otherwiae  than 
by  computation  or  measurement,  can  not  be  sustained. 

Abbttbatioh.  Appeal  from  the  circuit  court  of  Mason 
oounty.    The  facts  are  stated  in  the  opinion  of  the  court. 

Beatty  and  Hoggin^  for  the  plaintiffs. 

Hord^  for  the  defendant. 

By  Court,  Nicholas,  J.  There  being  a  controversy  between 
the  parties  to  this  suit,  about  the  proprietorship  of  a  tract  of 
land,  and  other  matters  pertaining  thereto,  they  agreed  to  sub- 
mit the  same  to  arbitration,  and,  with  that  view,  united  in  a 
petition  to  the  circuit  court,  which  made  the  reference  accord* 

ingly. 

The  arbitrators  returned  an  award,  in  substance,  as  follows: 

That  partition  be  made  between  the  parties,  in  which  the 
Goghills  were  to  have  two  thirds  of  the  whole  tract  secured, 
agreeably  to  its  intrinsic  value,  subject  to  a  deduction  of  sixty- 
six  acres  and  two  thirds;  and  that  the  residue  be  allotted  to 
Hord.  In  making  partition,  the  share  of  Hord  to  be  so  laid 
off  as  to  cover  the  parcels  of  land  which  he  has  sold,  etc. ,  un- 
less his  sales  shall  exceed  his  quantity.  If  his  sales  shall  ex- 
ceed his  quantity,  then  it  shall  be  submitted  to  the  Goghills  to 
elect  on  which  of  the  parcels  sold  by  Hord  their  share  shall  lie, 
so  far  as  may  be  necessary  to  give  them  their  quantity.    Or  if 
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the  Coghills  shall  prefer  to  take  monej  instead  of  land,  so  far 
ms  their  share  may  fall  on  parcels  sold  by  Hord,  then  the  award 
that  Hord  shall  pay  the  value  of  such  parcels.  We  also  award 
that  each  party  shall  pay  their  own  costs. 

Yariooa  exceptions  were  taken  by  Hord,  both  to  the  suffi- 
ciency of  the  original  submission,  and  of  the  award,  and  also 
to  the  proceedings  of  the  arbitrators.  The  circuit  court  having 
quashed  and  set  aside  the  award,  the  Coghills  have  brought  the 
case  here  for  revision. 

In  assigning  our  reasons  for  affirming  the  decision  of  the  cir- 
eoit  conrty  we  shall  notice  only  one  of  the  various  exceptions 
taken  by  Hord.  It  is  that  which  assails  the  award  on  the 
ground  that  it  is  not  final,  certain,  and  conclusive.  This  excep- 
tion is  weU  taken.  Waiving  all  objection  to  that  part  of  the 
award  which  says  the  Coghills  shall  have  two  thirds  of  the 
tract  secured  to  them,  without  saying  how  it  is  to  be  secured, 
whether  by  simple  release  or  conveyance  from  Hord,  or  by  pro- 
curing reconveyances  and  possession  from  those  to  whom  he 
had  sold,  we  think  the  award  defective  in  not  having  prescribed 
a  time  within  which  the  Coghills  should  make  the  election 
allowed  them;  or  at  least  in  not  ascertaining  the  value  in  money 
which  they  are  allowed  to  take  in  lieu  of  the  land  conveyed  by 
Hord. 

This  case  is  wholly  unlike  those  we  have  been  referred  to  in 
support  of  the  award.  We  know  of  no  case  which  sanctions  an 
award  as  final  that  leaves  for  future  adjustment  anything  that 
does  not  lie  either  in  computation  or  admeasurement.  None 
goes  so  far,  nor  would  we  feel  inclined  to  follow  any  such,  if 
such  there  be,  as  sanctions  the  leaving  to  future  adjustment,  a 
matter  so  wholly  uncertain  as  that  of  the  value  of  property, 
ascertainable  merely  by  the  opinions  of  witnesses. 

The  order  quashing  the  award  must  be  affirmed,  with  costs. 


UKcnxAnTr  is  Fatal  to  ak  Award. — WaJUh  v.  (Ttbnor,  6  Am.  Deo.  002. 


Million  v.  Rilet. 

[1  Daha,  809.] 

LiBf  ov  AK  Execution  Attaches  to  the  defendant's  property  immediately 

upon  the  wzite  ooming  into  the  hands  of  the  sherifll 
flAui  OF  Pbofbbtt  Levied  on  under  execution  relates  to  the  time  when  the 

lien  of  the  writ  attached,  and  conveys  the  title  held  by  the  defendant 

on  that  date. 
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Laio)  Which  thx  Defendant  in  execution  has  contracted  to  convey  is  not 
exempt  from  the  lien  of  the  writ. 

Notice  or  an  Equitt  does  not  affect  the  rights  of  a  party  in  a  trial  at  law. 

Qrant^i  of  Incorporeal  Hereditaments  are  presumed  after  a  lapse  ol 
twenty  years. 

Orant  or  A  Fbe-simfle  Estate  is  never  presumed  from  mere  length  of  pos- 
session, without  other  circumstances  to  aid  the  presumption,  unless  such 
possession  has  continued  for  thirty  years. 

FlBSON  WHO  Enters  into  the  Possession  of  land  under  an  agreement  to 
purchaiie  is  estopped  to  deny  his  vendor's  title;  but  where  the  land  is 
claimed  by  a  purchaser  at  an  execution  Bale  against  the  vendor,  the 
vendee  in  the  contract  to  purchase  is  not  estopped  from  showing  that 
the  title  of  his  vendor  was  merely  equitable,  and  not  subject  to  sale  on 
execution. 

Ihstbuctions  of  an  Inferior  Court  will,  on  appeal,  be  considered  with 
reference  to  the  evidence  before  that  court  when  they  were  given,  and 
if  they  can  be  sustained  so  for  as  there  was  evidence  to  which  they  were 
applicable,  the  judgment  will  not  be  reversed,  although  such  instructions 
taken  literally  may  be  erroneous. 

Defendant  in  Ejectment  in  Possession  of  a  tract  of  land  under  a  con- 
tract to  purchase,  and  whose  vendor's  title  has  been  sold  under  execu- 
tion to  the  plaintiff,  will  not  be  permitted  to  set  up  an  outstanding  title 
paramount  to  that  of  his  vendor's,  for  the  purpose  of  defeating  the 
plaintiff's  action. 

EjEOTMEirr.  From  the  circuit  court  for  Madison  county. 
The  opinion  states  the  facts. 

Owdey  and  Caperton,  for  the  appellant. 

Turner,  for  the  appellees. 

By  Court,  Nicholas,  J.  This  is  an  appeal  by  Million,  from  a 
verdict  and  judgment  in  ejectment  rendered  against  him^  in 
favor  of  the  appellees,  in  1832. 

On  the  trial  it  was  proved  by  the  plaintiffs,  that  about  forty 
years  before,  Isaac  Burgen  took  possession  of,  and  improved 
the  land  in  contest.  After  his  death,  the  possession  was  con* 
tinned  by  his  four  children  and  heirs,  till  between  twenty-five 
and  thirty  years  before  the  trial,  when  Charles  Burgen  took 
possession,  claiming  it  as  his  own,  under  the  heirs  of  Isaac 
Burgen,  and  that  he  held  it  until  1823,  when  Million  took  the 
possession,  under  an  executory  contract  of  purchase  from 
Charles  Burgen;  and  had  retained  it  ever  since.  On  the  six- 
teenth of  June,  1826,  several  executions,  in  the  names  of  differ- 
ent persons,  against  Charles  Burgen,  were  placed  in  the  hands 
of  the  sheriff,  which  he  levied  on  the  land  in  contest,  on  the 
fifth  of  August,  1826,  and  thereafter  sold  and  conveyed  it  to 
Biley,  the  lessor  of  the  plaintiff,  as  the  property  of  Burgen. 
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The  defendant  then  gave  in  evidence  a  patent  for  the  land  to 
Henry  Fields,  and  a  bond  from  Burgen  to  Million  therefor, 
executed  in  1823.  He  also  produced,  and  offered  in  evidence, 
a  deed  for  the  land  to  him,  from  Charles  Burgen,  executed  on 
the  twenty-second  July,  1826,  avowing  his  object  to  be:  1.  To 
show  that,  in  compliance  with  the  bond,  the  legal  title  had  been 
transferred  to  him  before  the  levy  or  sale  under  the  executions, 
and  that,  therefore,  nothing  passed  by  the  sheriff's  sale  and 
deed  to  Biley.  2.  To  show,  by  other  evidence,  that  before  the 
executions  emanated,  Biley  had  notice  of  Million's  purchase, 
and  that  he  had  paid  for  the  land.  3.  To  show  that,  at  the 
time  of  the  sheriff's  sale,  he  was  in  the  adverse  possession  of 
the  land,  claiming  it  under  the  deed;  and  for  the  further  pur- 
pose of  showing  the  extent  of  his  possession.  The  court  re- 
fused to  permit  the  deed  to  be  read,  and,  as  we  think,  properly. 

The  executions  having  come  to  the  sheriffs  hands  before  the 
conveyance  from  Burgen  to  Million,  they  thereby  obtained  a 
prior  lien,  which  necessarily  caused  the  subsequent  sale  and 
conveyance  to  Biley,  to  overreach  and  avoid,  by  relation,  the 
conveyance  to  Million.  Such  has  been  the  uniform  effect  given 
to  subsequent  levies  and  sales  under  executions,  when  they 
came  to  the  hands  of  the  officer  prior  to  the  alienation  of  the 
defendant  This  is  most  obviously  indispensable,  in  order  to 
effectuate  the  lien  in  favor  of  the  execution  secured  by  statute, 
from  the  time  it  reaches  the  officer's  hands. 

This  case,  however,  is  attempted  to  be  distinguished  from  the 
ordinary  one,  inasmuch  as  the  defendant,  by  his  conveyance, 
was  merely  effectuating  a  prior  sale,  made  long  before,  and 
which  he  was  legally  and  morally  bound  and  compellable  to  do. 
This  might  have  constituted  a  reason  with  the  legislature  for 
allowing  the  distinction  contended  for;  but  as  this  has  not 
been  done,  we  can  not  take  upon  ourselves  to  create  it,  in  the 
absence  of  all  expressions  in  the  statute  to  authorize  any  such 
restriction  of  the  lien  allowed  to  executions^  Neither  could  it 
avail  the  defendants  anything,  to  prove,  in  this  action  at  law, 
that  Biley  had  notice  of  his  purchase.  If  it  places  him  in  such 
an  attitude  as  will  induce  the  chancellor  to  make  him  surrender 
the  legal  title  to  the  defendant,  still  for  the  purposes  of  this 
suit,  it  does  not  divest  the  title,  nor  did  it  obstruct  him  from 
obtaining  it,  through  the  sheriff's  sale  and  conveyance. 

Whatever  was  the  character  of  the  possession  held  by  Million 
at  the  time  of  the  levy  and  sale,  can  have  nothing  to  do  with 
their  validity.     At  the  time  the  lien  attached,  the  possession 
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^as  amicable,  and  it  is  to  that  time  that  the  sale  has  relation. 
Its  validity  must  be  tested  by  matters  as  they  then  stood.  Wo- 
can  not  perceiye  any  purpose  of  substantial  benefit  to  the  de- 
fendant in  using  the  deed  to  prove  the  extent  of  his  possession. 
It  did  not  conduce  to  show  that  he  was  not  in  possession  of  any 
part  of  the  land  sued  for.  It  is  further  contended  that  tho 
deed  was  admissible  for  the  purpose  of  placing  the  defendant 
in  the  attitude  of  a  purchaser,  and  enabling  him  as  such  ta 
contest  the  validity  of  the  sale  to  Biley  on  the  ground  of  fraud 
on  the  part  of  the  creditors,  in  having  their  executions  levied 
on  this  property,  which  it  is  insisted  the  jury  might  have  in- 
ferred. But  we  see  no  room  for  any  such  inference.  There 
was  no  proof  to  authorize  it.  A  deed  from  Field,  the  patentee, 
to  Isaac  Burgen,  and  another  from  three  of  the  four  heirs  of 
the  latter  to  Charles  Burgen,  for  the  land  in  contest,  was  read 
in  evidence;  and  it  was  proved  that  the  four  heirs  of  Isaac 
Burgen  are  still  living,  and  that  they  were  all  of  age  twenty 
years  before  the  trial. 

Upon  this  proof  the  court  instructed  the  jury,  in  effect,  thai 
if  Million  acquired  the  possession  under  an  executory  contract 
of  purchase  from  Charles  Burgen,  he  was  estopped  from  deny- 
ing that  the  title  was  in  Burgen,  and  that  the  proof,  if  believed, 
showed  a  right  to  recover.  It  refused  to  instruct  the  jury  at 
the  instance  of  defendant,  that  under  the  proof  they  should 
find  for  the  plaintiff  only  three  undivided  fourth  parts  of  the 
land. 

The  circuit  court  has  been  justified  in  argument  for  the  giv- 
ing and  refusing  these  instructions,  mainly  on  two  grounds, 
viz.:  The  right  of  the  jury  to  presume  a  conveyance  from  that 
heir  of  Isaac  Burgen  from  whom  no  conveyance  was  produced, 
and  the  estoppel  upon  Million  to  deny  Charles  Burgen's  title. 

We  do  not  concur  with  the  counsel  entirely  in  these  views. 
There  was  no  contract  of  purchase  proved  between  Charles 
Burgeu  and  the  heirs  of  Isaac  Burgen,  other  than  that  evi- 
denced by  the  deed  executed  by  three  of  them,  in  1816.  Nor 
is  there  any  other  circumstance  in  proof,  from  which  the  jury 
might  infer  a  conveyance  from  the  other  heir,  upon  a  possession 
of  twenty  years.  Grants  are  presumed  after  twenty  years'  pos- 
session, as  we  are  told  by  the  books;  but  they  are  a  species  of 
conveyance  technically  applicable  to  incorporeal  hereditaments 
alone;  and  the  books  are  so  to  be  understood  when  treating  on 
this  subject.  These  presumptions  in  favor^  of  incorporeal 
hereditaments,  are  created  by  the  courts,  in  analogy  to,  and  in 
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aid  of  the  statute  of  limitations,  bringing  within  its  operation 
a  large  class  of  cases  not  embraced  bj  its  letter,  and  which 
otherwise  woald  not  receive  the  benefit  of  its  protection.  But 
if  a  coiiTeyance  of  the  entire  fee  simple,  from  the  true  owner  of 
real  estate,  can  ever  be  presumed  from  mere  length  of  posses- 
non,  without  other  circumstances  to  aid  the  presumption,  it 
can  not  be  in  less  than  thirty  years.  To  presume  a  deed  in  less 
time  would  manifestly  confound  all  distinction  between  the 
different  periods  allowed  for  making  entry,  and  bringing  a  writ 
of  right.  Peaceable  enjoyment  of  real  estate  for  twenty  years, 
daimiag  it  as  one's  own,  is  no  doubt  prima  facie  evidence  of 
absolute  and  rightful  ownership.  But  like  all  such  evidence, 
it  remains  good  only  until  the  contrary  is  shown.  It  is  very 
different  in  its  effect  from  the  presumption  of  a  conveyance 
from  the  true  owner,  which  is  measureably  susceptible  of  dis- 
proof. 

If  the  instruction  had  been  as  counsel  seem  to  treat  it,  and 
as  the  court  probably  intended,  that  as  Million  entered  under 
an  executory  contract  with  Burgen,  he  was  estopped  to  deny 
Burgen's  title,  it  could  not  have  been  caviled  with.  But  the 
instruction  is,  that  Million  was  estopped  from  denying  that  the 
title  was  in  Burgen,  which  differs  materially  from  the  other. 
Burgen  himself ,  if  he  had  been  in  the  actual  possession,  would 
not  have  been  estopped  from  showing  that  he  had  not  a  legal 
or  even  vendible  title  to  the  whole  or  any  part  of  the  land. 
Neither,  therefore,  can  another  holding  under  him,  as  Million 
did,  be  estopped.  It  would  have  been  perfectly  competent  for 
either  of  them  to  have  shown  that  Burgen  held  the  whole,  or 
any  part,  by  executory  contract  merely. 

But  as  there  was  no  such  proof  made,  we  do  not  think  the 
case  should  be  reversed  for  such  verbal  inaccuracy  in  the  frame 
of  the  instruction.  It  must  be  understood,  as  not  inhibiting 
the  making  of  proof,  but  the  improper  use  of  the  proof  made. 
The  bill  of  exception  states  that  it  was  proved  ''that  Charles 
Burgen  came  into  possession  under  Isaac  Burgen's  heirs,  and 
continued  in  possession  of  the  land,  claiming  it  as  his  own, 
until  1823."  This  is  the  whole  statement  of  the  proof  as  to  the 
manner  of  his  holding.  There  is  nothing  in  it,  which  indicates 
that  he  looked  to  Burgen's  heirs  for  the  title.  The  statement 
is,  that  he  held  it,  claiming  it  as  his  own. 

Though  a  defendant  in  an  execution  is  not  estopped  to  show 
the  nature  of  his  title,  in  order  to  manifest  that  it  is  a  mere 
equitable  one,  or  otherwise  not  vendible  under  execution,  yet 
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we  deem  him  estopped  from  showiDg  a  saperior  outstanding 
title  in  another,  merely  for  the  purpose  of  defeating  the  recov- 
ery of  the  purchaser  under  an  execution,  without  manifesting 
any  connection  between  him  and  such  title.  It  is  not  necessary 
that  the  purchaser  should  have  the  superior  legal  title,  to  ena- 
ble him  to  recover  from  the  defendant  in  the  execution.  It  is 
enough  that  the  title  of  the  defendant,  such  as  it  was,  good  or 
bad,  was  vendible,  and  that  the  purchaser  has  acquired  it.  A 
contrary  doctrine  would  subject  purchasers,  oftentimes,  to  infi- 
nite trouble  and  inconvenience.  To  deduce  title  from  the 
patentee,  by  regular  legal  proof,  is  generally  accompanied  with 
much  di£Sculty;  and  it  may  well  happen,  that  the  knowledge 
of  the  mode  of  doing  it  is  locked  up  in  the  defendant's  own 
breast.  On  the  other  hand  we  can  perceive  no  injury,  incon- 
venience, or  injustice,  that  can  ensue  to  the  defendants,  from  the 
rule  here  prescribed.  He  has,  or  is  justly  presumed  to  have, 
full  knowledge  of  his  own  title,  and  its  mode  of  derivation.  If 
it  is  a  mere  equitable  one,  or  one  which,  from  any  cause,  is  not 
subject  to  execution,  he  ought  to  be  able  to  show  it,  and  will 
not  be  estopped  from  so  doing.  The  burden  of  the  proof 
properly  rests  on  him. 

Taking  the  instruction,  therefore,  as  speaking  in  reference  to 
the  case  as  it  then  stood  before  the  jury,  it  meant  nothing  more 
than  that  the  defendant  was  estopped  from  relying  upon  the 
superior  title  shown  to  be  in  one  of  the  heirs  of  Burgen,  to  de- 
feat the  plaintiff's  recovery,  to  the  extent  of  an  undivided  fourth 
of  tl^  land.  With  this  understanding,  we  do  not  think  the 
instruction  given  is  liable  to  just  exception,  or  that  the  court 
should  have  given  that  asked  by  the  defendant. 

The  judgment  must  be  afiSrmed. 


Execution  Boukd  Tmi  Dbfbndant's  Goons  at  oommon  law  from  its 
teste:  Oreen  v.  Johnwm,  11  Am.  Dec  763,  and  note;  Jone$  v.  Jones,  18  Id. 
327;  JIatigon  v.  Barnes*  Lessee,  22  Id.  322.  The  lien  of  an  exeoation  binda 
the  goods  from  the  delivery  of  the  writ  to  the  sheriff,  and  takes  preoedencs 
of  subsequent  transfers:  Beats  v.  Onemsey,  5  Id.  848;  Haggerty  ▼.  WUber, 
8  Id.  321;  Cresson  v.  SUnO,  Id.  373;  Beals  v.  AUen,  9  Id.  221;  Jonts  v.  J<mss, 
18  Id.  327. 

NoncB  SujfJfiomiT  to  put  one  on  inquiry:  Lodge  v.  SimonUm,  23  Id.  48^ 
note. 
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TaYLOB   V.  POBTEB. 

[1  Dava,  421.] 

No  PuvciTiiB  ow  Law  Allows  one  man  to  subetitnte  himaelf  m  tha  vendor 
in  a  oontraet  for  the  sale  of  land,  in  place  of  another*  against  the  will  of 
the  vendee. 

VxHDOB  nr  A  CoNTBACT  VOB  THS  Salb  of  a  tract  of  land,  or  his  legal  repre- 
sentatives as  snch,  can  alone  make  snch  title  aa  the  vendee  will  be  com- 
pelled to  accept,  and  the  administrator  of  such  vendor  who  holds  in  his 
•  own  right  the  title  to  the  land  agreed  to  be  conveyed,  can  not  compel  the 
vendee  to  accept  the  title  nnder  hia  contract  with  the  deceased. 

Vkndeb  who  has,  wtthout  Suoobs8»  Maj>b  kvebt  Bkasonablb  Efvort  to 
obtsin  the  title  contracted  to  be  conveyed  to  him,  and  who  has  abandoned 
the  possession  and  filed  his  bill  for  a  rescission,  oan  not  then  be  compelled 
to  accept  the  title. 

GouBTS  ow  Equitt,  in  thb  BncKSiOH  ov  GoHTBAon^  seek  as  near  as  possible 
to  place  the  parties  in  eiaiu  quom 

VxHDEB  IN  Possession  of  Land,  nnder  a  contract  of  pnrohase,  is  not  charge- 
sble  with  rents,  nor  entitled  to  interest  on  the  money  paid,  as  long  as  the 
parties  abide  by  the  contract. 

CTfon  thb  Disaffirmanox  of  such  a  Oontbaot,  the  vendee  is  chargeable  with 
rents  until  he  surrenders  possession,  and  is  entitled  to  interest  until  his 
money  is  refunded. 

Whkbx  thxbs  has  been  a  Pabtial  Payment  by  the  vendee  in  such  a  con- 
tract, upon  it  being  disafl&rmed,  there  should  be  sn  equitable  adjustment 
of  rent  and  interest. 

Vmkdsm  in  a  Ck)NTBAOT  OF  PuBCHASB  is  not  Compelled  to  go  out  of  the  state 
to  notify  the  vendor  that  he  renounces  the  contract;  he  may  abandon  the 
possession  without  notioe. 

CroN  THB  Rbsctsbton  of  a  Contbact  for  the  sale  of  land  for  failure  of  the 
vendor  to  make  the  vendee  a  title  as  agreed,  the  former  must  take  back 
the  property  without  compensation  for  casual  destruction,  decay,  or  di- 
lapidation of  buildings,  or  other  improvements  not  caused  by  any  neg- 
ligent act  or  omission  of  the  vendee;  but  the  latter  is  liable  if  he  has  sold 
and  removed  or  wantonly  injured  or  destroyed  such  improvements.  - 

Bill  in  chancery  for  a  reflciasion.  Appeal  from  the  circuit 
tfonrt  of  Campell  county.  The  facts  are  detailed  at  length  in 
the  opinion. 

Morehead  and  Braum,  for  the  appellant. 
MarskaU  and  Julian^  contra. 

By  Court,  TJMDBBWooDy  J.  In  1810,  James  McGinnis  executed 
his  bond  to  Porter,  for  the  conveyance  of  lots  Nos.  89  and  90,  in 
the  town  of  Newport,  "  including  the  tan  yard,  dwelling-house, 
currying  shop,  and  bark  house,  with  all  other  improvements 
thereon,  so  soon  as  he  should  pay  half  the  purchase  money,  to 
wit,  four  hundred  and  fifty  dollars."    In  182G,  Porter  filed  his 
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bill,  charging,  in  sabstance,  that  McGinnis  had  only  an  equi- 
table title  to  one  of  the  lots,  and  that  he  had  no  title  whatever 
to  the  other;  that  McGinnis  was  dead;  that  Taylor  had  admin- 
istered, and  as  administrator,  had  obtained  judgments  on  the 
two  last  notes  executed  for  a  part  of  the  purchase  money;  that 
he,  Porter,  had  paid  more  than  the  half  of  the  purchase  money, 
and  that  he  could  obtain  no  title.  Wherefore,  he  prayed  for  an 
injunction,  dissolution  of  the  contract,  etc. 

The  circuit  court  perpetuated  the  injunction,  rescinded  the 
contract,  and  decreed  the  payment  of  five  hundred  and  fifty- 
three  dollars  to  the  complainant  Porter,  that  being  the  amount 
of  the  purchase  money  paid  by  him,  subject  to  a  deduction  of 
three  hundred  dollars,  as  rent  for  the  use  of  the  premises,  while 
they  were  in  the  possession  of  Porter,  who  had  abandoned  the 
property,  after  using  it  about  six  years.  From  the  above  decree, 
Taylor  prosecutes  an  appeal,  and  now  insists  that  it  was  errone- 
ous to  rescind  the  contract;  but,  if  that  be  right,  then  the  cir- 
cuit court  erred  in  not  compelling  the  appellee  to  account  for 
waste,  and  the  dilapidation  of  the  improvements,  as  well  as 
rent,  and  that  the  sum  allowed  for  rent  is  less  than  it  should 
have  been. 

The  contract  was  correctly  rescinded  by  the  circuit  court. 
McGinnis  was  unable  to  make  a  title  according  to  his  contract. 
This  seems  to  be  admitted  by  Taylor;  but  he  claims  the  right  of 
controlling  the  lots  in  Newport,  and  disposing  of  them  under 
authority  derived  from  the  original  proprietor  of  the  town,  and 
an  effort  is  made  by  him  to  compel  Porter  to  accept  the  title 
through  him,  and  to  pay  the  purchase  money.  The  principle 
is  unknown  to  this  court,  which  will  allow  one  man  to  substitute 
himself  as  the  vendor,  in  place  of  another,  against  the  will  of 
the  vendee.  The  fact  that  Taylor  has  administered  on  the  gooda 
and  chattels  of  McGinnis,  can  not  give  him  the  right  to  substitute 
himself  for  McGinnis  in  the  fulfillment  of  his  contracts  for  land, 
by  conveying  the  title  directly  to  Porter.  The  appellee  is  not 
bound  to  accept  the  title  from  any  one  except  his  vendor,  or  his 
representatives,  acting  in  their  representative  character.  The 
insolvency  of  McGinnis,  in  this  case,  can  not  change  the  rule. 
Taylor's  warranty  may  be  better  than  that  of  the  representatives 
of  McGinnis,  but  Porter  is  not  bound  to  accept  it,  because  he 
made  no  contract  with  Taylor. 

It  is  useless  to  inquire  whether  the  title  to  the  lots  is  vested 
in  the  trustees  of  Newport,  or  to  determine  in  whom  it  abides. 
It  is  sufficient  that  McGinnis  had  no  title,  and  that  his  repre- 
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■entatiTes^  as  sach,  have  proved  no  titles  in  order  to  comply 
spedfieally  with  the  contract.  It  is  too  late  now  to  reqaire 
Porter  to  accept  a  title  if  it  were  entirely  unexceptionable.  The 
qaeBtions  raised  relative  to  rent,  waste,  and  deterioration  of  the 
property  by  its  use  and  abandonment,  are  more  important.  It 
aeems  that  Porter  abandoned  the  property  after  using  it  about 
six  years.  Before  abandoning  the  property  he  had  made  one 
or  more  ineffectual  efforts  to  obtain  the  title  from  McGinnis, 
who  had  removed  from  the  state.  Failing  to  obtain  the  title, 
he  abandoned  the  property  without  giving  any  notice  of  the 
abandonment  to  McQinnis,  then  a  non-resident. 

It  is  not  clear,  in  what  state  of  repair  the  improvements  were 
left.  In  1827,  according  to  the  proof,  the  improvements  had 
gone  to  destruction.  The  dwelling-house  had  not  been  in  ten- 
antable  order  for  the  preceding  seven  years.  It  may  be  inferred 
from  the  evidence,  that  the  lots  in  their  unimproved  condition 
were  not  worth  more  than  a  sixth  part  of  the  sum  Porter  agreed 
to  give  for  them.  The  improvements,  the  tannery,  constituted 
much  the  greater  part  of  the  value  of  the  property.  Upon  these 
facts,  the  questions  arise,  whether  Porter  shall  be  compelled  to 
pay  rent,  and  if  so,  for  what  period  of  time;  and  whether  he 
•hall  be  compelled  to  account  for  the  deterioration  of  the  im- 
provements 

The  great  principle  which  governs  the  chancellor  in  rescinding 
contracts,  is  to  place  the  parties,  if  practicable,  in  siaiu  quo. 
If  that  can  not  be  done,  then  he  should  come  as  near  to  it  as 
possible,  the  nature  and  stipulations  of  the  contract  considered. 
If,  in  this  case.  Porter  had  paid  all  the  purchase  money  as  it 
became  due,  and  then  asked  for  a  rescission  of  the  contract  be- 
cause he  could  not  obtain  a  title,  equity  would  i^uire  of 
McOinnis  to  repay  the  pprchase  money,  and  of  Porter  to  restore 
the  property.  But  so  long  as  Porter  held  and  used  the  property 
which  he  contracted  for,  he  would  have  no  right  to  demand 
interest  on  the  money  be  had  paid  for  it.  Nor  would  McGinnis 
under  such  circumstances  have  a  right  to  demand  rent.  This 
should  be  the  rule  so  long  as  the  parties  continued  to  affirm  the 
contract,  upon  a  disaffirmance  by  the  vendee;  if  he  continues 
in  possession  thereafter,  he  should  account  for  rents,  and  is 
entitled  to  interest.  The  present,  however,  is  not  a  case  coming 
precisely  within  the  operation  of  the  foregoing  rules. 

Porter  never  paid  the  whole  of  the  purchase  money.  McGinnia 
did  not,  therefore,  obtain  the  full  equivalent  for  the  property, 
according  to  the  terms  of  the  contract;  consequently  could  not 
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have  been  indemnified  for  the  use  of  the  entire  property,  bj  the 
use  of  a  part  of  the  purchase  money.  While  Porter  enjoyed 
all  he  contracted  for,  McGinnis  only  enjoyed  a  part  of  the  con* 
sideration  he  was  to  have,  under  the  contract.  This  inequality 
should  be  made  up.  We  deem  it  unnecessary,  however,  to  go 
into  a  consideration  of  the  principles  applicable  to  this  case,  in 
order  to  fix  the  rule  which  should  govern  in  ascertaining  the 
extent  of  Porter's  liability  for  rent,  because  it  is  very  clear  that 
he  has  been  charged  as  much  as  could  be  allowed  under  any  rule 
we  might  adopt. 

We  are  of  opinion  that  the  circuit  court  correctly  refused  to 
charge  Porter  with  rent  after  he  had  abandoned  the  property. 
At  that  time,  McGinnis  was  a  non-resident,  and  it  was  not  the 
duty  of  Porter  to  go  out  of  the  state  in  pursuit  of  McGinnis,  in 
order  to  notify  him  that  the  contract  was  renounced,  especially 
as  it  was  the  duty  of  McGinnis  to  make  the  title  upon  the  pay- 
ment of  half  the  purchase  money,  wherein  McGinnis  was  de- 
linquent. 

Upon  the  subject  of  waste,  it  is  sufficient  to  remark  that  there 
is  no  evidence  which  shows  that  Porter  committed  any.  The 
deterioration  of  the  property  seems  to  have  been  the  result  of 
ordinary  use  and  natural  decay.  It  does  not  appear  that  Per* 
ter  made  any  repairs,  nor  is  it  shown  what  sum  would  have  been 
sufficient  to  keep  the  premises  in  repair.  Upon  this  branch  of 
the  case,  the  question  is,  shall  Porter  be  compelled  to  restore  the 
property  in  as  good  condition  as  it  was  when  he  received  it? 
If  he  does  not,  shall  he  account  for  the  deterioration? 

The  vendor  is  in  evexy  case  bound,  upon  the  rescission  of  the 
contract,  to  return  the  whole  of  the  purchase  money.  If  he  be 
robbed  and  lose  it  all  the  hour  after  receiving  it,  or  be  de- 
prived of  it  by  any  casualty  whatever,  still  he  is  bound  to  restore 
the  whole.  If  that  be  the  case,  does  not  reciprocity  hold  the 
vendee  liable  for  the  restoration  of  the  property  in  as  good  a 
condition  as  it  was  in  when  he  received  possession  ?  It  might 
be  regarded  as  a  hard  case  on  the  part  of  the  vendor,  who  was 
compelled  to  return  a  thousand  or  ten  thousand  dollars,  whieh 
he  had  received  for  a  lot  and  the  improvements  on  it,  and  to 
take  back  the  lot  without  its  improvements,  when  they  consti- 
tutod  nine  tenths  of  the  value  of  the  property  at  the  date  of  the 
sale.  Suppose  the  improvements  are  destroyed  by  fire,  is  the 
vendee  bound  to  rebuild,  or  to  deduct  the  value  of  the  improve- 
ments from  the  purchase  money,  when  the  contract  is  rescinded  ? 
We  think  the  vendee  is  not  bound  to  rebuild,  or  to  account  foi 
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the  Talae  of  improTements  destroyed  by  casualty.  Notwith* 
standiiig  such  destruction,  he  is  bound  to  accept  a  title,  pro- 
vided the  Tender  complies  with  his  contract,  or  tenders  a  per- 
formance in  due  time.  It  would  be  difficult  to  show  that  the 
vendor's  failure  to  comply  with  the  contract  could,  in  sound 
morals,  give  him  an  equitable  claim  to  the  value  of  the  improve- 
ments which  were  destroyed  in  their  use  or  by  casualty,  when  the 
loss  would  fall  upon  the  vendee,  provided  the  vendor  performed 
the  contract,  or  could  insist  upon  a  specific  execution  before  the 
chancellor.  To  allow  the  vendor  to  recover  for  improvements 
thus  destroyed,  after  he  was  in  default  to  such  an  extent  as  jus- 
tified the  rescission  of  the  contract,  would  be  to  reward  his 
wrong.  Inasmuch,  therefore,  as  the  vendee  is  compelled  to  put 
up  with  the  loss,  where  the  vendor  has  a  right  to  sell  the  prop- 
trty  and  observes  the  contract  on  his  part,  he  ought  not  to  abide 
by  or  sustain  the  loss,  where  the  contract  is  not  rescinded  for 
any  fault  of  his,  but  for  the  failure  or  inability  of  the  vendor  to 
perform  it. 

The  vendee  in  possession  is  the  quasi  tenant  of  the  vendor 
where  the  contract  is  executory.  But  still  the  vendee  holds  so 
far  in  his  own  right  as  to  incur  no  legal  obligation  to  make  re- 
pairs, or  to  warrant  or  insure  against  casualties.  How  can  it  be 
told  that  the  same  kind  of  casualty,  or  one  more  destructive, 
might  not  have  happened,  if  the  vendor  had  continued  in  pos- 
session and  not  made  the  sale  ?  Would  he  keep  the  property 
in  any  better  repair  than  his  vendee  ?  If  casualties  happened 
while  he  was  possessed  and  the  owner,  or  if  he  failed  to  repair 
and  the  property  went  to  destruction,  the  loss  would  be  his. 
There  is  no  certainty  that  the  property  would  be  safer  remain*- 
mg  in  the  hands  of  the  vendor,  than  in  the  possession  of  the 
vendee;  and  therefore,  unless  the  injury  can  be  traced  to  some 
culpable  act  or  omission  of  the  vendee,  producing  the  loss  in 
the  value  of  the  improvements,  we  perceive  no  ground  on  which 
to  charge  him.  If  he  set  fire  to  them,  and  consumed  them,  or 
if  he  removed  and  sold  them,  in  these  and  similar  cases,  as  the 
deterioration  would  result  from  his  voluntary  act,  he  should  be 
held  responsible,  on  the  rescission  of  the  contract,  for  the  value 
of  the  property  he  had  thus  destroyed  or  used.  But  when, 
without  his  fault,  a  loss  happens,  it  should  fall  on  the  vendor 
who  has  been  faithless  to  his  contract. 

The  restoration  of  the  purchase  money,  in  the  same  number 
of  dollars  and  cents,  may  be  far  from  doing  exact  justice  to  the 
vendee,  because  the  rise  of  property  in  price,  between  the  date 
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Thb  Pkndxvct  or  an  Attachment  Suit  wtthout  ths  JuBiSDicnoK,  ia 
reMon  that  jadgment  upon  the  same  canae  of  aotion  here  ahoald  be 
conditioiial,  so  that  ita  execution  may  be  stayed,  milesa  the  plaintiff  dia- 
miss  the  attachment  salt,  or  if  he  elect  to  prooeed  in  that  snit^  ao  that 
only  the  balance  due  on  the  judgment^  after  the  sale  of  the  attachment 
property,  may  be  collected  here. 

Thb  opinion  states  the  case. 

By  Coort,  Pobtbb,  J.  This  suit  is  brought  to  recoyer  from 
the  defendant  a  debt  due  to  the  fusolyent^  previous  to  his  failure, 
and  an  attachment  was  levied  on  property  of  the  defendant, 
found  within  the  jurisdiction  of  the  court. 

There  were  two  trials  in  the  court  below,  and  on  both  the 
decision  was  in  favor  of  the  plaintiff.  The  prooeedings  in  the 
court  below,  and  the  causes  which  induced  the  judge  to  order  a 
new  trial,  need  not  be  set  out,  as  the  case  turns  on  matters 
which  are  not  affected  by  them.  The  existence  of  the  debt 
appears  to  be  sufficiently  proved.  The  principal  question  in 
the  cause,  relates  to  the  effect  which  an  attachment  should  have, 
that  was  levied  by  the  plaintiff  on  goods  of  the  defendant  in  the 
state  of  Kentucky,  and  which  attachment  was  in  force  at  the 
time  this  suit  was  instituted. 

The  defendant  has  pleaded  the  suit  in  Kentucky,  on  which 
the  attachment  issued  in  abatement  of  the  present  aotion;  and 
he  has  further  pleaded,  that  the  plaintiff  had,  previous  to  the 
institution  of  this  suit,  funds  belonging  to  the  defendant  to  an 
amount  sufficient  to  satisfy  the  claim  of  the  petitioner. 

On  the  first  point,  we  think,  the  pendency  of  a  suit  for  the 
same  cause  of  action,  in  another  state,  can  not  abate  a  suit  in 
our  courts;  and  the  principles  on  which  this  doctrine  has  been 
established,  and  so  generally  recogniised,  are  not  at  all  affected 
by  the  process  which  the  plaintiff  may  resort  to  in  another 
country  to  enforce  or  assure  his  rights.  We  can  not  distinguish 
between  the  effect  of  a  suit  in  which  attachment  issued,  and  one 
where  the  defendant  was  arrested  and  held  to  baiL 

But  though  that  attachment  can  not  deprive  the  plaintiff  of 
the  aid  of  our  courts  to  enforce  his  rights,  we  are  of  opinion, 
for  reasons  which  will  be  given  hereafter,  that  it  may  have  effect 
in  modifying  the  relief  to  which  he  is  entitled  here;  and  it  there- 
fore becomes  necessary  to  examine  the  exceptions  taken  to  the 
evidence  by  which  the  defendant  attempted  to  establish  the 
pendency  of  the  suit  in  Kentucky. 

The  defendant  produced  in  evidence  two  records  sewed  to- 
gether.    One  of  the  suit  of  the  present  plaintiffs  against  the 
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trators,  and  every  of  them/'  etc.  It  was  held  a  joint,  not  a 
joint  and  seyeral,  obligation:  Whart.  Dig.  90. 

And  there  are  a  great  many  cases  in  the  books  which  clearly 
proceed  on  the  idea  that  such  words  create  a  joint  obligation, 
because  they  turn  on  the  effect  of  other  words  being  added  to 
them,  which  make  the  engagement  one  in  solido,  A  number 
of  them  are  collected  in  Bac.  Abr.,  vol.  5,  164-16G. 

But  be  the  authorities  in  that  system  of  jurisprudence  what 
they  may,  we  are  of  opinion  that  under  the  provisions  of  our 
code  the  words  "  we  promise  to  pa/'  do  not  express  an  obliga- 
tion that  each  one  of  the  parties  signing  shall  pay  the  sum 
whicb  is  promised  by  all. 

We  do  not  think  there  is  any  weight  in  the  objection  that  the 
obligation,  in  this  instance  having  been  given  to  secure  the  pay- 
ment of  a  debt  due  by  others,  must  be  subject  to  the  law  which 
governs  sureties.  The  proof  adduced  shows  that  the  parties 
signing  it  were  not  bound  for  the  principal  debt.  The  engage- 
ment was  independent  of  it,  and  received  as  collateral  security. 

It  was  contended  that  the  defect  of  not  joining  all  the  debt- 
ors in  the  suit  should  have  been  pleaded  by  way  of  exception, 
and  that  it  was  the  duty  of  the  defendants  at  the  same  time  to 
show  that  those  who  were  not  sued  were  amenable  to  the  juris- 
diction of  this  court. 

Admitting  the  regular  practice  to  be  that  this  matter  should 
be  pleaded  in  limine  liHSf  we  do  not  see  how  the  plaintiffs  could 
be  benefited  by  the  recognition  of  the  rule.  All  the  obligors 
were  made  parties  in  the  first  instance  to  the  suit.  The  plaint- 
iffs, after  issue  joined,  discontinued  as  to  some,  and  by  doing 
so  left  the  defendants  no  remedy  but  to  take  advantage  of  it  at 
the  trial.  As  the  general  rule  is  that  all  must  be  sued,  and  the 
exception,  if  it  be  one,  is  that  the  co-debtors  can  not  be  brought 
before  the  court,  we  think  it  is  sufficient  for  the  defendants  to 
show  that  all  are  not  made  parties,  and  that  it  is  the  duty  of 
the  plaintiffs  to  establish  the  facts  which  make  their  case  an  ex- 
ception. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg« 
ment  of  the  circuit  court  be  affirmed,  with  costs. 


That  the  tendency  of  the  law  is  rather  to  consider  an  obligation  as  joint 
than  as  joint  and  several,  see  Carter  v.  Carter,  2  Adl  Deo.  113,  and  also  sama 
as  to  what  words  will  create  an  obligation  joint  and  severaL 
Dm.  Vol.  XXV— 19 
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ArMISTED    V.  BOWDEN. 

[S  LonzaxAXA,  268.] 

Thb  Bights  ov  Creditobs  under  an  Attachment  on  Slavu  will  not  b* 
affected  by  a  prior  conveyance  of  the  slaves,  executed  without  the  itate^ 
and  which  has  not  been  recorded  here,  nor  under  which  has  there  beea 
possession  taken.  * 

Thb  facts  appear  from  the  opinion. 

McCaleb  and  Oray,  for  the  appellants. 

Peirce,  contra. 

By  Court,  Pobteb,  J.  This  action  was  commenced  by  at- 
tachment, and  the  case  comes  before  us  on  an  appeal  by  the 
intervenors,  who  set  up  title  to  the  property  attached  in  the 
hands  of  the  garnishee. 

The  appellants  claim  under  a  sale  made  in  the  state  of  Vir- 
ginia. The  slaves  were  not  delivered  when  the  attachment  was 
laid,  nor  was  any  registry  ever  made  in  this  state  of  the  convey- 
ance by  which  they  were  acquired.  The  plaintiif,  who  was  a 
third  party  to  the  act,  can  not  be  affected  by  it  until  it  was  duly 
recorded  here.  The  slaves  were  within  this  state  when  the  con- 
tract abroad  took  place;  and  it  is  clear  that  the  conveyance  made 
there  can  not  have  greater  effect  than  a  similar  one  executed 
within  the  limits  of  Louisiana  which  was  unregistered  could 
have:  2  La.  122. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  afiirmed,  with  costs. 


Ck)NFLiCT  OF  Laws  Regarding  Transfers. — Generally,  the  validity  of  a 
contract  must  be  determined  according  to  the  laws  of  the  country  where  it 
is  made;  but  transfers  of  property  form  an  exception  to  this  rule.  The  trans- 
fer must  be  valid  under  the  laws  of  the  state  or  nation  in  which  the  property 
is  situate;  and  this  is  especially  true  when  the  transfer  is  assailed  by  the 
creditors  of  the  veudor  residing  in  the  state  where  the  property  is  sitoatai 
MUea  V.  0dm,  19  Am.  Dec.  177;  Saul  v.  H%»  Creditors,  16  Id.  212,  and  notei 
BafMty  Y.  Stevenson^  12  Id.  468,  tind  note. 


Versailles  v.  Hall. 

[5  LonzBiAii^  28L] 

The  Ck>NTRACT  of  Indenture  is  not  Assignable  so  as  to  pasi  a  right  to  ikm 

assignee  to  the  services  of  the  apprentice. 

The  facts  appear  from  the  opinion. 

By  Court,  Porter,  J.     This  case  presents  distinct  questiona 
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in  relation  to  the  two  minors.  Pierre  Avariste,  who  was  origi- 
nallj  bound  to  Hall  and  Adams,  agreed,  with  the  consent  of 
his  mother  and  the  approbation  of  the  major,  that  the  inden- 
ture should  be  transferred  to  the  defendant.  As  the  original 
indenture  thus  transferred  was  made  previous  to  the  promul- 
gation of  the  Louisiana  code,  the  case  falls  within  the  law  as 
settled  in  10  Martin,  358,  and  the  right  to  annul  the  indenture 
mast  be  denied.  The  question  whether  the  master,  under  the 
provisions  of  the  Louisiana  code,  can  correct  the  indented  ser- 
Tant  with  a  whip,  need  not  be  decided  in  this  case. 

John  Baptiste's  indentures,  however,  have  not  been  trans- 
ferred with  the  approbation  of  the  mayor,  and  the  defendant's 
right  to  his  services  depends  on  the  validity  of  the  transfer 
made  to  him  by  his  partner  Adams.  The  contract  of  indenture 
appears  to  us  to  be  personal  and  not  susceptible  of  alienation. 
The  character,  temper,  etc. ,  of  the  master  enter  much  into  the 
considerations  on  which  such  an  agreement  is  made,  and  he  has 
not  a  right  to  substitute  another  in  its  place  without  the  con- 
sent of  the  minor,  or  his  legal  representatives.  Chancellor 
Kent  says  it  is  yet  not  definitely  settled  whether  an  indented 
apprentice  can  be  assigned  from  one  master  to  another,  though 
he  cites  cases  which  go  far  to  show  that  it  is  considered  he  can 
not.  Lord  Mansfield  said  in  the  case  of  The  King  v.  Stockland^ 
that  though  an  apprentice  is  not  assigoable,  yet  if  he  continue 
to  serve  the  new  master  he  might  gain  a  settlement  under  the 
poor  laws.  In  the  case  of  Baxter  v.  BenfieJd*  it  was  decided 
that  a  contract  of  apprenticeship  ceased  with  the  life  of  the 
master,  and  did  not  pass  to  the  executor.  We  apprehend  it 
wonld  be  the  same  thing  in  case  of  insolvency.  The  interest  in 
the  services  of  the  individual  indented  would  not  pass  to  the 
syndics.  Nothing  positive  can  be  found  in  our  laws  on  the  sub- 
ject. It  would  seem  difficult  to  assimilate  free  children  to 
property  which  passes  by  a  transfer  in  writing,  or  by  delivery, 
or  that  they  have  no  higher  protection  against  a  transfer  to  a 
had  master  than  a  slave:  2  Kent  Com.,  ed.  1832,  265;  Doug.  70; 
2  Strange,  126G. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  parish  court,  so  far  as  it  relates  to  the  apprentice 
John  Baptiste,  be  affirmed,  and  that  the  judgment  of  said  court 
in  relation  to  Pierre  Evariste  be  reversed,  and  that  as  to  him, 
there  be  judgment  in  favor  of  the  defendant.    The  costs  to  be 

in  equal  proportions  by  the  plaintiff  and  defendant. 

" 

1.  Doar-  70.  2.  Boater  v.lhirjUId.  a  Stn.  1961. 
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AflsxoHinESTS  OF  CoNTBACTS  OF  AppREHTZOiSHiP. — ^Tho  law  apon  this  snb- 
Ject  IB  tlias  stated  in  Beeve»  in  his  work  upon  Domestic  Relations:  "The 
right  which  the  master  acquires  to  the  service  of  his  apprentice  can  never  bo 
assigned  to  another  person.  It  is  incompatible  with  the  natnre  of  the  con- 
tract, which  is  altogether  fiduciary.  The  master  is  one  in  whom  the  parent 
of  the  apprentice  has  sach  confidence  as  induces  him  to  place  under  his  care 
his  child.  It  is  a  personal  trust  which  can  not,  in  any  case,  be  assigned  to  an- 
other. By  the  custom  of  London,  apprentices  may  be  assigned.  It  is  also  a 
Qsual  practice  in  this  country;  but  I  have  not  learnt  that  such  practice  has 
been  sanctioned  by  the  decision  of  any  court:  1  BL  Com.  420;  12  Mod.  553; 
3  Keb.  519;  Doug.  70;  Stra.  1267."  Reeve  on  Domestic  Relations,  3i4, 
345.  See,  also,  Haley  v.  Taylor,  3  Dana,  221;  Nichenon  v.  Hmoard^  19 
Johns.  113.  But  though  such  assignment  could  pass  no  interest  in  the  ap- 
prentice, yet  if  the  apprentice  should  refuse  to  serve  under  the  assignment, 
then  this  latter  will  be  considered  in  the  light  of  a  contract  between  the  two 
masters  that  the  child  should  serve  the  assignee,  and  the  assignor  would  bo 
liable  upon  his  covenant:  King  v.  Siockland,  Doug.  70;  I  Ld.  Raym.  <S8S; 
Baley  t.  Taylor,  3  Dana,  221;  Niekerson  t.  Howard,  19  Johns.  113. 


Henshaw  kt  al.  v.  Rollins. 

[S  LoumAiiA,  885.] 

(hrx  FuBNiSHiKO  NscBsaABT  Supplies  to  a  Vessel  has  a  remedy  to  en« 
f ovoe  payment  therefor,  against  either  vobboI,  owners,  charterers,  or 


Idbc— Notation. — ^That  snch  person  has  charged  soofa  snpptios  to  the  diaiw 
terer  will  not  per  §e  act  as  a  novation  and  release  the  other  partMk 

Thb  faots  appear  from  the  opinion. 

Orymes,  for  the  appellant. 

SlideU,  corUra. 

Mabtih,  J.  The  defendant  is  appellant  from  a  judgment  bj 
which  the  plaintiff  recoTored  from  him,  as  master  of  the  brig 
Sarah,  the  amount  of  disbursement  made  at  his  request  by 
them  for  the  brig,  on  the  account,  not  of  her  owner,  but  of 
persons  who  had  chartered  her. 

The  counsel  for  the  plaintiff  has  held,  that  by  the  grand 
principles  of  mercantile  law,  the  master  is  liable  for  the  dis- 
bursements of  the  vessel,  unless  relieved  from  the  responsibility 
by  the  express  terms  of  the  contract:  Holt  on  Shipping,  319, 
Abb.  N.  S.  135;  Livermore  ou  Agency,  267;  Paley,  305.  Ha 
has  contended,  the  special  engagements  of  the  master  appear, 
many  of  the  bills  having  been  paid  by  his  written  order.  That 
the  defendant  can  not  avail  himself  of  a  plea  of  novation,  as 
this  mode  of  extinguishing  a  debt  can  not  be  presumed,  and 
must  be  express  and  unequivocal:  Civil  Code,  2186;  Hdtmon  el 
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al.  Y.  Davidam's  Syndic,  8  Mart.  430  [13  Am.  Dec.  294 J;  Gord(m 
T.  MacaHy,  9  Id.  268;  Bacm  ▼.  8Ume,  2  N.  S.  144,^  Mark  ▼. 
Bogen,  4  Id.  97." 

This  case  has  been  endeavored  to  be  distinguiabed  from 
others  by  the  drcamstance  of  the  master's  acting  for  the  char- 
terers of  the  brig;  bat  we  concur  in  the  opinion  of  the  first 
jndge,  who  held  that  the  charterers  were  mere  temporary 
owners  of  the  brig,  and  the  master  put  on  board  by  them  stood 
to  the  persons  who  furnished  sapplies  for  the  brig  in  the  same 
relation  as  a  master  appointed  by  the  owner. 

It  has  been  contended  that  the  plaintifis  charged  the  amount 
of  the  disbursements  he  now  claims  from  the  defendant  to  his 
employers,  the  charterers  of  the  brig.  For  necessary  supplies 
for  a  Tessely  the  remedy  of  the  party  is  against  the  ship,  the 
master,  and  owner  or  charterer.  He  loses  not  either  his  remedy 
against  the  vessel  or  either  of  these  persons  by  charging  the 
owner;  for  he  may  simultaneously,  or  at  different  periods,  charge 
them  all;  there  is  no  novation  by  implication. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  afiSrmed,  with  costs. 


Al  to  what  will  ocoBstitate  a  novatioii,  aee  Morgan  v.  CrtdUort,  20  Ank 
Dm.  286;  aa  to  what  will  not.  Hobsan  v.  Dawhon,  13  Id.  294. 


Shephekd  v.  Lanfeab. 

16  LouimiiA,  896.] 

ZH  AniOTTDro  Pboof  will  not  he  cause  for  reversal,  if  the  fact  proved 
coald  not  vary  the  legal  responsihility  of  the  parties. 

Av  AoKHT  roB  Two  Prih cipals  will  hind  the  one  for  whom  he  chooses  to 
act,  in  ease  of  a  conflict  of  interest  arising  between  the  two,  incapacitat- 
ing the  agent  from  acting  for  hoth. 

Tbb  Tims  of  Dslivsrt  mat  bs  Lbnothbnxd,  from  the  time  stipulated  in 
the  bin  of  lading,  by  regulations  of  the  port  of  delivery,  without  thereby 
discharging  the  shipping  contract. 

TKb  Placb  of  Dblivxbt  mat  bb  likewisb  Altbbbd;  therefore,  where  the 
undertaking  was  to  deliver  at  the  usual  place  of  discharge  at  **A^**  and 
the  vessel  upon  arrival  at  "A  "  was  put  in  quarantine,  the  shipper  was 
held  liable  for  refusing  a  delivery  at  "B^'*  the  usual  place  of  discharge 
for  vessels  under  such  circumstances. 

The  case  is  stated  in  the  opinion. 

By  Court,  Pobteb,  J.    The  petitioners  state  that  they  char- 
tered their  yessel,  called  the  Shepherdess,  to  the  defendant,  to 

1.  Barron  v.  Blom.  2.  Mark  v.  Btwen, 
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carry  a  full  and  entire  cargo  of  tobacco,  in  hogsheads,  from  the 
port  of  New  Orleans  to  Alicant,  in  Spain,  the  cargo  to  be  fur- 
nished at  the  levee  in  the  former  place,  and  to  be  delivered  at 
the  latter  from  the  tackles  of  tbe  vessel,  at  the  charterer's  ex- 
pense. That  in  pursuance  of  said  agreement,  they  did  receive 
a  cargo  of  tobacco  on  board,  and  carried  the  same  to  Alicant; 
but  that  the  defendant  refused  to  receive  the  cargo,  and  in 
consequence  of  his  refusal  the  petitioners  were  compelled  to 
carry  it  to  Port  Mahon,  perform  quarantine  with  their  vessel, 
and  then  reship  the  tobacco  to  Alicant. 

They  aver  that  the  damages  they  have  sustained  by  this  act 
of  the  defendant  amount  to  eleven  thousand  five  hundred  and 
seventy-one  dollars  and  fifty  cents,  and  for  which  they  pray 
Judgment. 

The  answer  of  the  defendant  consists  of  a  general  denial. 
The  cause  was  tried  by  a  special  jury,  who  found  a  verdict  in 
favor  of  the  plaintiffs  for  two  thousand  seven  hundred  and 
thirty-nine  dollars  and  fifty  cents.  An  unsuccessful  attempt 
was  made  to  obtain  a  new  trial,  and  the  court  below  having 
rendered  judgment  in  conformity  with  the  verdict,  the  defend- 
ant appealed. 

The  difficulty  in  this  case  has  grown  out  of  the  sanitary  laws 
of  Spain .  Previous  to  the  arrival  of  the  ship  in  the  port  of 
Alicant,  intelligence  had  been  received  there  that  the  yellow 
fever  existed  in  New  Orleans,  and  her  cargo  could  not,  in  con- 
sequence of  the  quarantine  regulations  of  that  port,  be  landed 
at  the  usual  place  of  discharge  opposite  the  city.  Ordera  were 
given  that  the  vessel  should  proceed  to  port  Mahon,  there  to 
undergo  quarantine,  but  permission  was  given  to  land  the  to- 
bacco at  two  places  adjoining  the  town  of  Alicant,  namely, 
Bavil  and  Albufereda;  the  latter  is  distant  three  miles  from  the 
city;  the  former  quite  adjacent  to  it.  On  this  order  being 
issued,  the  captain  offered  to  deliver  the  cargo  according  to  the 
stipulations  of  the  charter  party.  The  agent  of  the  defendant 
refused  to  receive  the  tobacco  at  either  of  these  places,  alleg- 
ing that  it  was  not  a  convenient  place  of  discharge,  and  as  the 
property  would  be  subject  to  great  and  dangerous  exposure  at 
the  time  of  debarkation  and  afterwards.  In  consequence  of 
this  refusal,  the  vessel  was  compelled  to  proceed  to  port 
Mahon,  and  land  'her  cargo.  After  the  usual  delays,  it  was 
again  taken  on  board,  and  finally  delivered  at  Alicant. 

The  case  therefore  turns  on  the  legality  of  the  act  of  the  de< 
fendant's  agent  in  refusing  to  receive  the  cargo. 
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Bat  before  thai  question  is  examined,  another,  presented  by  a 
bill  of  exceptions,  which  appears  on  record,  must  be  dis« 
posed  of. 

Bj  the  terms  of  the  charter  party,  the  consignee  of  the  cargo 
was  entitled  to  the  customary  commission  for  doing  the  busi- 
ness of  the  vessel.  It  appears  to  have  been  a  matter  of  contest 
in  the  court  below,  as  it  has  been  the  subject  of  argument  here, 
whether  by  this  agreement  the  factor  of  the  cargo  did  not  be- 
come also  the  agent  of  the  ship,  the  parties  deducing  conse- 
quences important  to  their  rights  on  either  hypothesis.  To 
sustain  the  ground  assumed  by  the  plaintiffs,  that  the  agent 
was  not  to  have  any  control  of  the  vessel,  and  that  the  com- 
missions projnised  were  merely  intended  as  an  inducement  to 
the  defendant  to  enter  into  the  contract  of  charter  party,  they 
offered  in  evidence  the  letter  of  instructions  to  the  captain  of 
the  vessel  on  departing  from  this  port,  and  the  oath  of  a  wit- 
ness, who  was  their  bookkeeper,  that  they  kept  regular  mercan- 
tile books,  and  that  there  was  not  in  the  letter  book  a  copy  of 
any  letter  to  the  agent  of  the  cargo.  This  testimony  was  ob- 
jected to,  but  admitted  by  the  judge  who  tried  the  cause. 

We  find  it  unnecessary  to  express  an  opinion  on  the  correct- 
ness of  the  decision  of  the  court  below  on  this  point,  for  if  we 
were  to  conclude  it  was  erroneous,  we  should  not  feel  author- 
ised to  remand  the  cause.  Admitting  the  plaintiffs  did  not  con- 
sider the  agent  of  the  cargo  the  agent  of  the  ship,  we  are  of 
opinion  that  even  on  the  supposition  that  he  was  the  latter,  the 
defendant  is  responsible,  if  the  same  person  who  was  agent  of 
the  latter  refused  to  receive  it.  A  case  can  not  be  remanded  for 
an  error  in  admitting  proof  of  a  fact,  when  on  distinct  and  dif- 
ferent grounds  the  legal  responsibility  of  the  party  to  whom 
the  evidence  is  opposed  is  the  same,  independent  of  that  fact. 
It  has  been  contended  that  Time  Le  Yedras,  a  merchant  in 
Alicant,  to  whom  the  cargo  was  consigned,  was  also  consignee 
of  the  ship,  and  that,  consequently,  one  of  the  joint  principals 
ean  not  be  responsible  to  the  other,  for  the  act  of  their  common 
agent;  or  that  there  was  such  an  incompatibility  in  the  authority 
conferred  on  him,  iu  case  a  conflict  arose  between  the  interests 
of  the  plaintiffs  and  defendant,  that  he  could  not  act  for  either. 
We  see  no  reason  whatever  for  considering  this  as  a  case  of 
joint  mandate,  unless  the  circumstance  of  an  agent  receiving 
separate  powers  in  relation  to  different  things  from  parties  hav- 
ing interests  which  may  clash  during  the  agency,  can  constitute 
a  joint  power,  which  it  is  clear  they  do  not.     The  mandatory  in 
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this  case  was  the  agent  of  the  plaintiffs  for  the  ship,  and  of  the 
defendant  for  the  cargo.  The  powers  were  separate;  the  inter- 
ests were  distinct;  the  objects  were  different;  and  in  case  this 
difficulty,  or  a  similar  one,  had  not  occurred,  he  could  have 
discharged  the  duties  of  agent  for  each  with  perfect  propriety; 
indeed,  the  very  circumstance  of  the  performance  of  the  agency, 
producing  a  direct  conflict  between  the  duties  which  he  owed 
to  his  respective  principals,  is  conclusive  against  the  idea  that 
they  were  his  joint  mandators. 

As-  to  the  incompatibility  of  his  obligations  in  case  of  an 
opposition  of  interests  in  those  he  represented,  which  disabled 
him  from  acting  for  either,  we  do  not  perceive  much  difficulty 
in  the  objection.  If  it  were  true,  we  see  no  other  consequence 
to  result  from  it,  save  that  the  party  who  was  in  fault  from  the 
want  of  an  agent  to  act  for  him,  must  bear  the  consequences  of 
such  want.  The  risk  that  a  conflict  of  interests  might  arise, 
was  known  to  both  parties,  and  if  they  chose  to  place  themselves 
in  a  situation  where  one  might  be  responsible  to  the  other  from 
not  attending  either  in  person  or  by  an  agent,  they  must  make 
good  the  consequent  damage.  Whether  the  non-delivery  was 
owing  to  the  improper  conduct  of  an  agent  who  had  competent 
powers,  or  to  the  failure  to  appoint  an  agent,  with  competent 
power  to  act  for  the  defendant,  the  result  would  be  the  same. 

But  be  this  as  it  may,  it  is  clear  that  the  agent,  in  this  instance, 
as  in  any  other  of  a  similar  kind,  where  a  conflict  of  interest 
arises  between  the  principals  from  whom  he  has  mandates,  may 
choose  to  act  for  one  of  them.  That  he  acted  in  this  case  con* 
tradictorily  with  the  captain,  who  insisted  on  pursuing  the 
course  most  advantageous  to  the  ship  owners,  results,  we  think, 
manifestly,  from  the  whole  of  the  evidence  in  the  cause.  The 
captain  negatives  the  idea,  that  any  orders  were  received  from 
him  as  the  consignee  of  the  ship,  by  swearing  that  he  did  not 
act  as  agent  of  the  ship  owners,  and  his  conduct  through  the 
whole  transaction,  if  it  required  explanation,  waives  it  in  an 
answer  made  by  him  to  a  request  of  the  captain,  after  the  vessel 
had  returned  from  Port  Mahon,  and  delivered  her  cargo.  He 
was  called  on,  by  the  master,  to  assist  him  in  recovering  the 
freight,  and  he  answered  that  he  could  not  act  as  agent  for  the 
owners  of  the  vessel,  he  being  agent  of  the  owners  of  the  cargo. 

The  clause  in  the  charter  party,  in  relation  to  the  delivery  of 
the  cargo,  reads  thus:  "To  be  received  at  Alicant  from  the 
tackles  of  the  vessel,  at  the  charterer's  expense  and  risk,  within 
twenty-five  working  days  from  the  time  the  vessel   shall  be 


March,  1833.]        Shepherd  v.  Lanfeab.  185 

ready  to  discbarge;  the  vessel  being  at  the  customary  place  of 
discharge  for  vessels  of  her  bardeu."    The  evidence  shows  that 
Bavilis  not  the  customary  place  of  discharge  for  vessels  in  the 
port  of  Alicant,  uot  placed  under  quaiantine,  but  that  it  is  tlj& 
castomary  placo  of  discharge  for  goods  which  are  cuusidered 
HDD-contagious,  and  which  are  permitted  to  be  landed  from 
vessels  ordered  to  perform  quarantine  at  Port  Mahon,  or  else- 
where,  where  there  is  a  lazaretto.     The  question  for  our  deci- 
sion is,  whether  the  customary  place  of  discharge  inentioued  iu 
the  charter  party,  must  not  be  understood  to   be   the  place 
where,  under  the  circumstances  existing  at  the  time  the  vessel 
arrives  in  port,   she  is   permitted  to  discharge.     Yaliu  and 
Boulay  Paty  both  state,  that  if  the  acts  of  a  foreign  power, 
which  regulate  and  control  the  place  where  the  freight  is  to  be 
delivered,  present  an  indefinite  obstacle  to  the  pei-formance  of 
the  charter  party,  it  is  dissolved,  but  that  if  the  obstacle  is 
temporary,  the  vessel  should  wait  until  it  is  removed,  and  that 
in  SQch  case  neither  shipper  nor  owner  has  the  right  to  claim 
damages  for  the  delay  in  the  non-performance.     This  principle 
would  seem  to  apply  to  detention  under  the  quarantine  laws 
as  well  as  any  other;  and  it  may  therefore  be  assumed  that 
foreign  regulations  may  delay  the  performance  of  the  contract. 
If  they  have  that  force,  it  is  difiScult  to  say  why  they  should  not 
have  the  power  to  modify  the  mode  of  delivery  within  the  port 
to  which  the  cargo  is  to  be  canied.     If  the  prohibition  to  land 
the  cargo  had  been  absolute,  both  parties,  according  to  the 
doctrine  just  stated,  would  have  been  compelled  to  bear  the 
consequences  without  any  claim  on  each  other.     When  it  is 
conditional,  the  freighter  has  not,  in  our  opinion,  a  right  to 
refuse  receiving  the  cargo  on  the  ground  that  he  is  put  to  more 
inconvenieuce  and  expense  than  he  would  be  if  the  vessel 
should  perform  quarantine  and  then  land  it  in  the  usual  place. 
The  principle  just  stated,  that  both  are  bound  by  these  laws, 
mast  extend  to  all  the  limitations  affixed  to  them,  and  it  is  evi- 
dent that  the  doctrine  is  not  established  on  the  ground  of  a 
supposed  equality  in  the  injury  sustained  by  the  detention;  for 
the  cases  must  be  frequent  where  delay  alone  produces  much 
greater  damage  to  one  of  the  parties  to  the  contract  than  to  the 
other.     Parties  are  presumed  to  know  the  usages  and  laws  of 
the  port  where  the  contract  is  to  be  performed,  and  to  contract 
ia  reference  to  them.     The  mode  of  delivery  depends  much  on 
the  usage  of  the  place  where  that  delivery  is  to  be  made,  and  if 
the  general  laws  of  the  country  change  the  place  of  delivery  in 
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case  of  quarantine,  the  freighter  is  bound  to  receive  it.  There 
is  a  case  in  the  English  books,  which  is  cited  by  Abbott,  in  il- 
lustration of  the  rule  that  the  usages  and  customs  of  the  port  of 
delivery  modify  the  rights  of  the  party,  or  rather  govern  them 
under  the  contract.  When  ships,  says  he,  arrive  from  Turkey, 
and  are  obliged  to  perform  quarantine  before  thei/  entry  into 
the  port  of  London,  it  is  usual  for  the  consignee  tc  send  down 
persons  at  his  own  expense  to  pack  and  take  care  of  the  goods, 
and,  therefore,  when  a  consignee  had  omitted  to  do  so,  and 
goods  were  damaged  by  being  sent  loose  to  shore,  it  was  held 
that  he  had  no  right  to  call  upon  the  master  of  the  ship  for  a 
compensation.  In  this  case  it  is  clear  that  the  usages  of  the 
port  under  the  quarantine  laws  were  considered  to  impose  obli- 
gations on  the  owners  of  the  goods,  very  different  from  those 
which  would  have  arisen  from  the  contract  independent  of  these 
laws:  Yalin,  in  art.  8  of  Ordinances,  tit.  Ohartre  Partie;  Bon- 
lay  Paty,  vol.  2,  p.  292;  Stor.  Abb.  249. 

If  we  turn  from  considerations,  already  stated,  that  quaran* 
tine  laws  are  considered  to  enter  into  the  contract  of  the  parties, 
and  that  both  are  bound  by  them,  and  consider  this  case  as  one 
where  the  owner  of  the  vessel  has  been  prevented  from  fulfill- 
ing the  contract  by  the  government  of  the  country  where  the 
cargo  is  to  be  carried  to,  the  result  would  perhaps  be  the  same. 
It  has  been  decided  in  the  United  States,  that  if  goods  are  ten- 
dered to  the  consignee  at  the  port  of  destination,  but  the  land- 
ing of  them  was  prohibited  by  the  government  of  the  country, 
that  the  freight  was  earned.  This  decision  appears  to  have 
been  made  on  the  authority  of  the  continental  writers;  and 
when  the  interruption  is  temporary,  arising  from  internal  regu- 
lations or  custom-house  restraints,  it  has  been  decided,  in  Eng- 
land, that  the  freighter  was  answerable  for  the  delay:  4  Dall. 
455;  Holt  on  Shipping,  22. 

It  has  been  contended  that  the  responsibility  of  the  defend- 
ant must  be  limited  to  the  number  of  days  the  vessel  was  de- 
tained, and  that  no  higher  damages  should  be  given  than  the 
amount  of  demurrage,  had  she  remained  in  Alicant;  but  we  are 
of  opinion  that  the  party  can  only  claim  this  on  the  detention 
of  the  ship  in  the  port  of  delivery.  Here,  in  consequence  of 
the  refusal  of  the  defendant  to  receive  the  cargo,  the  vessel  was 
compelled  to  sail  for  Port  Mahon,  and  was  detained  there.  The 
risk  of  this  voyage  and  the  wear  and  tear  of  the  vessel  were 
proper  considerations  for  the  jury. 

The  facts  of  the  case,  in  relation  to  Bavil  being  the  propei 
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place  for  delivery,  were  much  controverted  in  the  argument. 
The  evidence  is  contradictory,  but  after  an  attentive  considera- 
tion of  it  we  think  it  decidedly  preponderates  in  favor  of  the 
plaintiffs.  It  is  established  thatBavil  is  a  place  where  it  is  cus« 
iomaiy  to  land  goods  situated  as  these  were;  that  the  goods, 
with  some  inconvenience  and  additional  expense,  might  have 
been  landed  there  safely  and  preserved  in  safety.  On  this  point 
the  verdict  of  the  juiy  has  great  weight  with  us. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  a£Brmed,  with  costs. 


Deslondes  v.  Wilson  ei  al. 

[5  LonauAirA,  897.] 

T&B  Fnn>m  ow  Lost  FtbOPKBirr  Aoquibbs  a  Eiobt,  upon  retain  of  the  prop- 
erty to  its  owner,  to  any  reward  that  may  have  been  o£ESBEed  by  the  owner 
for  a  retain. 

Tbb  Bxwasd  kubt  be  Ratably  Affobtzohxd,  in  oaae  part  only  of  the  lost 
property  is  f oond  and  retained. 

^Srk  facts  appear  from  the  opinion. 
Canony  for  the  appeUant. 
PregUm^  contra. 

By  Court,  Mabtdv,  J.  The  petition  states  a  negro  shive 
broke  open  a  press  in  the  plaintiff's  house,  and  stole  therefrom 
a  sum  of  about  three  thousand  dollars,  with  a  number  of  val- 
uable papers;  that  he  was  arrested  on  board  of  a  boat  and 
jumped  into  a  river  and  was  drowned,  and  afterwards,  his  body 
being  picked  up,  a  packet  containing  two  thousand  five  hun- 
dred and  eighty-two  dollars  in  bank  paper  was  taken  out  of  his 
jacket  pocket,  and  deposited  in  the  bank  of  Louisiana  by  the 
defendant  Wilson,  to  be  delivered  to  one  of  the  other  defend- 
ants, mayor  of  the  city  of  New  Orleans,  on  a  check  which  the 
first-named  defendant  gave  him.  The  present  suit  was  brought 
against  them  and  the  cashier  of  the  bank  of  Louisiana,  for  the 
purpose  of  obtaining  the  said  packet. 

The  mayor  deposited  in  court  the  check  which  the  defend- 
ant Wilson  had  given  him,  and  denied  any  agency  in  the  matter. 
The  cashier  admitted  the  special  deposit  of  the  packet  by  the 
defendant,  Wilson,  in  bank;  denied  having  ever  refused,  and 
averred  his  willingness  to  deliver  the  packet  on  the  presenta« 
tion  of  the  check. 
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The  defendant,  Wilson,  admitted  his  taking  the  money  from 
the  body  of  the  drowned  slave;  denied  the  plaintiff  having  ever 
exhibited  any  proof  of  the  money  being  hers,  and  averred  she 
was  not  the  owner  thereof,  and  condnded  that  if  she  estab- 
lished her  property  therein  he  was  entitled  thereout  to  a  sum 
of  five  hundred  dollars,  which  by  an  advertisement  in  the  nevrs* 
papers  she  had  offered  for  the  recovery  of  the  money. 

The  district  court  allowed  to  the  defendant,  Wilson,  five 
hundred  dollars,  and  decreed  the  rest  to  be  delivered  to  the 
plaintiff,  but  condemned  the  former  to  pay  costs. 

The  plaintiff  appealed,  and  the  defendant  has  prayed  the 
amendment  of  the  judgment,  so  far  as  to  relieve  him  from  the 
payment  of  costs,  and  to  allow  that  to  him.  The  appellee's 
restricted  prayer  for  the  amendment  of  the  judgment  has  re- 
lieved us  from  the  tronble  of  any  inquiry  as  to  the  plaintiff's 
ownership. 

We  are,  however,  to  examine  her  objection  to  the  allowance 
made  to  the  defendant.  His  agency  appears  to  have  been  con- 
fined to  the  taking  the  packet  out  of  the  pocket  of  the  corpse, 
and  its  safe  deposit  in  the  bank.  This  does  not  present  a  claim 
of  salvage.  His  claim  is,  therefore,  a  negoHorum  gestor,  or  on 
the  advertisement.  In  the  former  capacity  he  could  not  claim 
a  great  deal;  but  it  is  just  that  where  a  party  endeavors  to 
excite  attention  and  industry  for  the  recovery  of  his  property, 
he  should  not  be  permitted  to  disappoint  the  just  expectations 
which  he  has  induced,  or  those  by  whose  means  he  may  regain 
his  property. 

The  evidence  in  this  case  does  not,  however,  fully  support 
the  allegation  in  the  answer,  that  five  hundred  dollars  were 
offered  for  the  recovery  of  the  money. 

The  advertisement  announces  that,  besides  a  sum  of  about 
three  thousand  dollars,  sundry  very  valuable  papers,  promissory 
notes,  etc.,  to  the  amount  of  about  fifteen  thousand  dollars, 
and  a  reward  of  five  hundred  dollars  is  offered  for  the  recovery 
of  the  described  lost  property. 

We  have  not  been  favored  by  an  argument  from  the  plaint- 
iff's counsel;  that  of  the  appellee  has  urged  that  the  advertise- 
ment states  that  the  payment  of  the  notes  has  been  stopped, 
from  which  he  infers  that  the  loss  of  them  is  not  very  important. 

The  district  judge  has  allowed' the  reward  of  appellee  for  the 
recovery  of  the  whole  property,  although  but  a  part  of  it  has 
been  recovered.  There  was  property  in  promissory  notes  to 
the  amount  of  fifteen  thousand  dollars,  and  in  bank  notes  and 
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specie  about  three  tfaoasand  dollars^  in  all,  eighteen  thousand 
dollars;  the  sum  recovered,  two  thousand  five  hundred  and 
eighty  dollars,  i.  e.,  about  one  seventh  part.  It  is  true,  the 
promissory  notes  being  only  the  evidence  of  the  debt  they  rep- 
resent, the  loss  of  them  does  not  necessarily  bring  with  it  the 
loss  of  the  money  due,  if  the  notes  were  not  indorsed  in  blank; 
that  the  absence  of  them  must  create  trouble  and  vexation,  and 
will  probably  evade  the  obligation  of  giving  security,  we  must 
presume  that  it  was  partly  with  the  intention  of  averting  all  this 
that  a  reward  of  five  hundred  dollars  was  offered.  It  appears 
to  us,  therefore,  improper  that  the  plaintiff  should  pay  the 
whole  reward,  while  but  a  part  of  the  contemplated  advantage 
is  obtained;  and  we  think  complete  justice  will  be  done  to  the 
appellee  if  he  be  allowed  one  half  of  the  reward  offered,  bat  we 
are  unable  to  see  on  what  ground  he  was  charged  with  costs. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided,  and  reversed, 
and  that  the  sum  of  two  hundred  and  fifty  dollars  be  paid  out 
of  the  money  in  bank  to  the  appellee,  Wilson,  and  the  balance 
paid  to  the  plaintiff  and  appellant,  she  paying  costs  in  both 
courts. 


BswA]a>— RiORT  or  ▲  Fzin>BR  ow  Lost  Pbopebtt  to.— The  rights  of  one 
ntnnuDic  krt  property  may  be  viewed  tinder  two  aspects,  the  one  embracing 
that  dass  of  cases  where  no  reward  has  been  previoosly  offered  for  snch  re- 
tan,  the  other  that  class  in  which  it  has  been.  Of  the  pointL  that  apply  to  the 
first  dass,  the  one  which  seems  most  decidedly  settled  by  anthority  is  that 
the  finder,  even  if  he  have  a  right  to  demand  compensation  for  his  reasonable 
and  necessary  expenses  incnrred  in  the  secnring,  keeping,  and  preserving  of 
tlie  lost  property,  yet  has  no  lien  upon  the  lost  property,  for  the  purpose  of 
seeming  snch  compensation:  Nicholson  v.  Chapman^  2  H.  Bl.  254.  It 
was  therefore  decided  that  where  the  defendant  refused  to  return  a  strayed 
pointer  dog,  unless  he  were  first  paid  the  expenses  of  the  dog's  keep,  hs 
was  guilty  of  conyersion:  Binstead  v.  Burk,  2  W.  Bl.  117.  See,  too, 
Armory  v.  Flywi,  10  Johns.  101;  S.  C,  6  Am.  Deo.  316;  Baker  y,  ffoag,  3  Barb. 
903;  8.  C,  7  Barb.  113.  But  the  question  whether  such  finder  has  any  right 
of  recovery  is  one  not  yet  fully  settled.  Story,  in  his  work  on  Bailments,  sec. 
121,  a,  asserts  the  existence  of  mch  a  right;  and  there  are  dicta  to  that 
efiect:  Nicholaon  v.  Chapman,  2  H.  Bl.  254;  Armory  v.  Flynn,  10  Johns.  101; 
8.  C,  6  Am.  Dea  316.  There  are  two  American  cases  bearing  directly  on  tbs 
point,  and  the  decisions  arrived  at  in  them  are  contradictory.  The  cases  re- 
ferred  to  are  Seeder  v.  Anderson,  4  Dann,  193,  and  WaUa  v.  Ward,  1  Or.  86. 
The  first  mentioned,  declaring  in  favor  of  the  right  to  reward,  says:  "  Tbs 
only  question  to  be  considered  in  this  case  is  whether  the  law  will  imply  s 
promise  by  the  owner  of  a  runaway  slave  to  pay  a  reasonable  compensation 
to  a  stranger  for  a  voluntary  apprehension  and  restitution  of  the  fugitive; 
and  though  such  friendly  offices  are  frequently  those  only  of  good  neighbor- 
iiiiph  which  should  not  be  influenced  by  mercenary  motives  or  expectations. 
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neverthelesfi  it  seems  to  us  there  is  an  implied  reqnest  from  the  owner  to  all 
other  persons  to  endeavor  to  secnre  him  lost  property,  which  he  is  anxious 
to  retrieve,  and  that  therefore  there  should  he  an  implied  undertaking  to  (at 
least)  indemnify  any  person  who  shall,  hy  an  expenditure  of  time  or  money» 
contribute  to  a  reclamation  of  the  lost  property."  But  in  WcUU  v.  Ward,  1 
Or.  86,  it  was  held  that  "  no  doctrine  is  better  settled  at  common  law  than 
that  the  finder  of  lost  property  is  not  entitled  to  a  reward  for  finding  it^  if 
there  be  no  promise  of  such  reward  by  the  owner." 

In  addition  it  may  be  remarked,  that  if  a  reward  is  given  to  a  finder,  it 
must  be  because  the  law  will  imply  a  request  on  the  part  of  the  owner,  to  all 
persons,  for  the  performance  of  such  services  as  will  save  his  property  from 
destruction;  and  if  this  is  so,  that  request  should  be  implied  in  all  cases 
where  the  property  would  be  lost  to  the  owner,  if  services  were  not  per^ 
formed;  but  such  is  not  always  the  case.  In  Bartliolomno  v.  JacJsMm,  the 
case  was  that  Jackson  attempted  to  charge  Bartholomew  for  his  services  in 
removing  a  stack  of  wheat  belonging  to  the  latter,  from  a  wheat  field,  in 
which  the  stubble  had  been  set  burning  in  such  manner  that  the  stack,  had 
it  been  allowed  to  remain,  would  have  been  destroyed  by  the  fire.  On  appeal, 
Piatt,  J. ,  delivered  the  following  opinion :  **I  should  be  very  glad  to  affirm  ths 
judgment;  for  although  the  plaintiff  was  not  legally  entitled  to  sue  for  dam- 
ages, yet  to  bring  a  certiorari  on  such  a  judgment  was  most  unworthy.  The 
plaintiff  performed  the  service  without  the  privity  or  request  of  the  defend* 
ant,  and  there  was  in  fact  no  promise,  express  or  implied.  If  a  man 
humanely  bestows  his  labor,  and  even  risks  his  life  in  voluntarily  aiding  to 
preserve  his  neighbor's  house  from  destruction  by  fire,  the  law  considers  the 
services  as  gratuitous,  and  it  therefore  forms  no  ground  of  action.  The  judg- 
ment must  be  reversed:*'  Bartltolomewv.  Jackson,  20  Johns.  28;  11  Am.  Dec 
237.  But  where  there  has  been  a  specific  offer  of  reward,  there  the  right  of 
the  finder  to  the  reward  is  protected  by  the  existence  of  a  lien  in  his  favor 
upon  the  lost  property. 

A  loading  case  on  this  branch  of  the  subject  is  that  of  Wentworth  v.  Day, 
3  Mete.  352,  where,  arguing  for  the  existence  of  the  lien,  the  court  say: 
'*But  iu  many  cases  the  law  implies  a  lien  from  the  presumed  intention  of 
the  parties,  arising  from  the  relation  in  which  they  stand.  Take  the  ordinary 
case  of  a  sale  of  goods  in  a  shop  or  other  place  where  the  parties  are  strangsTB 
to  each  other.  By  the  contract  of  sale  the  property  is  considered  as  vesting 
in  the  vendee.  But  the  vendor  has  a  lien  on  the  property  for  the  price,  and 
is  not  bound  to  deliver  it  till  the  price  be  paid.  Nor  is  the  purchaser  bound 
to  pay  till  the  goods  be  delivered.  They  are  acts  to  be  done  mutually  and 
simultaneously.  This  is  founded  on  the  legal  presumption  that  it  was  not  the 
intention  of  the  vendor  to  part  with  his  goods  till  the  price  should  be  paid, 
nor  that  of  the  purchaser  to  part  with  his  money  tiU  he  should  reoeivo  ths 
goods.  But  this  presumption  may  be  controlled  by  evidence,  proving  a 
different  intent,  as  that  the  buyer  shall  have  credit,  or  the  seller  shall  be  paid 
in  something  other  than  money. 

"  In  the  present  case  the  duty  of  the  plaintiff  to  pay  the  stipulated  reward 
arises  from  the  promise  contained  in  his  advertisement.  That  pronuse  wsa 
that  whoever  should  return  his  watch  to  the  printing  office,  should  receivs 
twenty  dollars.  No  other  time  or  place  of  payment  was  fixed.  The  natoiml, 
if  not  the  necessary  implication,  is  that  the  acts  of  performance  are  to  be  mu- 
tual and  simultaneous;  the  one  to  give  up  the  watch  on  payment  of  the  reward, 
the  other  to  pay  the  reward  on  receiving  the  watch.  Such  being  in  our  opin- 
ion the  nature  and  legal  effect  of  the  contract,  we  are  of  opinion  that  the 
defendant,  on  being  ready  to  deliver  up  the  watch,  had  a  right  to  reoeivs  ths 
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reward  in  behalf  of  himiielf  and  hia  son,  and  was  not  bonnd  to  Borrender  the 
actual  poaaeasion  of  it  till  the  reward  was  paid;  and  therefore  the  refosal  to 
deliver  it  without  sach  a  reward  was  not  a  oon  version.  It  was  competent  for 
the  loeer  of  the  watch  to  propose  his  own  terms.  He  might  have  promised  to 
pay  the  reward  at  a  given  time  after  the  watch  should  have  been  restored,  or 
in  any  other  manner  inconsistent  with  a  lien  for  the  reward  on  the  articles 
restored*  in  which  case  no  such  lien  would  exist.  The  person  restoring  the 
watch  would  look  only  to  the  personal  responsibility  of  the  advertiser."  Other 
eases  proclaiming  the  existence  of  a  lien  in  similar  circumstances,  are  Cum 
ndngs  ▼.  Gann,  52  Pa.  St  484 ;  Preston  v.  NeaU,  12  Gray,  222 ;  Barber  v. 
Hoag,  3  Barb.  203;  WiUon  v.  Ouytan,  8  Gill,  213. 

In  addition  to  the  lien  there  is  a  personal  responsibility  on  the  part  of  the 
owner  in  such  cases;  for  the  offer  of  a  reward  or  compensation  for  the  perform- 
ance of  any  service,  as,  for  instance,  for  the  finding  and  returning  of  money 
er  any  lost  article,  is  a  case  of  a  conditional  promise;  and  if  any  one  coming 
withia  the  terms  of  the  offer,  shall,  before  its  revocation,  perform  the  service, 
a  legal  and  binding  contract  arises  to  pay  the  reward :  Story  on  Ckmtracts,  sec. 
483;  Wentworth  v.  Day,  3  Meto.  352;  Janvrin  v.  Exeter,  48  K.  H.  83;  FUdi  v. 
Snedaier,  38  N.  Y.  248;  Haraon  v.  PUse,  16  Ind.  140. 

It  haa  also  been  held  that  to  entitle  a  person  to  an  offered  reward,  for  the 
recovery,  or  for  information  leading  to  the  recovery  of  property  lost,  he  must 
show  a  rendition  of  the  services  required  after  a  knowledge  of,  and  with  a 
view  of  obtaining  the  reward.  The  finding  of  the  property  and  advertise- 
ment thereof,  without  knowledge  of  the  offer,  or  the  giving  information  as  to 
the  whereabouts  of  the  property,  which  information  docs  not,  in  fact,  lead  to 
its  recovery,  does  not  entitle  one  to  the  reward:  Uowland  v.  hounds,  51  N.  T. 
604.  This  because,  as  the  services  were  performed  without  knowledge  of  the 
offer  of  reward,  it  can  not  be  claimed  that  they  were  performed  in  pursuance 
of  such  offer,  and  therefore  there  was  no  acceptance  by  the  finder  of  the  offer. 
Where  the  offer  for  a  return  is  of  a  '*  liberal  reward,"  there  is  no  lien  for  the 
finder  upon  the  lost  property.  For,  as  owing  to  the  uncertainty  of  the  amount 
of  reward  offered,  it  may  be  that  the  determination  of  that  amount  shall  be 
thrown  in  the  courts,  holding  that  the  lien  existed  would  be  tantamount  to 
depriving  the  owner  of  the  possession  of  his  property  during  the  pendency  of 
the  litigation  :  WUson  ▼.  OuyUm,  8  Gill,  213. 

The  Rkwasd  shouij)  bb  Appobtionbd  in  case  of  the  return  of  part  of  th« 
l/roperly  lost :  Symmes  v.  Frazer,  4  Am.  Dec.  142. 


West,  Syndic  etc.  v.  MoGonnell. 

[S  LomsiAiCA,  iM.] 

Thb  PiiTDSNCT  or  A  SuiT  IN  ANOTHER  STATE  is  uot  matter  of  abatement  to 
a  suit  here  upon  the  same  cause  of  action. 

Bbookdh,  when  Psofebly  Cebtivied. — ^Where  two  records  of  a  court  of 
Kentucky  were  produced,  they  being  attached  by  being  sewed  together, 
and  to  the  first  in  point  of  date  there  was  a  certificate  of  the  clerk  of 
the  court  alone,  to  the  latter  certificates  of  both  clerk  and  judge,  the 
oertificate  of  this  latter  officer  referring  to  the  certificate  of  the  clerk  on 
the  first  record,  there  the  first  record  was  held  properly  certified. 

Matter  rot  Pleaded  may  be  Givicn  ix  Evidencb  when  its  materiality  has 
been  caused  by  conduct  of  the  plaintiff  at  the  triaL 
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The  Pendengt  of  an  Attachment  Suit  wrrHour  the  Jubisdictiok,  is 
reason  that  judgment  upon  the  same  cause  of  action  here  should  be 
conditional,  so  that  its  execution  may  be  stayed,  unless  the  plaintiff  dis- 
miss the  attachment  suit,  or  if  he  elect  to  proceed  in  that  suiti  so  that 
only  the  balance  due  on  the  judgment,  after  the  sale  of  the  attachment 
property,  may  be  collected  here. 

Thb  opinion  states  the  case. 

By  Court,  Pobteb,  J.  This  suifc  is  brought  to  reooyer  from 
the  defendant  a  debt  due  to  the  insolvent,  previous  to  his  failure, 
and  an  attachment  was  levied  on  property  of  the  defendant, 
found  within  the  jurisdiction  of  the  court. 

There  were  two  trials  in  the  court  below,  and  on  both  the 
decision  was  in  favor  of  the  plaintiff*.  The  proceedings  in  the 
court  below,  and  the  causes  which  induced  the  judge  to  order  a 
now  trial,  need  not  be  set  out,  as  the  case  turns  on  matters 
which  are  not  affected  by  them.  The  existence  of  the  debt 
appears  to  be  sufficiently  proved.  The  principal  question  in 
the  cause,  relates  to  the  effect  which  an  attachment  should  have, 
that  was  levied  by  the  plaintiff  on  goods  of  the  defendant  in  the 
state  of  Kentucky,  and  which  attachment  was  in  force  at  the 
time  this  suit  was  instituted. 

The  defendant  has  pleaded  the  suit  in  Kentucky,  on  which 
the  attachment  issued  in  abatement  of  the  present  action;  and 
he  has  further  pleaded,  that  the  plaintiff  had,  previous  to  the 
institution  of  this  suit,  funds  belonging  to  the  defendant  to  an 
amount  sufficient  to  satisfy  the  claim  of  the  petitioner. 

On  the  first  point,  we  think,  the  pendency  of  a  suit  for  the 
same  cause  of  action,  in  another  state,  can  not  abate  a  suit  in 
our  courts;  and  the  principles  on  which  this  doctrine  has  been 
established,  and  so  generally  recognized,  are  not  at  all  affected 
by  the  process  which  the  plaintiff  may  resort  to  in  another 
country  to  enforce  or  assure  his  rights.  We  can  not  distinguish 
between  the  effect  of  a  suit  in  which  attachment  issued,  and  one 
where  the  defendant  was  arrested  and  held  to  bail. 

But  though  that  attachment  can  not  deprive  the  plaintiff  of 
the  aid  of  our  courts  to  enforce  his  rights,  we  are  of  opinion, 
for  reasons  which  will  be  given  hereafter,  that  it  may  have  effect 
in  modifying  the  relief  to  which  he  is  entitled  here;  and  it  there- 
fore becomes  necessary  to  examine  the  exceptions  taken  to  the 
evidence  by  which  the  defendant  attempted  to  establish  the 
pendency  of  the  suit  iu  Kentucky. 

The  defendant  produced  in  evidence  two  records  sewed  to- 
gether.    One  of  the  suit  of  the  present  plaintiffs  against  the 
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defendant^  and  another  of  the  snifc  of  the  bank  of  the  United 
States  against  the  plaintiffs,  by  which  they  attached  and  seized 
the  debt  the  petitioner  was  attempting  to  recover  from  the 
present  defendant. 

At  the  end  of  the  first  record  there  is  a  certificate  of  the  clerk 
in  dae  form,  but  it  is  not  followed  by  that  of  the  judge.  At 
the  end  of  the  second  there  is  also  a  certificate  of  the  clerk  in 
dne  form  of  law,  and  to  this  the  following  certificate  of  the 
judge  is  added:  "  I,  Thomas  T.  Crittenden,  sole  judge  of  the 
Jefferson  circuit  court,  in  the  state  of  Kentucky,  do  certify  that 
Worden  Pope,  whose  certificates  and  attestations  are  made  to 
accompany  this  record,  was,  on  the  days  of  his  certificates  and 
attestations,  viz.,  on  the  thirteenth  and  fourteenth  days  of 
November,  1832,  clerk  of  the  Jefferson  circuit  court,  in  Kentucky, 
and  keeper  of  the  seal  of  said  court;  and  that  his  certificates 
are  in  due  form  of  law,  and  entitled  to  full  faith  and  credit." 

On  referring  to  the  attestations  of  the  clerk,  we  find  that  one 
of  them  was  made  on  the  thirteenth,  aud  the  other  on  the  four- 
teenth, as  the  judge  states.  It  is  contended  that  his  certificate 
cat!  not  justify  the  introduction  of  the  first  record,  because  non 
constat,  that  is,  that  which  he  refers  to;  that  another  record 
might  have  been  obtained  and  attached  to  the  last  made  out; 
and  that  such  a  loose  mode  of  introducing  documents  would 
afford  means  for  the  practice  of  fraud. 

It  is  not  suggested  that  any  attempt  to  substitute  one  record 
for  another  was  made  here.  Such  an  act  would  be  highly  crim- 
inal, and  the  court  can  not  presume  it.  We  are  satisfied  in  the 
present  instance  that  the  certificate  of  the  judge  refers  to  the  two 
attestations  of  the  clerk  produced  in  evidence,  and  we  see 
nothing  in  the  act  of  congress  which  authorizes  us  to  reject 
them,  because  the  judge  certified  both  at  the  same  time. 

But  another  objection  is  made  to  the  introduction  of  the  rec- 
ord on  the  part  of  the  United  States  bank  against  the  plaintiff. 
It  is  contended  that  the  defendant  should  have  specially  pleaded 
the  existence  of  the  suit.  We  think  otherwise.  It  is  not  neces- 
sary for  a  party  to  set  out  all  the  evidence  ou  which  his  case  is 
to  be  maintained;  and  more  particularly,  it  is  not  required  to 
set  out  matters  which  may  or  may  not  become  material,  accord- 
ing to  the  course  which  his  adversary  may  adopt.  In  the  pres- 
ent case,  the  gist  of  the  defense  was  the  attachment  previously 
levied  by  the  plaintiff  on  property  of  the  defendant  for  the  same 
debt.  The  circumstance  of  the  right  of  the  plaintiffs  in  that 
debt  being  subsequently  attached,  was  only  important  in  giving 
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further  effect  to  that  sait,  and  in  showing  that  there  existed  im- 
pediments to  the  plaintiff's  releasing  him  from  the  consequences 
of  it,  if  he  attempted  to  do  so,  to  enable  him  to  recover  here. 

The  fact  of  the  bank  of  the  United  States  having  attached 
the  plaintiff's  right  to  the  debt  due  by  the  defendant,  would 
not,  indeed,  be  at  all  material  iu  this  case,  were  it  not  for  a 
proposition  made  bj  the  plaintiff  that  he  was  willing  to  renounce 
all  benefit  to  the  action  pending  in  the  stale  of  Kenluckj,  and 
to  make  that  entry  on  the  record. 

We  have  already  stated  that  the  peii(leiiC3'  of  the  suit  iu  Ken- 
tucky can  not  be  pleaded  in  abatement,  so  as  to  cause  the  dis- 
missal of  the  action  brought  iu  our  courts,  but  we  thiuk  the 
facts  disclosed  by  tbo  record  of  that  suit  offer  coutrolliug  con- 
siderations why  the  judgment  to  be  rendered  in  this  case  should 
not  be  absolute.  It  appears  that  the  plaintiff  has  there  seized 
and  taken  into  possession  a  large  amount  of  property  belonging 
to  the  defendant.  If  this  property  had  been  delivered  to  him  as  a 
pledge  or  deposit,  or  as  a  collateral  security  for  his  debt,  he 
could  not  seize  other  property  to  satisfy  his  debt  Avithout  return* 
iug  that  which  ho  had  received  to  seizure  the  payment.  We  can 
not  distinguish  between  such  cases,  and  those  where  he  has  re- 
sorted to  the  aid  of  a  court  of  justice  to  obtain  [lossession;  and 
we  therefore  think  the  judgment  should  be  conditional,  that  the 
plaintiff  is  not  to  issue  execution  until  he  returns  the  property 
seized  in  Kentucky;  or  if  he  prefers  to  proceed  there  and  have 
it  sold,  until  he  credits  this  judgment  with  the  net  proceeds  of 
the  sales,  or  with  the  sum  he  may  recover  from  the  garnisheea. 

He  contends  that  the  release  offered  by  him  to  put  on  record, 
accomplishes  this  object,  and  insists  that  the  United  States 
bank  can  not  interfere  with  his  control  over  a  suit  which  he  com- 
menced. We  do  not  think  that  the  rights  of  the  defendant  should 
depend  on  that  contingency.  The  question  is  by  no  means  free 
from  difficulty,  and  we  do  not  know  how  the  courts  of  Kentucl^ 
will  decide  it.  The  plaintiff  can  not  complain  of  this  delay;  he 
has  by  his  own  act  placed  the  defendant  in  a  situation  where 
there  is  great  risk  he  may  be  compelled  to  pay  the  same  debt 
twice,  if  we  should  render  judgment  against  him  uncondition- 
ally. It  is  right,  therefore,  that  he  should  bear  the  delay  neces- 
sary to  have  the  possibility,  or  rather  probability  of  so  gross  an 
injustice  being  removed. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annulled,  ayoided,  and  reversed; 
and  it  is  further  ordered,  adjudged,  and  deoreed,  that  the 
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plaintiff  do  recoTer  of  the  defendant  the  Bum  of  three  thousand 
six  hundred  and  fortj-sis  dollars  and  fifty-one  cents,  with  costs 
of  suit.  And  it  is  further  ordered  and  decreed,  that  no  execu- 
tion shall  issue  on  said  judgment,  until  the  plaintiff  shall  pro- 
duce and  file  in  the  records  of  the  district  court,  evidence  that 
the  attachment  issued  by  him  in  the  Jefferson  circuit  court  of 
the  state  of  Kentucky  shall  have  been  dismissed  with  leave  of 
that  court;  or  that  if  he  proceeds  to  final  judgment  in  said  cause, 
until  be  enters  as  credit  on  the  judgment  now  rendered,  the 
net  amoant  of  the  proceeds  of  the  property  so  attached  by  him 
in  the  said  court;  and  it  is  further  ordered  that  the  appellee  pay 
the  costs  of  this  appeal. 

Effict  of  Lis  Pskdeks  in  a  Sister  Stats,  When  Pleaded  in  Abate- 
ment.— It  is  well  settled  by  authority  that  the  pendency  of  a  snit  in  a  foreign 
ooort  can  not  abate  a  home  saiU 

Of  what  is  a  foreign  conrt,  there  is  a  definition  often  quoted,  in  this  class  of 
oases,  in  Bayley  v.  Edwards^  3  Swans.  703.  There  the  attempt  was  to  plead 
an  English  suit  in  abatement  of  a  suit  in  Jamaica,  Lord  Camden,  overruling 
the  plea,  said:  *'  It  is  a  plea  to  the  jurisdiction,  and  the  nature  of  it  is  so 
treated  in  Sparry's  case.  The  plaintiffs  here  attempt  to  set  up  the  suit  in 
England  in  bar  of  the  jurisdiction  of  Jamaica,  but  the  causes  for  allowing  the 
plea  of  double  suits  are  all  where  the  suits  are  in  courts  here;  while  this  is 
of  a  second  suit  in  a  conrt  which  is  a  foreign  court,  inasmuch  as  this  oountxy 
has  no  process  to  enforce  its  decree  in  the  islands.*'  So  all  other  colonial 
courts  are,  as  to  the  English  courts,  foreign:  Bank  q/*  AtistraUa  v.  Nias^  16 
(J.  R  717. 

Further,  it  has  been  held  that  except  where  united  by  the  constitution  for 
national  purposes,  the  states  are  foreign  to  each  other:  Buckner  y.  Van  Lear, 
2  Pet.  586.  Accordingly  it  has  been  held,  almost  universally,  that  the 
plea  of  a  suit  pending  in  another  state  is  not  available  in  abatement:  Bourne 
T.  Joy,  9  Johns.  221;  Wals/i  v.  Durkin,  12  Id.  199;  Salmon  v.  Woolon,  9 
Dana,  422;  Newell  v.  Newton,  10  Pick.  470;  Tdverton  v.  Conant,  18  K.  H. 
123;  Davie  v.  Morton,  4  Bush,  442;  2>e  Armond  v.  Bohn,  12  Ind.  607;  Srmlh 
V,  Laihrop,  44  Pa.  St.  326;  McJiUon  v.  Love,  13  DL  486;  Humphries  v. 
J>tt9is,  38  Ala.  199;  J>rake  v.  Brandner,  8  Texas,  351;  Chatzel  v.  BoUon,  8 
McCord,33. 

It  is  sometimes  objected  that  this  ia  repugnant  to  that  clause  of  the  consti- 
tution which  enacts  that  "full  faith  and  credit  shall  be  given  in  each  state  to 
the  public  acts,  records,  and  proceedings  in  every  other  state."  But  it  is  an- 
swered that  this  does  not  apply  in  such  way;  for,  ''though  the  constitution 
and  Iaws  of  the  United  States  require  that  the  judgments  rendered  in  one 
state  shall  receive  full  faith  and  credit  in  another,  yet,  in  respect  to  all  pro- 
ceedings prior  to  judgment,  the  courts  of  the  different  states,  acting  under  dif- 
ferent sovereignties,  must  be  considered  so  far  foreign  to  each  other  that  a 
remedy  sought  by  judicial  proceedings  under  one  can  not  be  treated  as  a  mere 
and  simple  repetition  of  a  remedy  sought  under  another:**  White  v.  Whitman, 
I  CorU  496;  Lyman  v.  Brown,  2  Id.  659;  Hatcfi  v.  Spofford,  22  Ck>nn.  485| 
6miUt,  V.  LatJurop,  44  Pa.  St  326;   Walsh  v.  Durkin,  12  Johns.  199. 

Bat  it  is  probable  that  a  judgment  in  one  of  two  suits,  prosecuted  simul- 
taneously, would,  upon  being  pleaded  puis  darrein  coniinuanct^  be  a  bar  to 
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the  other:  Bourne  v.  Joy,  9  Johns.  221;  Walsh  v.  Durkin,  12  Id.  199;  DtAr- 
mond  Y,  Bohn,  12  Ind.  607;  Freeman  on  Jndgm.,  sec.  221.  In  fact,  as  a  cauao 
of  action  merges  into  a  judgment  as  soon  as  thisL  latter  is  obtained,  and  as 
jnigments  of  the  respective  states  are  entitled  to  '*fuU  faith  and  credit"  in 
all  of  the  others,  that  resalt  seems  a  necessary  one. 

Of  the  cases  favoring  the  opposite  view,  that  is,  that  a  suit  in  a  sister  state 
is  properly  pleaded  in  abatement,  are:  Ex  jMrte  Balck,  3  McLean,  221,  and 
Hart  V.  Oranger,  1  Conn.  154;  but  the  latter  case  was  overruled  in  Hatch  v. 
Spofford,  22  Conn.  484.  Where  there  is  a  trustee  process  ])eQding  in  another 
state,  can  the  debtor  therein,  summoned  as  garnishee,  plead  that  fact  in 
abatement  of  a  suit  brought  against  him,  within  the  jurisdiction,  by  his  cred- 
itor ?  The  authorities  are  conflicting.  In  Embree  v.  Hanna,  5  Johns.  101, 
the  plea  in  abatement  showed  that  Hanna  had,  in  an  action  brought  in  Mary- 
land against  Embree,  been  summoned  as  garnishee.  It  was  held  that  the 
plea  was  good,  and  that,  in  consequence,  the  action  should  abate.  In  Irvine 
V.  Lumbermen*s  Bank,  2  Watts  &  S.  190,  an  analogous  case,  the  court  say: 
"  That  the  proceedings  in  New  York  are  a  defense  in  this  state  admits  not  of 
a  doubt.  They  are  a  defense,  and  must  be  pleaded  in  the  same  manner  as  if 
they  had  been  laid  in  this  state,  there  being  a  manifest  distinction  between  a 
suit  pending  in  a  foreign  country,  between  the  same  parties,  commenced  by 
process  against  the  person,  and  a  proceeding  by  foreign  attachment,  which 
proceeds  in  rem.  The  latter  may  be  pleaded  either  in  abatement  or  in  bar, 
according  to  the  distinction  which  will  be  hereafter  noticed,  whereas  the  for- 
mer can  be  neither  pleaded  in  abatement  nor  in  bar,  unless  perhaps  where  the 
cause  has  proceeded  to  judgment."  Sec,  also,  Wallace  v.  McConnell,  13  Pet. 
136;  Scott  v.  Coleman,  6  Litt.  349;  15  Am.  Doc.  71. 

Upon  the  other  hand,  in  Massachusetts  it  is  held,  that  where  a  defendant 
pleads  that  he  has  been  summoned  by  trustee  process,  in  a  suit  brought, 
within  the  state,  against  his  creditors,  this  is  matter  not  of  abatement, 
but  only  sufficient  to  continue  the  case:  Winthrop  v.  Carlton,  8  Mass.  456; 
and  it  is  hardly  probable  that  greater  effect  would  be  given  to  a  suit  pending 
without  the  jurisdiction  than  to  one  within.  The  same  view  is  taken  in  Cali- 
fornia as  in  Massachusetts:  McFaddcn  v.  0*Donnfll,  18  CaL  160;  McKeon  v. 
UcDermoU,  22  Id.  667.  In  Louisiana  also,  where  one  had  been  summoned  as 
gsirnishee  and  pleaded  a  prior  garnishment  in  Pennsylvania,  judgment  was 
entered  against  him,  but  a  stay  of  further  proceedings  was  ordered,  to  await 
the  determination  of  the  Pennsylvania  suit:  Carrol  v.  AfcDonoyh,  10  Mart. 
609;  while  in  Vermont,  it  is  held  that  the  i-ights  of  the  principal  debtor  in  a 
trustee  process,  for  every  purpose  of  making  demand  of  his  debtor,  who  is  sum- 
moned as  trustee,  or  securing  his  claim  against  the  trustee,  by  attachment 
or  otherwise,  remains  unimpaired  by  the  pendency  of  the  trustee  process, 
but  they  subsist,  however,  in  subordination  to  any  lien  created  by  such  pro- 
ceeding: Hickft  V.  Gleaaon,  20  Vt.  139;  tlierefore,  though  there  may  be  judg- 
ment against  a  debtor  summoned  as  garnishee,  execution  of  the  judgment  >vill 
be  stayed  to  await  the  determination  of  the  trustee  process.  In  Alabama, 
also,  it  is  held,  that  where  one  has  been  summoned  in  the  United  States 
court,  as  garnishee,  that  can  only  give  right  to  a  continuance  in  a  suit 
brought  against  the  garnishee  in  the  state  courts:  Crawford  v.  Slade,  9  Ala^ 
887;  see  also  Smith  v.  Blatch/oni,  2  Ind.  184.  In  other  of  the  states,  a 
trustee  process  pending  within  the  jurisdiction,  is  cause  of  abatement,  but 
whether  it  would  be  so  if  pending  without,  is  a  question  that  has  not 
arisen:  Haselton  v.  Monroe,  18  N.  H.  598;  Brown  v.  SomerviUe^  8  Mary- 
land, 444.  The  question,  therefore,  it  seems,  is  one  which  will  probably  re^ 
•eive  a  different  answer  in  different  states. 
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Lis  Pbkdeks  in  a  Fedebal  Court.— In  the  case  of  a  Ua  pendens  i>leaded 
as  existing  in  a  federal  court  for  the  same  state,  the  suit  in  the  state  court 
will  abate:  SmWi,  v.  Tfie  Atlantic  M.  F.  Ins.  Co.,  2  Fost.  21;  and  so  if  a 
suit  in  a  state  be  pleaded  to  a  suit  brought  in  the  federal  court  of  the  same 
state,  the  same  consequence  will  follow:  Earl  v.  Raymond,  4  McLean,  235. 
But  if  the  courts  be  in  different  states,  that  is,  if  the  state  court  be  in  New 
York,  the  federal  court  in  Maryland,  there  neither  suit  will  abate:  Waish  v. 
Jhirkin,  12  Johns.  99;  White  v.  WhUman,  1  Curt  C.  C.  494.  Nor  is  it  mat- 
ter of  abatement  to  a  suit  brought  by  "A."  in  the  federal  court  against 
''B."  that  there  is  a  suit  pending  in  the  state  court  upon  the  same  cause  of 
action,  but  brought  there  by  "R"  against  "A.":  Wadleigh  v.Veaaie^Z 
8nmn.  165.  See,  further,  as  to  the  effect  of  a  plea  that  a  suit  for  the  same 
cause  is  pending  in  a  United  States  court  sitting  within  the  state,  MiicheU  v. 
£unehf  22  Am.  Dec.  669,  and  citations  in  the  note  thereto. 
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[6  LOUIUAXA,  431.] 

TsB  Master  is  Tjablk  as  for  breach  of  duty  for  inhuman  and  indecent 
ocmdnct  towards  the  passengers,  by  himself  and  crew,  where  incited  by 
him. 
I  Thb  Owkkbs  of  a  Vessel  abe  Liable  for  all  breaches  of   daty  of   th« 

master  in  his  conduct  towards  passengers. 

u  The  facta  appear  from  the  opinion. 

Appellant  in  propria  persona. 

C.  De  Armas,  contra. 

By  Court,  Pobteb,  J.  The  petition  states  that  the  plaintiff 
and  his  wife  embarked  at  Vera  Cruz,  as  cabin  passengers,  on 
board  a  schooner  belonging  to  the  defendants,  bound  to  the 
port  of  New  Orleans.  That  the  vessel  had  on  board  a  nominal 
commander  called  Narciso  Fernandez,  bub  that  the  real  and 
effectual  commander  was  one  Manuel  Gastanaga,  who  was  en- 
titled the  pHoto.  That  the  said  pUolo,  virtually  and  effectually 
the  sole  and  absolute  commander  of  said  vessel  during  said 
voyage,  availed  himself  of  every  occasion  to  violate  not  only 
the  rules  of  decency,  decorum,  and  respect,  but  also  to  outrage 
humanity  itself  towards  the  petitioner  and  his  wife,  and  to  ex- 
pose their  very  lives  to  be  sacrificed  to  his  unofficer-like  and 
atrocious  conduct.  That,  furthermore,  to  gratify  his  fiend-like 
malignity  and  brutality,  he,  the  said  pUoto,  spoke  also  of  the 
wife  of  the  plaintiff,  in  the  hearing  of  all  his  crew,  as  if  to 
stimulate  them  to  personal  outrage  against  her,  as  not  being 
the  wife,  but  the  mistress  or  prostitute  of  the  plaintiff;  and 
finally,  that  during  the  Bpace  of  fourteen  days,  owing  to  the 
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atrocities  of  the  pUoto,  the  petitioDer  and  his  wife  were  iu  con- 
etant  apprehension  of  being  assassinated.  The  damages  are 
laid  at  twenty  thousand  dollars,  and  it  is  averred  that  the  de- 
fendants, as  owners  of  the  vessel,  are  responsible  for  the  acts  of 
their  agents. 

The  defendants  filed  a  peremptory  exception,  in  which  they 
denied  that  they  were  responsible  to  the  plaintiff  on  the  facta 
alleged  by  him,  the  court  below  sustaining  the  exception. 
The  judge  admitted  the  owners  were  responsible  for  loss 
occasioned  by  the  neglect,  and  even  by  the  torts  of  their  agents, 
but  that  they  were  not  responsible  for  malicious  and  defamatory 
expressions  of  the  officers  on  board. 

For  the  purposes  of  this  inquiry,  all  the  facts  and  allegations 
contained  in  the  petition  must  be  taken  as  true.  It  therefore 
appears  the  officer  in  command  of  the  vessel  treated  the  x>eti- 
tioner  and  his  wife  inhumanly  and  indecently;  that  he  did  not 
extend  to  them  that  protection  and  care  which  is  usual;  that  he 
stimulated  his  crew  to  commit  outrages  on  them,  and  that  dur- 
ing the  space  of  fourteen  days  they  were,  in  consequence  of  his 
conduct,  in  constant  danger  of  their  lives. 

The  questions,  therefore,  are  whether  the  officer  himself 
would  be  liable  to  an  action  for  such  conduct?  and  if  he  would, 
whether  the  owners  of  the  vessel  are  responsible  for  his  acts  ? 

1.  And  on  the  first  question  we  are  clearly  of  opinion,  that  if 
euch  acts  as  are  admitted  by  this  exception,  were  proved  in 
evidence,  the  master  would  be  responsible  in  damages  to  the 
parties  injured.  We  were  about  to  express  our  own  ideas  on 
the  obligations  of  masters  to  passengers,  when  we  fell  on  a  case 
not  cited  on  the  argument,  where  the  law  on  the  subject  is  so 
clearly  stated,  and  in  language  so  much  more  forcible  than  any 
we  could  employ,  that  we  shall  resort  to  it  as  expressing  fully 
our  ideas  on  this  subject.  In  the  case  of  Chamberlain  v.  Chandler, 
reported  in  3  Mason  242,  Judge  Story  says:  '*  In  respect  to 
passengers,  the  case  of  the  master  is  one  of  peculiar  respon- 
sibility and  delicacy.  Their  contract  with  him  is  not  for  mere 
ship  room,  and  personal  existence  on  board,  but  for  reasonable 
food,  comforts,  necessaries,  and  kindness.  It  is  a  stipulation 
not  for  toleration  merely,  but  for  respectful  treatment,  for  that 
decency  of  demeanor  which  constitutes  the  charm  of  social  life, 
for  that  attention  which  mitigates  evils  without  reluctance,  and 
that  promptitude  which  administers  aid  to  distress.  In  respect 
to  females,  it  proceeds  yet  further:  it  includes  an  implied  stipu- 
lation against  general  obscenity,  that  immodesty  of  approach 
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whicL  borders  on  lasciTiousness,  and  against  that  wanton  disre- 
gr>urd  of  the  feelings  which  aggravates  every  evil,  and  endeavors, 
by  the  excitement  of  terror  and  cool  malignancy  of  conduct,  to 
inflict  torture  on  susceptible  minds."  After  noticing  the  argu- 
ment that  the  acts  complained  of,  though  wrong  in  morals, 
were  not  cognizable  by  law,  he  observes:  ''  My  opinion  is,  the 
law  involves  no  such  absurdity.  It  is  rational  and  just.  It 
^ves  compensation  for  mental  suffering,  occasioned  by  acts  of 
wanton  injustice,  equally,  whether  they  operate  by  way  of 
direct  or  consequential  damage."  If  the  principles  here  so 
eloquently  expounded,  and  which  we  think  must  receive  the 
ready  assent  of  every  sound  head,  and  of  every  pure  heart, 
required  the  further  weight  of  authority  to  give  their  sanction, 
we  have  that  authority  in  Chancellor  Kent.  ''  The  duties  of  the 
master  (he  says),  and  particularly  the  necessity  of  kind,  dec- 
orous, and  just  conduct  on  the  part  of  the  captain  to  the 
passengers  and  crew  under  his  charge,  and  the  firm  purpose 
with  which  courts  of  justice  punish,  in  the  shape  of  damage^, 
every  gross  violation  of  such  duties,  are  nowhere  more  forcibly 
stated  than  in  the  case  of  Chamberlain  v.  Chandler:'*  3  Kent 
Com.,  ed.  1832,  160. 

2.  On  the  second  point,  the  exposition  just  given  of  the 
duties  of  the  master,  in  relation  to  the  passengers,  renders  it 
easy  to  ascertain  the  extent  of  the  responsibility  of  the  owners 
for  a  breach  of  those  duties.  The  law  is  clear  and  perfectly 
well  settled,  that  owners  of  vessels  are  responsible  for  all 
acts  of  the  master,  while  acting  within  the  scope  of  his  duties, 
even  for  his  torts.  When  the  proprietors  of  vessels  use  them 
for  the  purpose  of  carrying  passengers  for  money,  they  subject 
themselves  to  the  same  responsibility  for  a  breach  of  duty  in 
their  officers  to  those  passengers  as  they  would  for  their  mis- 
conduct in  regard  to  merchandise  committed  to  their  care.  No 
satisfactory  distinction  can  be  drawn  between  the  two  cases. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  reversed  and  annulled;  and  it  is 
further  ordered  that  the  exception  filed  in  this  case  be  overruled 
and  set  aside;  that  the  case  be  remanded  to  the  district  court, 
to  be  proceeded  in  according  to  law,  and  that  the  appellees  pay 
the  cost  of  this  appeal. 

That  the  owner  is  liable  for  the  tortiona  acts  of  the  master,  done  within 
the  toope  of  eroployment»  see  Malpiea  v.  McKoum,  20  Am.  Dec.  279;  Aray 
w.  Curreil,  Id.  28a 
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Rabassa  v.  Orleans  Navigation  Company. 

16  LoTjnuvA,  i61.J 
A  (yORFORATioN  IS  Responsiblb  for  the  acts  of  its  agents  done  within  the 
scope  of  its  business  and  at  its  command,  and  in  general  for  all  injorioos 
acts  done  by  it,  unless  specially  excused  by  lav  from  responsibility 
.  therefor. 

The  case  appears  from  the  opinion. 

Stratobridge,  for  the  appellants. 
Preston,  contra. 

By  Court,  Pobteb,  J.  The  petitioner  states  that  he  is  the 
8u1> lessee  of  the  defendants  of  a  road  on  which,  by  virtue  of 
the  thirteenth  section  of  the  act  incorporating  the  Orleans 
Navigation  Company,  tolls  were  receivable;  that  the  company, 
through  their  agents,  have  taken  possession  of  the  road,  and  by 
filling  it  up  with  soft  marsh  soil,  have  rendered  it  impassable. 
The  damages  sustained  by  the  plaintiff  from  these  acts  are  averred 
to  be  five  thousand  dollars. 

The  answer  denies  the  responsibility  of  the  defendants  for 
the  acts  alleged  in  the  petition,  and  pats  at  issue  the  tacts 
therein  set  forth. 

The  cause  was  submitted  to  a  jury,  who  fonnd  a  verdict  in 
favor  of  the  plaintiff  for  sixteen  hundred  dollars.  The  defend- 
ants applied  for  a  new  trial,  but  the  court  rejected  the  applica> 
tion,  and  gave  judgment  in  pursuance  of  the  verdict.  From 
this  judgment  the  defendants  have  appealed. 

A  bill  of  exceptions  was  taken  on  the  trial  to  the  introduc- 
tion of  proof  on  the  part  of  the  plaintiff  that  he  had  leased  the 
road.  The  objection  rests  on  the  fact  that  at  the  time  the  lease 
was  adjudicated,  the  conditions  on  which  the  road  was  let  had 
been  reduced  to  writing,  and  announced  to  the  lessee.  And 
that  the  adjudicatou  itself  had  been  reduced  to  writing  by  the 
auctioneer.  No  written  contract  was,  however,  entered  into, 
and  signed  by  the  parties.  The  plaintiff  went  into  possession, 
and  lias  since  paid  the  rent  to  the  lessors. 

Wo  do  not  think  the  court  erred.  This  is  not  one  of  those 
cases  where  the  law  has  constituted  a  written  instrument  the 
authentic  and  sole  medium  of  proving  the  fact.  Leases  may 
either  be  verbal  or  written.  In  contracts  of  the  former  kind, 
instruments  defective  and  inoperative  in  themselves  maybe  con- 
firmed or  supported  by  oral  testimony,  or  operate  in  conjuno- 
iion  with  that  part  which  is  reduced  to  writing.     The  writings 
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in  question  were  not  signed  by  the  plaintiff,  nor,  as  far  as  we 
can  learn,  ever  seen  by  him.  The  lease  was  therefore  by  parol. 
We  are  perfectly  satisfied  the  phiiDliff  had  the  right  to  offer  tbe 
evidence  objected  to:  Stark,  on  Ev.  4,  1034. 

The  main  question  in  the  cause  relates  to  the  responsibility 
of  the  defendants  for  such  an  act  of  their  agents  as  is  alleged  in 
the  petition. 

The  textual  provisions  of  the  Louisiana  code  are  cited  to 
show  no  such  responsibility  exists.  A  corporation  (it  is  so  en- 
acted), can  not  beat  or  be  beaten  in  its  corporate  capacity;  it 
can  not  commit  the  crime  of  high  treason,  or  any  other  crime 
or  offense  in  its  corporate  capacity,  and  it  can  only  contract 
through  its  agents:  La.  Code,  428,  429,  432,  433.  Several 
references  have  been  made  to  writers  who  treat  of  corporations, 
as  supporting  the  same  doctrine,  but  it  is  unnecessary  to  cite 
them,  for  the  general  principle  is  nowhere  more  strongly  stated 
than  in  the  positive  law  of^the  state. 

But  it  appears  to  us  the  rules  just  referred  to  leave  the  question 
now  before  us  entirely  open.  That  question,  as  we  understand 
it,  is,  whether  corporations  are  not  civilly  responsible  for  dam- 
ages occasioned  by  acts  of  their  agents  in  relation  to  matters 
coming  within  the  scope  of  the  object  for  which  they  were  in- 
corporated, when  these  acts  were  done  by  their  command. 

There  can  be  little  doubt  the  law  should  make  them  liable; 
and  we  think  it  does  hold  them  so.  The  passages  cited  from 
our  code  relate  to  crimes  and  offenses,  and  as  that  work  enu- 
merates the  cases  where  corporations  are  not  responsible,  and 
does  not  embrace  within  that  enumeration  non-responsibility, 
in  a  civil  action,  for  injuries  done  to  property,  a  very  strong 
reason  is  offered  to  us  against  extending  the  exemption  to  a  case 
not  enumerated.  The  objection  raised,  that  they  are  not  re- 
sponsible because  they  can  only  contract  through  an  agent,  aids 
very  little  in  the  decision  of  the  point  now  under  consideration; 
for  though  they  can  only  contract  through  an  agent,  it  by  no 
means  follows  that  they  are  not  responsible  for  breaches  of 
contract  which  they  may  have  entered  into,  or  for  injuries 
which  they  may  inflict  on  the  property  of  others  through  their 
agents.  If  they  rented  a  house  and  committed  waste  during 
the  lease,  or  made  themselves  responsible  by  the  non-perform- 
ance of  any  obligation  which  the  law  imposes  on  the  lessee,  it 
can  hardly  be  questioned  they  would  be  bound  to  make  good 
the  loss.  If  it  be  objected  that,  in  the  case  last  put,  the  re- 
sponsibility grew  out  of  a  contract,  we  can  hardly  see  how  theif 
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liability  would  be  varied  if,  without  a  contract,  thej  entered  on 
the  property  of  another,  and  used  it  for  corporate  purposes. 
Though  corporate  bodies  can  enjoy  no  rights,  nor  exercise  any 
powers,  but  those  conferred  by  law,  we  are  not  therefore  au- 
thorized to  conclude  that  they  are  responsible  for  no  acts  but 
those  which  the  law  expressly  declares  they  shall  be  responsible 
for.  On  the  contrary,  we  think  they  are  bound  to  others  for 
every  injurious  act  on  their  part,  from  which  the  law  has  not 
specially  exempted  them.  No  such  exemption  i^  shown  here. 
The  law  of  the  Partidas,  relied  on,  is  no  longer  in  force,  and 
was  not  at  the  time  this  trespass  was  committed. 

In  England,  by  a  statute  of  21  Edward  IV.,  it  is  holden,  that 
a  corporation  can  not  be  beaten,  nor  beat,  nor  commit  treason, 
nor  felony,  nor  be  imprisoned  for  disseisin  with  force,  nor  be 
outlawed.  These  enactments  are  much  the  same  with  these 
cited  from  our  code,  yet  the  books  of  adjudged  cases  in  that 
country,  and  in  our  sister  states,  afford  repeated  examples  of 
corporations  being  held  liable  for  trespasses  committed  by 
their  agents  under  their  authority.  Chancellor  Kent  says,  they 
may  be  sued  by  a  special  action  on  the  case  for  neglect,  and 
breaches  of  duty,  and  in  actions  of  trespass  and  trover  for 
damages,  resulting  from  trespasses  and  torts  committed  under 
their  authority  by  their  agents:  2  Kent  Com.  284;  3  Pet.  398. 

It  is  objected  that  there  is  no  evidence  on  record,  that  the 
navigation  company  authorized  the  trespass;  we  think  it  results 
from  the  evidence  of  the  defendants  themselves,  that  they  did 
authorize  it. 

The  right  of  the  lessors  to  interfere  vrith  the  road^  on  the 
ground  that  it  stood  in  need  of  repairs,  was  a  question  depend* 
ing  on  the  fact,  whether  the  road  did  actually  require  the  re* 
pairs  or  not,  and  that  fact  the  jury  has  negatived  by  their  verdict. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg* 
ment  of  the  parish  court  be  affirmed,  with  costs. 

A  corporation  is  liable  for  torts:  Hiddle  v.  Proprietors,  5  Am.  Dec.  23j(; 
Chestntd  Hill  T.  Co.  v.  Rvtter,  8  Id.  675;  Lyman  v.  White  River  Bridge  Co.^ 
16  Id.  70S. 


Fabgond  v.  Guice,  Administeatob. 

[6  JJOUSMUXA,  76.] 

Tbx  PLAnmrr's  Books  or  Aocouivt  can  not  be  used  to  refresh  the  meiiioiy 
of  a  witness  unless  the  entries  used  for  that  purpose  were  made  by  th« 
witness. 
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Ak  Allegation  is  too  General  to  Allow  of  Proof  in  its  support,  if  it  is 
to  the  effect,  "  that  plaintiff  is  indebted  to  defendant  in  the  sum  of,"  etc. 

The  facts  appear  from  the  opinion. 

Bj  Courty  Martin,  J.  The  defendant  resisted  the  claim 
against  the  estate  on  the  ground  that  the  plaintiff  was  not  a 
creditor  of  one  thousand  and  fifty-four  dollars  and  twenty-nine 
cents,  as  he  stated,  but  was  a  debtor  of  the  deceased  for  four 
thousand  six  hundred  and  sixty-nine  dollars  and  fifty-five  cents; 
and  on  these  grounds  the  plaintiff  had  judgment,  and  the  de- 
fendant appealed. 

His  counsel  took  two  bills  of  exceptions  in  the  court  below; 
the  one  was  to  the  court  allowing  the  plaintiff's  books  to  be  in- 
troduced for  reference,  by  his  clerk,  who  was  offered  as  a  wit- 
ness to  establish  the  items  in  plaintiff's  account;  and  the  other 
was  to  the  refusal  by  the  court  to  receive  in  evidence  certain 
documents,  by  which  the  defendants  wished  to  prove  that  the 
plaintiff  owed  to  the  estate. 

We  think  the  court  erred  in  permitting  the  use  of  the  plaint- 
iff's books,  and  permitting  the  witness  to  resort  to  them  to  re- 
fresh his  memoiy.  There  is  not  a  clearer  rule  of  evidence  than 
tliat  which  declares  the  plaintiff's  books  not  to  be  evidence  for 
him;  and  that  a  paper  which  could  not  be  read  in  evidence  may 
be  resorted  to  by  a  witness  to  refresh  his  memory,  as  a  memo- 
randum made  by  himself.  It  is  not  pretended  that  the  entries 
in  the  plaintiff's  books,  to  which  the  witness  was  permitted  to 
recur,  had  been  made  by  himself.  They  might  have  been  made 
by  another  clerk,  or  the  plaintiff  himself,  or  by  his  order  and 
direction. 

But  we  think  the  court  of  probates  consistently  rejected  the 
docaments  by  which  the  defendant  sought  to  prove  claims  on 
the  estate  of  the  plaintiff.  These  claims  were  not  pleaded  in 
compensation  or  reconvention,  nor  set  up  in  such  a  manner  as 
to  enable  the  plaintiff  to  be  informed  of  their  nature  or  amount, 
so  to  be  able  to  disprove  or  admit  them.  A  general  allegation 
of  the  plaintiff's  being  indebted  in  a  gross  sum,  without  any  cer« 
tificate  of  the  time,  place,  or  manner  in  which  the  claim  ac- 
erued,  is  too  vague  to  authorize  the  admission  of  proof  in  sup- 
port of  it. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  court  of  probates  be  annulled,  avoided,  and 
the  case  remanded,  with  directions  to  the  judge  not  to  allow 
the  plaintiff's  witness  to  refresh  his  memoiy  by  a  rfiference 
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to  the  plaintiffs  books;  the  costs  of  appeal  to  be  borne  by  the 
appellee. 

BooxB  OF  Aooouirr  as  Memoranda  to  Rktiubh  thb  MmiOBTof  awii 
See  the  note  to  Union  Bank  v.  Knapp,  15  Am.  Deo.  191 


Texada  t;.  Beaman. 

[6  Lomnuu,  84.] 
A  PowxE  TO  CoiXBOT  aud  do  acts  neoessary  to  effoet  a  ooQeelicNi,  does  nol 
aathoruse  the  agent  to  transfer  a  debt 

Petition  for  an  injunction  to  stay  proceedings  on  a  judgment. 
The  judgment  had  been  obtained  bj  P.  and  B.  Peebles,  against 
Uartha  Welch.  The  plaintiff  claimed  that  the  judgment  had 
been  transferred  to  him  by  the  attorney  in  fact  for  Peebles. 
The  answer  of  defendants  denied  the  Buffldenpy  of  the  agent's 
authority. 

Thomas,  for  the  plaintiff. 

Dunbar,  cotUra, 

By  Oourt,  Pobtbb«  J.  This  case  turns  entirely  on  the  author- 
ity  of  an  agent  to  transfer  a  debt.  He  was  empowered  to  col- 
lect, and  do  all  acts  necessary  to  effect  the  collection.  Under 
this  power  he  passed  the  claim  to  a  surety  of  his  principal,  in 
order  to  protect  the  transferree  from  the  consequences  of  his 
engagement.  We  are  of  opinion  he  had  no  authority  to  do  so, 
and  it  is  therefore  ordered,  adjudged,  and  decreed,  that  tha 
judgment  of  the  district  court  be  affirmed,  with  costs. 


Agent  to  Collbot  is  not  authorixed  to  compromiae  or  aell  the  claim  or  r»- 
eeive  anything  bat  money  in  payment:  See  the  nota  to  Martin  t.  United 
States,  15  Am.  Deo.  190. 
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Elder  v.  Elder. 

[10  ICAzn,  80.] 

PlBOL  Btidbvcb  is  IiTADinasiBLE  IN  A  SuiT  in  equity  to  reform  a  written 
eontnct,  to  show  that  a  mistake  exists  therein,  and  that  the  contract, 
by  the  terms  of  which  it  appears  that  tho  vendor  agreed  to  convey  to 
the  vendee  **  a  lot  of  land  sitoatod  in  Windham,**  was  intended  to  con- 
rey  the  whole  of  a  particular  lot,  part  of  which  was  situated  in  another 
town.  ^ 

Bill  filed  by  Joseph  Elder  against  the  administrator  and 
heirs  at  law  of  Reuben  Elder,  deceased,  alleging  that  on  the 
seyenteenih  day  of  October,  1880,  plaintiff  entered  into  a  contract 
with  Reuben  for  the  purchase  of  a  tract  of  land  lying  in  the 
towns  of  Windham  and  Westbrook;  that  the  purchase  price, 
three  hundred  dollars,  was  to  be  paid  in  installments,  and  that 
the  deed  for  the  land  was  to  be  executed  upon  the  payment  of 
the  first  installment  which  plaintiff  bad  paid.  The  bill  also 
alleged  that,  by  mistake,  the  land  was  described  in  the  memo- 
randum signed  by  Reuben,  as  ''  a  lot  of  land  situated  in  the 
town  of  Windham,  formerly  owned  by  John  Elder."  Plaiotifif 
prayed  that  the  mistake  might  be  corrected  and  the  defendants 
required  to  convey  to  him  the  whole  lot  claimed.  Defendants 
answered  and  set  out  the  memorandum  as  above  alleged, 
denied  all  knowledge  of  any  other  agreement,  and  alleged  their 
willingness  to  convey  the  land  in  Windham  according  to  the 
memorandum.  Several  depositions  were  taken ,  tending  to  prove 
by  the  admissions  of  Reuben,  and  otherwise,  that  there  was  a 
mistake  in  the  contract  as  alleged.  The  principal  question 
presented  was,  as  to  the  admissibility  of  such  testimony. 
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Daveia,  for  the  plaintiff.  Parol  evideDce  was  admissible  to  cor- 
rect the  mistake  in  the  contract:  1  Madd.  Cb.  49;  2  Atk.  33,  50; 
Sugd.  on  Vend.  (2d  ed.)  107  et  seq.,  and  cases  there  cited; 
Bradbury  y,  TT/iiVe,  4  Greenl.  391;  Dunlap  v.  Slelson,  4  Mass. 
349;  Washburn  Y.  Merrills,  1  Day,  139  [2  Am.  Dec.  59];  Marks 
T.  Pitt,  1  Johns.  Ch.  594;  Lyman  v.  (7.  S,  Ins,  Co.,  1  Id.  630; 
OiilespieY,  Moon,  2  Id.  585  [7  Am.  Dec.  559];  Abbe  v.  Chappel, 
7  Goni).  270;  Paterson  v.  Hull,  9  Covr.  747;  Davenport  v.  Mason, 
15  Mass.  85;  Brown  v.  Oilman,  13  Id.  158;  WUhins  v.  ScoU,  17 
Id.  251;  Codman  v.  Winslow,  10  Id.  146;  Leland  v.  Stone,  Id. 
459;  Fowle  v.  Bigehw,  Id.  379;  Haihaioay  v.  fiJpooTie?-,  9  Pick. 
23;  JZten  v.  Bates,  6  Id.  460;  Fonbl.  Eq.  c.  3,  sec.  6;  1  Stark. 
Ev.  1027. 

Longfellow,  contra.  The  granting  of  the  prayer  of  this  bill 
would,  virtually,  be  repealing  the  statute  of  frauds.  The 
plaintiff  by  this  bill  proposes  to  alter,  vary,  and  destroy  the 
statute,  by  superadding  to  a  writing,  matter  gathered  from  the 
loose  and  uncertain  recollections  of  witnesses.  This,  the  law 
will  not  permit:  Madd.  Ch.  405,  406;  Manning  v.  Lechmore,  1 
Atk.  453;  Butler  v.  Cook,  X  Sch.  &  Lef.  39;  PymsY.  Blackburn, 
3  Ves.  34;  Lawson  v.  Lord,  Dick.  346;  Hunt  v.  Rousmanier, 
2  Mass.  342;  Colson  v.  Thompson,  2  Wheat.  341;  Dwightv. 
P(meroy,  17  Mass.  354  [9  Am.  Dec.  148]. 

By  Court,  Wesson,  J.  The  plaintiff  claims  relief  upon  the 
ground  of  mistake  in  the  terms  of  a  contract,  entered  into 
between  himself  and  Beuben  Elder,  deceased;  and  he  prays  for 
an  amendment  and  enforcement  of  the  contract,  according  to  the 
true  intent  and  meaning  of  the  parties,  and  for  such  general 
relief  as  the  court  may  grant.  All  knowledge  of  the  existence 
of  a  mistake  being  denied  in  the  answers,  the  plaintiff  has  pro- 
ceeded  to  adduce  parol  proof  of  the  allegations  in  his  bill. 

This  kind  of  proof  is  objected  to  by  the  counsel  for  the 
defendants,  as  incompetent  to  alter,  vary,  or  contradict  a  written 
instrument,  plain  and  intelligible  in  its  terms.  That  this  is 
inadmissible  at  law,  is  a  principle  well  settled,  and  it  is  insisted 
that  it  is  a  rule  of  evidence  equally  binding  upon  courts  of 
equity.  If  the  inquiiy  was,  what  contract  have  the  parties 
made,  this  is  to  be  ascertained  by  the  best  evidence  the  nature 
of  the  case  admits.  It  is  the  rule  at  law,  because  calculated 
to  elicit  and  establish  truth.  And  what  is  best  adapted  to 
produce  this  effect,  does  not  depend  upon  the  character  or 
jurisdiction  of  the  tribunal  before  whom  the  question  may  arise. 
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It  would  tend  to  pervert,  rather  than  to  establish,  justice,  if 
the  rules  of  evidence  were  so  varied  in  different  courts,  that  in 
the  one,  facts  were  to  be  proved  by  the  best  evidence,  while  in 
the  other,  that  of  an  inferior  character  might  be  received,  and 
substituted.  We  do  not  so  understand  the  law.  What  contract 
the  parties  have  actually  made,  must  depend  upon  the  same 
evidence,  both  at  law  and  in  equity.  And  if  made  in  writing, 
what  is  written  is  the  best  evidence  of  this  fact,  which  can  not 
be  varied,  altered,  or  changed  by  parol  testimony.  But  in  both 
courts  it  may  be  shown  by  parol  evidence  to  have  been  tainted 
by  fraud,  and,  therefore,  not  binding  or  operative  upon  the 
party  attempted  to  be  charged.  But  in  a  court  of  equity  other 
circumstances  may,  in  certain  cases,  become  the  subject  of 
inquiry,  not  to  show  what  contract  was  made,  but  whether  it 
was  made  or  entered  into  by  mistake  or  accident.  Whether 
these  inquiries  have  promoted  the  cause  of  justice,  or  whether 
they  have  not  more  frequently  defeated  it,  by  opening  a  door  to 
fraud  and  perjury,  or  whether  they  may  not  occasion  more  mis- 
takes than  they  correct,  are  questions  which  it  does  not  belong 
to  us  to  decide.  This  branch  of  equity  jurisdiction  is  of  recent 
origin  in  our  state;  but  having  been  conferred  upon  this  court, 
it  is  to  be  exercised  according  to  the  rules  and  practice  of  courts 
of  equity  in  that  country  from  which  we  have  derived  our  juris- 
prudence, except  so  far  as  they  may  have  been  changed  or  modi- 
fied by  our  laws. 

We  have  jurisdiction  expressly  given  in  cases  of  mistake. 
How  are  they  to  be  proved  ?  They  must  depend  upon  extrane- 
ous testimony.  They  are  rarely  apparent  upon  the  face  of  the 
instrument  to  be  affected.  Although  its  terms  may  often  lead 
to  a  conjecture  that  there  may  have  been  some  mistake,  the  fact 
must  almost  uniformly  be  proved  aliunde.  It  may  often  be  made 
out,  or  rendered  highly  probable,  by  a  recurrence  to  other  written 
evidence;  as  where  the  instrument  executed  is  found  not  to  con- 
form to  a  previous  written  agreement,  in  relation  to  the  subject- 
matter.  And  yet  this  is  not  conclusive ;  for  it  might  very  fairly  be 
urged  in  comparing  both,  that  the  variance  was  designed  and 
occasioned  by  the  consent  of  the  parties.  Parol  testimony  is 
BO  generally  admitted  in  chancery  to  prove  a  mistake,  that  in 
Baker  v.  Paine,  1  Ves.  456,  LordHardwicke  inquired,  '*  How  can 
a  mistake  in  an  agreement  be  proved  but  by  parol  ?  " 

It  is  well  settled  that  it  is  admissible  on  the  part  of  the  defend- 
ant, upon  a  bill  for  thesi>ecifio  performance  of  a  contract.  The 
reason  assigned  is,  that  this  is  a  class  of  cases  in  which  a  court  of 
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equity  will  exercise  or  withhold  its  power  at  its  discretion,  and 
that  it  will  not  interfere  in  favor  of  the  plaintiff  to  enforce  per- 
formance, where  a  mistake  essentially  affecting  the  contract  is 
made  to  appear:  Joynes  v.  StcUham,  3  Atk.  388;  Rich  v.  Jackaon, 
4  Bro.  C.  C.  514;  RamsboUom  v.  Oosden,  1  Ves.  &  B.  165;  Tbums- 
hend  v.  Slangroom,  6  Yes.  328,  and  the  cases  there  cited. 

In  GiUeapie  v.  Moon,  2  Johns.  Ch.  585  [7  Am.  Dec.  559],  the 
learned  chancellor  maintains  that  relief  may  be  had  in  chancery 
against  any  deed  or  contract  in  writing,  founded  in  mistake  or 
fraud.     That  the  mistake  may  be  shown  by  parol  proof,  and  re- 
lief granted  to  the  injured  party,  whether  he  sets  up  the  mistake 
affirmatively  by  bill,  or  as  a  defense.     We  have  looked  into  the 
cases  cited  by  him,  but  are  not  satisfied  that  they  sustain  the 
doctrine  to  the  extent  which  his  language  would  seem  to  imply. 
In  some  of  them,  parol  evidence  of  mistake  was  admitted  on  the 
part  of  the  defendant,  to  rebut  an  equity.     In  others,  contracts 
not  relating  to  real  estate,  but  of  a  personal  character,  were  re- 
formed or  amended  upon  parol  proof  of  mistake.     These  cases 
show  that  this  has  sometimes  been  done  in  courts  of  equity,  but 
under  what  circumstances  it  is  unnecessary  to  state,  as  the  con- 
tract before  us  is  one  relating  to  real  estate. 

Others  are  referred  to,  where  mistakes  in  marriage  settlements 
have  been  corrected  by  proof  aliunde.  In  all  these  cases  there 
was  written  evidence  to  amend  by,  either  resulting  from  the 
plain  intentions  of  the  parties,  although  defectively  expressed, 
or  from  previous  instructions,  or  subsequent  declarations  in 
writing.  In  Rogers  v.  Earl^  Dick.  294,  the  facts  of  which 
are  reported  in  Sugd.  Vend.  124,  it  plainly  appeared  by  the 
settlement,  that  the  wife  was  to  have  the  power  she  exercised 
in  favor  of  her  husband,  but  by  an  omission,  by  mistake  of  the 
limitation  to  the  wife  for  life,  and  to  trustees  to  preserve  con- 
tingent remainders,  which  were  required  by  written  instruc- 
tions, the  power  could  not,  without  correction,  be  legally  exer- 
cised, to  effect  which  the  settlement  was  ordered  to  be  rectified. 

In  Walls  V.  BuUas,  1  P.  Wms.  60,  a  voluntary  conveyance  to 
a  brother  of  the  half-blood,  defective  at  law,  was  sustained  in 
equity  against  the  heir  at  law,  the  lord  keeper  being  of  opinion 
that  as  the  consideration  of  blood  would  at  common  law  raise 
a  use,  the  same  consideration  would  in  that  imperfect  convey- 
ance raise  a  trust,  which  ought  to  be  made  good  in  equity. 
The  authority  of  this  case,  however,  was  controverted  by  Lord 
Hardwicke  in  Goring  v.  Nashy  3  Atk.  189. 

In  Randal  v.  Randal,  2  P.  Wms.  464,  the  husband  executed  a 
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deed,  in  which  he  acknowledged  a  mistake  in  the  family  settle- 
ment, to  correct  which  he  covenanted  that  he  would  stand 
seised  of  the  premises  in  trust  for  himself  and  his  wife,  for 
their  joint  liTes,  remainder  in  trust  to  the  heirs  of  their  two 
bodies,  remainder  in  trust  for  the  wife  and  her  heirs,  with  a 
covenant  from  the  husband  to  convey  the  premises  to  these 
uses.     And  the  lands  were  decreed  to  be  settled  accordingly. 

In  Barsiow  v.  KUvington,  5  Yes.  593,  the  wife,  after  the  de- 
cease of  the  husband,  wrote  to  the  plaintiff,  Barstow,  who  was 
about  to  marry  one  of  her  daughters,  informing  him  in  what 
manner  she  had  agreed  to  settle  the  estate  in  question.  The 
marxiage  took  effect.  By  the  legal  construction  of  the  settle* 
ment  referred  to  in  the  letter,  the  daughter  was  entitled  to  a 
leas  portion;  but  the  settlement  was  reformed  according  to  the 
letter,  against  the  heir  at  law  of  the  wife.  Upon  a  bill  in  equity 
founded  upon  the  letter,  she  would  have  been  bound  to  have 
made  good  the  agreement  as  there  set  forth,  and  her  heir  at 
law,  coming  in  under  her,  was  affected  by  the  same  equity. 

Chancellor  Kent  further  cites  cases  where  defects  in  mort- 
gages have  been  made  good  against  subsequent  judgment  cred- 
itors, who  came  in  under  the  party  bound  in  conscience  to  cor« 
tect  the  mistake.  As  where  A.  surrenders  a  copyhold  by  way 
of  mortgage,  but  the  surrender  was  not  presented  at  the  next 
court,  and  then  became  a  bankrupt,  this  mortgage  was  held  good 
in  equity  against  his  assignees:  Finch  v.  The  Uarlo/Winchelsea, 
1  P.  Wms.  277.  And  so,  as  was  held  in  that  case,  an  agreement  in 
writing  to  convey,  upon  an  adequate  consideration  paid,  is  a  lien 
in  equity  upon  the  land  against  the  judgment  creditors  of  the 
party,  although  not  against  a  mortgagee  without  notice.  But 
the  assignees  of  a  bankrupt  are  affected  by  every  equity  which 
would  bind  the  bankrupt  himself. 

We  do  not  regard  the  precedents  in  relation  to  personal  con- 
tracts as  authorities  in  this  case,  which,  having  relation  to  real 
estate,  is  under  the  protection  of  the  statute  oi  frauds.  That 
statute  is  not  formally  pleaded;  but  the  contract  actually  exe- 
cuted in  writing  is  set  forth  in  the  answer,  and  it  is  relied  upon 
by  the  counsel  for  the  defendants  to  repel  the  parol  proof  set  up 
by  the  plaintiff  to  vary  its  terms. 

Marriage  settlements  are  little  known  or  used  in  this  state; 
and  although  sometimes  rectified  or  reformed  in  England,  where 
mistakes  have  intervened,  yet  we  have  not  found  any  case  of  the 
kind  where  this  has  been  done  upon  parol  testimony  without 
written  evidence  to  amend  by;  nor  are  we  aware  that  it  could 
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be  done  without  violatingthe  statute  of  frauds.  In  respect  to 
mortgages  we  have  a  system  of  our  own,  depending  on  statute, 
which  varies  in  many  respects  from  the  law  as  administered  in 
the  English  courts  of  equity,  and  in  the  state  of  New  York. 

But  the  case  of  Oillespie  v.  Moon  itself  is  relied  upon  as  an 
authority  in  favor  of  the  plaintiff.     The  defendant  there  bad 
agreed  to  purchase  two  hundred  acres  of  land,  the  location  and 
bounds  of  which  were  well  understood.    But  by  mistake,  clearly 
proved  by  parol,  the  deed  embraced  fifty  acres  more.     The  de- 
fendant, perceiving  his  advantage,  although  he  acknowledgfed 
the  mistake  to  several  persons,  insisted  upon  holding  all  the  land 
covered  by  his  deed.     This  claim,  so  clearly  against  equity  and 
good  conscience,  was  strongly  tinctured  with  fraud;  for  there 
is  little  difference  in  moral  turpitude,  between  fraudulently 
making  a  deed  conveying  more  than  is  intended  by  the  parties, 
and  attempting  to  hold  the  same  advantage  where  it  arises  from 
mistake  or  accident.     Indeed,  fraudulent  conduct  is  distinctly 
imputed  to  him  in  the  opinion  of  the  court.     The  chancellor 
says:  *'  The  only  doubt  with  me  is  whether  the  defendant  was 
not  conscious  of  the  error  in  the  deed,  at  the  time  he  received  it 
and  executed  the  mortgage,  and  whether  the  deed  was  not  ac- 
cepted by  him  in  fraud,  or  with  a  voluntary  suppression  of  the 
truth.     That  fraudulent  views  very  early  arose  in  bis  mind  is 
abundantly  proved."    If  it  was  a  case  of  fraud,  as  well  as  of 
mistake,  there  could  be  no  question  either  of  the  admissibility 
of  parol  testimony  or  that  the  plaintiff  was  entitled  to  relief. 
Indeed  he  would  have  been  so  entitled  at  law.    But  the  meas* 
ure  of  relief  would  have  varied. 

At  law,  a  fraudulent  deed  is  entirely  void.  In  equity,  its 
effect  may  be  defeated  only  so  far  as  it  is  intended  to  have  a 
fraudulent  operation.  But  aside  from  the  fraudulent  views, 
which  may  always  be  imputed  to  a  party,  who  would  take  ad- 
vantage of  a  mistake  that  alone  may  be  regarded  in  equity  as 
an  infirmity  calling  for  relief,  where  it  goes  to  the  whole  sub- 
ject-matter of  a  conveyance,  or  where  it  affects  only  a  part  of 
it  ?  It  is  not  charging  a  party  upon  an  executory  contract  in 
relation  to  real  estate  which  can  not  be  enforced,  unless  in 
writing;  but  it  shows  defects  to  defeat  the  operation  of  a  writ- 
ten contract.  It  is  in  the  nature  of  an  injunction  upon  a  party 
not  to  avail  himself  of  an  advantage  against  good  conscience. 
It  does  not  make  a  new  contract,  but  examines  the  quality, 
extent,  and  operation  of  one  formally  executed  by  the  parties. 
It  is  one  thing  to  limit  the  effect  of  an  instrument,  and  anothtf 
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to  extend  it  beyond  Tvhat  its  terms  import.  A  deed  bj  mistake 
eonTejB  two  farms,  instead  of  one.  If  the  suffering  party  is 
relieved  in  such  a  case  by  a  court  of  chancery,  full  effect  is  not 
given  to  the  terms  of  a  written  instrument.  But  the  statute  of 
frauds  does  not  prescribe  what  effect  shall  be  given  to  contracts 
in  writing;  it  leaves  that  to  be  determined  in  the  courts  of  law 
and  equity.  A  deed  conveys  one  farm,  when  it  may  be  proved 
by  parol  that  it  should  have  conveyed  two.  Here  equity  can 
not  relieve  without  violating  the  statute.  To  do  so,  would  be 
to  enforce  a  contract  in  relation  to  the  farm  omitted,  without  a 
memorandum  in  writing,  signed  by  the  party  to  be  charged, 
or  by  his  authorized  agent.  These  are  distinctions  which  may 
be  fairly  taken  between  the  case  cited  from  New  York, 
where  the  plaintiff  sought  to  be  relieved  from  the  undue  opera- 
tion of  a  deed  which  conveyed  toomnch,  and  the  case  before  us, 
where  the  prayer  of  the  plaintiff  is,  that  a  contract  in  writing 
may  be  so  extended  by  parol  testimony  as  to  embrace  more  land 
than  that  contract  covers.  But  whether  this  court,  sitting  as 
a  court  of  equity,  would  receive  parol  evidence  of  a  mistake  in 
a  deed,  to  restrain  its  operation,  it  is  not  necessary  to  decide. 
There  may  be  great  appearance  of  equity  in  such  a  proceeding; 
but  it  may  admit  of  question  whether  more  perfect  justice  would 
not  be  administered  by  holding  parties  to  abide  by  their  written 
contracts,  deliberately  made,  and  free  from  fraud.  As  far  as 
this  role  has  been  relaxed  by  the  clear,  unequivocal,  and  settled 
practice  of  chancery,  we  are  doubtless  bound  by  it  in  adminis- 
tering that  part  of  our  system,  but  we  are  not  disposed  to 
adopt  any  new  or  doubtful  exception  to  so  salutary  a  rule. 

In  Jordan  v.  Sawkins,  8  Bro.  0.  C.  888;  1  Yes.  402;  Ridh  v. 
Jacksony  4  Bro.  0.  0.  514;  Olinan  v.  Cooke,  1  Sch.  &  Lef.  22; 
WooUam  v.  Heam,  7  Yes.  211;  and  in  Higginson  v.  Clowes,  15 
Id.  616,  the  doctrine  maintained  is,  that  a  party'  seeking  the 
specific  performance  of  an  agreement,  and  proposing  to  intro- 
duce new  conditions,  or  to  vary  those  which  appear  in  a  written 
instrument,  wOl  not  be  permitted  to  do  so  by  parol  testimony. 
And  in  Dwighi  v.  Pomeroy  el  al.,  17  Mass.  803  [9  Am.  Dec.  148], 
Parker,  0.  J.,  regards  this  principle  as  fully  settled  by  the 
more  recent  chancery  decisions  in  England,  and  that  a  few 
cases,  bearing  a  different  aspect,  have  been  explained  away  ox 
overruled  by  subsequent  decisions. 

Upon  full  consideration  of  the  authorities,  we  are  of  opinion 
that  the  plaintiff  has  not  made  out  his  case  by  competent  proof. 
The  bill  is  accordingly  dismissed,  but  without  costs,  as  there 
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is  reason  to  doubt  whether  the  written  instrument  truly  ex- 
presses what  had  been  agreed  between  the  parties. 


In  RuhUng  v.  HacheU^  1  Nev.  365,  Lewis,  C.  J.,  in  delivering  the  opinion 
of  the  court,  thus  comments  upon  the  principal  case:  "It  is  claimed  by 
respondent's  counsel,  that  the  mortgage  in  this  case  can  not  be  reformed 
BO  as  to  make  it  include  land  not  described  in  it  at  the  time  of  its  execu- 
tion, though  it  be  admitted  that  it  was  written  by  fraud  or  mistake;  that 
an  instrument  for  the  conveyance  of  land  may  be  reformed  so  as  to  dimin- 
ish  the  quantity  conveyed,  or  agreed  to  be  conveyed,  but  not  to  extend  it 
to  land  not  described  in  the  deed  or  agreement,  because  it  is  said  to  order 
the  conveyance  of  land  which,  by  mistake  or  fraud,  is  omitted  from  the  deed, 
is  in  violation  of  the  statute  of  frauds,  which  declares  that  no  estate  or  interest 
in  land  shall  be  created,  granted,  or  assigned,  unless  by  deed  or  conveyance 
in  writing,  signed  by  the  party  granting  the  same;  but  that  ordering  a  re- 
conveyance of  land  which  is  conveyed  by  fraud  or  mistake,  is  not  in, violation 
of  this  statute.  For  this  distinction  we  find  no  authority  but  the  dictum  of 
Weston,  J.,  in  the  case  of  Elder  v.  Elder,  10  Me.  80,  who,  whilst  acknowl- 
edging the  authority  of  the  case  of  Oilleapie  w  Moon,  2  Johna  Ch.  586; 
8.  C,  7  Am.  Dec.  559,  yet  endeavors  to  draw  the  distinctiou  above  stated 
between  the  two  cases.  That  distinction  may  have  been  clear  and  entirely 
•atisfactory  to  the  learned  judge  who  deliverod  the  opinion  in  Elder  v.  Elder, 
but  we  must  acknowledge  it  to  be  utterly  beyond  our  comprehension.**  So 
in  Tillon  v.  TUton,  9  N.  U.  3S5,  392,  the  principal  case  was  criticised,  and  the 
rule  as  there  established,  was  stated  not  to  be  the  true  rule  of  cliancery  juris- 
prudence. **  In  Elder  v.  Elder,  1  Fairf.  80,  it  is  said,  '  a  deed  conveys  one 
farm,  when  it  may  be  proved  by  parol  that  it  should  have  conveyed  two. 
Here  equity  can  not  relieve  without  violating  the  statute.*  And  it  is  thus 
attempted  to  distinguish  that  case  from  Gillespie  v.  Moon,  2  Johns.  Ch.  585 
[7  Am.  Dec.  559],  where  the  deed  conveyed  too  much  land.  If  this  position 
rests  upon  the  provision  of  the  Maine  statute,  it  may  be  well  enough.  But 
wo  can  not  accede  to  it  as  the  true  rule  of  chancery  jurisprudence,  to  be 
derived  from  the  adjudged  cases  in  England  and  America.  In  our  opinion, 
a  court  of  equity  is  competent  to  correct  and  reform  any  material  mistake  in 
a  deed  or  other  written  agreement,  whether  that  mistake  be  the  omission  or 
insertion  of  a  material  stipulation;  and  whether  it  be  made  out  by  parol  tes- 
timony, or  be  confirmed  by  other  or  more  cogent  proof.** 

An  examination  of  subsequent  decisions  in  Maine  fails  to  show  that  Eldef 
V.  Elder  has  ever  been  overruled,  although  in  Farley  v.  Bryant,  32  Me.  474, 
it  was  held  that  {larol  evidence  was  admissible  to  establish  a  mistake  in  a 
deed,  and  that  ux)ou  such  evidence  the  deed  might  be  reformed.  The  prin- 
cipal case  is  not  entirely  without  support  in  other  states.  In  OUms  v.  IIuU 
bert,  102  Mass.  24,  35,  it  was  cited  with  approval,  and  the  distinction  be- 
tween it  and  Gillespie  v.  Moon,  2  Johns.  585;  S.  C,  7  Am.  Dec.  559,  was 
thus  stated  by  Welles,  J.:  *'Tho  principle  which  was  maintained  by  Chan* 
cellor  Rent,  and  upon  which  the  English  authorities  wore  cited  by  him  in 
Gillespie  v.  Moon,  was  that  relief  in  equity  against  the  operation  of  a  written 
instrument,  on  the  ground  that  by  fraud  or  mistake  it  did  not  express  the 
contract  of  the  parties,  might  be  afforded  to  a  plaintiff  seeking  a  modifica- 
tion of  the  contract  as  well  as  to  a  defendant  resisting  its  enforcement* 
That  proposition  must  be  considered  as  fully  established:  1  Story  Eq.,  sec 
161.     It  is  quite  another  proposition  to  enlarge  the  subject-matter  of  tlM 
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coutract,  or  to  add  a  new  term  to  the  writing  by  parol  evidence,  and  enforce 
it.  No  such  proposition  was  presented  in  the  case  of  GiUespie  ▼.  Moon,  and 
it  does  not  sustain  the  right  to  such  relief  against  the  statute  of  frauds:" 
See  StockbfHdge  Iron  Co,  v.  Hud,  Iron  Co.,  107  Mass.  321;  Wilcox  v.  Lucaa^ 
121  Id.  25;  Climer  v.  Jlovey,  15  Mich.  18;  Moale  v.  Budianan,  11  Gill  &  J. 
314;  Osbom  v.  Phelps,  19  Conn.  63.  In  the  note  to  OiUespie  y.  Moon,  aa 
reported  in  this  series,  7  Am.  Dec.  567,  the  principal  case  is  cited  and  oom- 
pared  with  it  and  other  cases  there  cited. 

Parol  Evidenob  to  Vary  Written  Contract. — ^The  general  rule  is 
that  parol  evidence  is  inadmissible  to  vary  or  explain  an  agreement  in  writ- 
ing, unless  it  is  ambiguous  in  itself:  Scliemerhom  v.  Vanderheyden,  3  Am. 
Dec.  304;  Gardiner  M,  Co,  v.  Iltald,  17  Id.  248;  Perrine  v.  C?ieeaeman,  19 
Id.  388;  Haven  v.  Brovm,  22  Id.  208.  Such  evidence  is  admissible  to  cor- 
rect mistakes:  MeCurdy  v.  BreaihiUt  17  Id.  65,  and  cases  there  cited. 
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[10  MASfB,  IBS.] 

Mill-saw  is  not  a  Tool  within  the  meaning  of  Stat.  1821,  o.  95,  and  is  not^ 
therefore,  exempt  from  execution. 

Tboybb  for  a  mill-saw.  Defendant  levied  on  it  by  virtue  of  q 
writ  of  attachment  against  plaintiff,  who  claimed  it  as  exempt 
from  attachment  because  it  was  a  "  tool  necessary  for  bis  trade 
or  occupation."  Buggies,  J.,  being  of  opinion  that  the  saw 
was  not  exempt,  directed  a  nonsuit. 

N.  D.  Jppleion,  for  tbe  plaintiff,  cited  Buckingham  t.  Billings,  13 
Mass.  88;  Gibson  v.  Tenney,  Id.  205;  Howard  v.  WiUiams,  2  Pick. 
80;  Daily  v.  May,  5  Mass.  313. 

Burleigh,  for  tbe  defendant:  Buckingham  v.  BiUings,  13  Mass. 
88;  Daily  v.  May,  5  Id.  313;  Gale  v.  Ward,  14  Id.  352  l?  Am.  Deo. 
223];  Haskell  y.  Greely,  3  Greenl.  425. 

Weston,  J.  We  are  satisfied  tbat  the  mill-saw  can  not  be  re« 
garded  as  a  tool  exempted  from  attachment  under  tbe  statute. 
It  is  not  an  instrument  worked  by  band  or  by  muscular  power, 
bat  part  of  a  mill  propelled  by  water.  The  exemption  undei 
the  statute  can  not  be  sustained  to  tbe  extent  claimed  by  tb< 
plaintiff. 

Judgment  afiSrmed. 

"Tools"  IN  Exemftion  Laws. — See  this  suhjeot  conaideKd  at  len^l 
the  note  to  KiUmm  ▼.  Demming,  21  Am.  Dec.  546. 
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[10  HAoat,  166.] 

WoBDs  Inskbted  in  a  Written  Contbact,  and  then  erased  by  drawing  lines 
throngh  them,  may  be  referred  to  for  the  pnrpoee  of  ascertaining  the  in- 
tent of  the  parties  to  the  contract. 

Peomissory  Note  payable  *'on  demand,  with  interest  after  fear  months, 
with  the  words  *'on  demand"  erased  by  drawing  lines  through  them,  is 
not  due  until  four  months  from  the  date  thereof,  and  such  erased  words, 
being  still  legible,  may  be  resorted  to  in  determining  that  such  was  the 
intention  of  the  parties. 

Assumpsit  on  the  following  promissory  note:  ''Boston,  No- 
vember 25,  1831.  For  value  received,  I,  the  subscriber,  of 
Saco,  in  the  county  of  York,  and  state  of  Maine,  promise  to 
pay  James  T.  Hobart  or  order  ten  hundred  and  thirty-two  dol- 
lars fifty-one  cents  on  demand,  with  interest  after  four 
mouths."  The  words ''on  demand"  had  three  parallel  lines 
drawn  through  them,  but  they  still  remained  legible.  This  ac- 
tion was  commenced  January  14,  1832.  Parris,  J.,  ruled,  pro 
forma,  that  the  note,  by  its  terms,  was  not  due  and  payable  at 
the  time  the  action  was  commenced.     Verdict  for  defendant. 


J.  and  E.  Shepley,  for  the  plaintiff. 
D.  Goodenow  and  Fairfield,  contra. 

By  Court,  Mellen,  C.  J.  From  an  inspection  of  the  original 
note  at  the  argument  of  this  cause,  it  appears  to  be  a  printed 
one,  with  proper  blanks  left  for  the  insertion  of  the  names  of  the 
promisor  and  promisee,  place  of  abode,  etc.  The  printed  words 
**  on  demand  "  were  erased  by  three  parallel  lines  drawn  across 
them,  leaving  the  words,  however,  as  legible  as  they  were  be- 
fore the  lines  were  drawn.  The  only  question  in  the  cause  is, 
whether  the  note  became  due  before  the  expiration  of  four 
months  from  its  date.  The  counsel  for  the  plaintiff  contends 
that  the  limitation  as  to  time  applies  only  to  the  payment  of  in- 
terest, and  that  the  principal  was  due  presently  or  on  demand. 
This  construction  is  denied  by  the  counsel  for  the  defendant. 
The  case  presents  two  questions:  1.  Whether  the  court  are  at 
liberty  to  draw  any  conclusions,  as  to  the  intention  of  the  par- 
ties, from  the  obliteration  of  the  words  '*  on  demand,"  in  the 
manner  above  described.  2.  If  not,  what  is  the  true  construction 
of  the  note,  totally  disregarding  those  words. 

1.  As  to  this  point,  the  plaintiff's  argument  is,  that  as  those 
words  are  now  no  part  of  the  contract,  the  court  can  not  receive 
ftny  explanations  from  them  any  more  than  from  any  other  parol 
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evidence;  and  that  no  parol  evidence  is  admissible  in  the  ezplana- 
tion  of  a  plain,  intelligible  contract.    This  argument  deserves 
caref  al  consideration.    The  principle  of  law  is  clear  that  where 
a   promise  is  unambiguous,  the  promisor  can   not,  by  parol 
proof,  relieve  himself  from  the  obligation  of  it,  by  contradicting 
or  explaining  it.     Nor  can  the  promisee,  iu  such  a  case,  by  the 
introduction  of  parol  proof,  subject  the  promisor  to  greater  lia- 
bilities than  the  written  promise  has  created.     These  principles 
appear  to  be  settled.     The  erasure  of  the  above-mentioned 
words  was  made  for  some  purpose,  and  it  is  presented  to  the 
▼iew  of  the  court  by  the  consent  of  both  parties.     The  defend- 
ant signed  the  note,  as  must  be  presumed,  after  the  obliteration 
was  made;  because,  immediately  following,  is  the  limitation  of 
foor  months,  and  gave  it  to  the  plaintiff  in  the  same  situation  in 
which  it  now  appears;  and  the  plaintiff  having  so  received  it,  haa 
produced  it  in  court  as  the  basis  of  his  claim,  and  we  can  not 
shut  our  eyes  against  it,  even  if  we  have  no  right  to  take  judi^ 
cial  notice  of  it.     We  can  not  but  see  that  the  words  **  on  de<> 
mand "  were  obliterated  by  the  consent  of  the  parties.     Wa 
admit  that  they  are  now  no  part  of  the  contract  declared  on;  but 
as  both  parties  have  placed  the  fact  of  erasure  before  us,  have 
they  not  both  consented  that  they  might  aid  the  court  in  the 
true  construction  of  the  words  which  constitute  the  contract  ? 
Do  they  not  necessarily  present  a  visible  negative  upon  the  idea 
that  the  defendant  or  plaintiff  contemplated  a  liability  to  pay- 
ment under  four  months?    Suppose  the  words  "  on  demand  " 
had  not  been  erased,  but,  instead  of  that,  the  word  ''  not"  had 
been  interlined,  so  as  to  be  read,  '*  not  on  demand,"  the  mean- 
ing would  seem  plain.     Does  not  the  erasure  imply  the  same 
thing? 

But  we  are  not  left  without  all  light  upon  the  subject.  In 
the  case  of  Jones  v.  IhUes,  4  Mass.  245,  we  may  find  some  aid 
upon  the  point  before  us.  It  was  an  action  on  four  promissory 
notes,  all  negotiable.  On  one  of  the  notes,  made  payable  to 
Fales  or  order,  near  the  corner  the  words  ''Foreign  Bills" 
were  written  within  brackets.  Several  points  were  made  in  the 
defense.  In  deliyering  his  opinion,  Parsons,  C.  J.,  says:  "  The 
next  question  is,  whether  these  words  thus  written  and  placed, 
are  a  part  of  the  promisor's  contract.  I  do  not  think  it  material 
whether  they  were  a  part  of  the  original  contract,  or  added  in 
explanation  of  it.  For  when  the  promisee  took  the  note  with 
these  words  on  it,  he  was  subject  to  the  explanatiou  in  the 
memorandum,  if  it  was  one,  as  much  as  he  would  have  been 
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bound  bj  these  words,  if  they  were  a  part  of  the  promise." 
Sedgwick,  J.,  declared  his  concurrence  in  the  opinion  of   the 
Chief  Justice.     Parker,  J.,  says:  ''I  consider  those  words   as 
furnishing  evidence  of  the  understanding  of  the  promisor  and 
promisee"  as  to  the  mode  of  payment;  but  he  said  he    was 
satisfied  that  the  memorandum  never  was  intended  to  cbeclc 
the  transferable  nature  of  the  note.     Tbe  spirit  of  the  decision 
on  the  point  above  stated,  seems  to  be  applicable  to  the  case 
before  us.     Tbe  principal  difference  is,  that  in  one  case,  the 
meaning  and  intended  eiOfect  of  a  memorandum,  and  in  the 
other  the  meaning  and  intended  effect  of  an  erasure,  was 
the  subject  of  inquiry;  neither  being  considered  as  a  part  of 
the  note,  on  the  face  of  which,  by  the  consent  of  promisor  and 
promisee,  it  appeared. 

2.  As  to  this  point,  we  do  not  consider  the  case  of  Loring  ▼. 
Oumey  as  applicable.  In  the  case  before  us,  we  haye  no  eri- 
dence  of  usage,  either  of  a  general  character,  or  as  existing  in 
the  plaintiff's  store  and  mode  of  dealing  in  his  business.  la 
the  whole  sentence  containing  the  defendant's  promise  there  is 
no  comma,  which  might  lead  to  the  conclusion  whether  the  lim- 
itation of  four  months  was  intended  to  apply  to  the  interest 
exclusively  or  to  both;  but  the  promise  is  to  pay  the  specified 
sum  with  interest  after  four  months.  It  is  true  that  notes  are 
often  made  payable  on  demand,  with  interest  after  a  future  day. 
In  such  cases  it  may  be  fairly  presumed  that  no  immediate  pay* 
ment  is  contemplated,  and  therefore  the  promise  of  interest 
after  a  future  day  is  perfectly  consistent.  As  the  limitation  as 
to  time  of  payment  by  the  terms  of  the  note  appears  applicable 
to  the  whole  promise,  as  well  principal  as  interest,  we  do  not 
feel  at  liberty  to  appropriate  the  limitation  to  the  payment  of 
the  interest  only. 

We  are  of  opinion  that  in  either  view  of  the  subject^  a  good 
defense  to  the  action  is  established. 

Judgment  on  the  verdict. 


DoNNELL  V.  Thompson. 

[10  Maine,  170.] 
Judgment  ik  as  Action  for  the  Bbsach  of  a  covenant  against  inoom* 

brances  in  a  deed  is  no  bar  to  a  subsequent  action  for  the  breach  of  a 

covenant  of  warranty  in  the  same  deed. 
An  Action  for  Breach  of  a  Covenant  of  warranty  may  be  maintained 

without  showing  an  actual  eviction  by  a  paramount  title.    A  yielding 
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np  the  possession  to  him  who  owns  such  paramount  title,  or  purchasing 
that  title,  is  sufficient. 
Widow's  Judgment  fob  Dower  can  not  be  impeached  by  her  declarations. 

AcnoN  to  recover  damages  for  breach  of  a  covenant  against 
iDcumbrances  and  a  covenant  of  warranty,  in  a  deed  drawn  in 
the  usual  form,  by  which  the  defendant  conveyed  to  the  plaint ijQf 
a  certain  farm  in  Buxton.  On  plaintifiTs  behalf  it  appeared 
that  after  the  execution  of  the  deed,  one  Esther  Thompson 
commenced  an  action  against  plaintiff  to  recover  her  dower  in 
the  premises  conveyed;  and  obtained  judgment  with  damages 
and  costs.  No  dower  was  ever  assigned  to  Esther,  plaintiff 
having  compromised  with  her  after  the  entry  of  judgment  in 
her  favor,  and  paid  her  one  hundred  and  five  dollars,  for  which 
she  relinquished  her  claim  of  dower.  On  part  of  defendant  it 
appeared,  that  after  Esther  commenced  her  suit  against  plaint- 
iff, but  before  its  compromise,  the  latter  commenced  an  action 
against  this  defendant  to  recover  damages  for  a  breach  of  the 
covenant  against  incumbrances  in  the  deed  aforesaid,  alleging 
as  a  breach  the  then  existing  right  of  Esther  to  dower  in  the 
land  conveyed,  and  the  commencement  of  the  suit  by  her  for 
the  recovery  thereof.  That  in  such  action  the  present  plaintiff 
had  recovered  of  the  present  defendant  one  dollar  damages 
and  thirty-nine  dollars  and  thirty  cents  costs,  which  were  satis- 
fied by  a  levy  upon  defendant's  real  estate.  This  former  re- 
covery was  pleaded  in  bar  to  the  present  action.  It  appeared 
that  at  the  time  the  deed  from  plaintiff  to  defendant  was  ex- 
ecuted, Esther's  right  of  dower  in  the  premises  conveyed  was 
discussed  and  admitted  by  both;  and  plaintiff  declared  that  he 
would  never  call  on  the  defendant  on  account  of  the  old  lady's 
share  in  the  farm;  and  that,  on  several  subsequent  occasions, 
plaintiff  had  expressly  recognized  this  agreement. 

D.  Ooodenow,  for  the  plaintiff.  1.  The  parol  evidence  was 
ioadmissible:  KimhaU  v.  Morrell,  4  Qreenl.  368;  Emery  y.  Ghaae^ 
6  Id.  232;  LinscM  v.  Femald,  Id.  496;  Richardson  v.  Field,  6 
Id.  37;  Bale  v.  Jewell,  7  Id.  435  [22  Am.  Dec.  212].  2.  The  for- 
mer recovery  is  not  a  bar:  Wyman  v.  BuUard,  12  Mass.  304; 
Outram  v.  Morewood,  3  East,  346;  Emerson  v.  Proprietors,  1 
Uass.  464  [2  Am.  Dec.  34];  EamilUm  v.  CiiMs,  4  Mass.  349  [3 
Am.  Dec.  222];  Spraguex.  Baker,  17  Mass.  586;  Stearns  on  Beal 
Actions.  247. 

/.  and  E.  Shepley  and  Elden,  contra.     This  action  can  not 
be  maintained  on  the  covenant  of  warranty,  because  there  has 
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been  no  eviction  or  ouster  by  paramount  title:  Marslon  v.  Hobbs^ 
2  MasB.  487  [3  Am.  Dec.  61];  Bearce  v.  Jackson^  4  Mass.  410; 
Twamhley  v.  Henley,  4  Id.  442;  PrescoU  v.  Tnieman,  4  Id.  631 
[3  Am.  Dec.  246];  HamilUm  y.  Cutis,  4  Mass.  352  [3  Am.  Dec. 
222].  The  cases  of  Chapel  v.  Bull,  17  Mass.  213,  !ind  Sprague 
V.  Baker,  17  Id.  586,  are  not  opposed  to  those  views.  A  re- 
covery in  a  real  action  is  not  a  breach,  unless  followed  by  an 
actual  ouster:  Kerr  v.  Shaw,  13  Johns.  236. 

By  Court,  Mellen,  C.  J.  The  action  on  the  covenant  of  free- 
dom from  incumbrances  wa^rematurely  brought,  and  nothing 
but  nominal  damages  were  recovered;  still  it  is  admitted  that 
the  judgment  in  that  action  would  be  a  good  bar  to  a  second 
action  on  the  same  covenant,  for  the  same  breach.  But  it  is 
contended  that  it  is  no  bar  to  the  present  action,  founded  on 
the  covenant  of  warranty,  or  covenant  for  quiet  enjoyment. 
This  action  was  not  commenced  until  after  the  recovery  by 
Esther  Thompson  of  her  dower  and  damages  against  the  pres- 
ent plaintiff.  But  her  dower  was  not  actually  assigned,  because 
it  was  prevented  by  a  compromise  between  the  parties,  by  which 
the  2)laintiff  extinguished  her  title  by  paying  her  one  hundred 
and  five  dollars.  The  question  for  decision  is,  whether  the 
present  action  is  barred  by  the  former  judgment.  It  is  very 
clear  that  the  two  covenants  are  different  in  their  character. 
The  covenant  in  the  first  action  is  a  covenant  in  prcBserUi,  That 
in  the  present  case  is  a  covenant  infuturo,  which  runs  with  the 
land.  The  counsel  for  the  defendant  has  contended  that  there 
is  another  marked  distinction,  and  one  of  importance  as  appli- 
cable in  the  case  before  us,  namely,  that  the  covenant  of  free- 
dom from  incumbrances  extends  merely  to  those  claims  which 
others  have  on  the  lands,  which  lessen  its  value  to  the  pur- 
chaser, but  are  not  inconsistent  with  his  legal  title;  as  an  ease- 
ment, a  mortgage,  an  outstanding  lease,  a  right  of  dower, 
etc. ,  but  that  the  covenant  of  warranty  extends  to  the  whole 
title,  and  that  no  action  can  be  maintained  upon  this  covenant 
except  in  those  cases  where  the  plaintiff  has  lost  his  land,  by 
eviction  or  ouster,  by  elder  and  better  title.  Such  a  warranty 
was  at  common  law  the  foundation  of  a  voucher  by  the  tenant 
when  impleaded,  and  if  he  lost  the  land,  he  might  have  judg- 
ment to  recover  of  the  warrantor  other  lands  of  equal  value; 
but  this  course  of  proceeding  is  unknown  with  us. 

In  support  of  his  position  the  counsel  has  cited  several  cases. 
In  Marston  v.  Eobbs  [3  Am.  Dec.  61],  certain  general  principles 
are  laid  down,  not  immediately  bearing  on  the  point.     In  Bearce 
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y.  Jackson,  the  chief  justice  observes  that  to  entitle  a  plaintiff 
to  recover  on  the  covenant  of  warranty,  he  must  show  an  actual 
eviction  or  ouster  bj  a  paramount  title.  In  Twambley  v.  Henley, 
the  same  principle  is  stated  in  nearly  the  same  words;  but  in 
neither  expressing,  in  terms,  what  was  intended  by  a  paramount 
title.  In  PrescoU  v.  Trueman  [3  Am.  Dec.  246],  the  declaration 
was  upon  the  covenant  of  freedom  from  incumbrances;  at  least, 
the  question  before  the  court  arose  upon  a  demurrer  to  a 
count  upon  that  covenant;  and  the  breach  alleged  was  that  the 
paramount  title  was  in  another  person,  at  the  time  of  Trueman's 
conveyance  to  the  plaintiff.  Parsons,  C.  J.,  in  delivering  the 
opinion  of  the  court,  after  observing  that  an  easement,  a  mort- 
gage, or  a  claim  of  dower  is  an  incumbrance,  observes,  ''  and  for 
the  same  reason,  a  paramount  right  which  may  wholly  defeat 
the  plaintiff's  title  is  an  incumbrance.  It  is  a  weight  on  his  land 
which  must  lessen  the  value  of  it.  If  it  should  appear  to  the 
jury  who  may  inquire  of  the  damages,  that  the  plaintiff  has,  at 
a  just  and  reasonable  price,  extinguished  his  title,  so  that  it 
can  never  afterwards  prejudice  the  grantor,  they  will  consider 
this  price  as  the  measure  of  damages."  Now  this  last  case  only 
decides  that,  in  an  action  founded  on  the  covenant  of  freedom 
from  incumbrances,  the  plaintiff  may  recover  damages  for  the 
loss  of  the  land;  or  what  amounts  to  the  same  thing,  a  sum  of 
money  equal  to  the  value  of  the  land  which  he  would  have  lost 
forever,  had  he  not  paid  the  sum  to  extinguish  the  paramount 
title;  yet  an  action  on  the  warranty,  we  apprehend,  would  also 
be  proper  in  such  case  for  the  recovery  of  damages,  as  was 
decided  in  the  case  of  Hamilton  y.  GvJUs  [3  Am.  Dec.  222],  cited 
by  the  counsel  for  the  plaintiff.  There  no  actual  eviction  by 
process  of  law  had  taken  place,  nor  any  ouster,  because  the  dis« 
possession  was  by  consent  of  the  plaintiff  while  he  was  tenant 
in  possession;  but  in  that  case  he  submitted  to  a  paramount 
title;  and  the  court  observed,  that  there  was  no  necessity  for 
him  to  involve  himself  in  a  lawsuit  to  defend  himself  against  a 
title  which  he  was  satisfied  must  prevail.  There  seems  to  be 
no  difference  in  principle  between  yielding  up  the  possession  to 
him  who  owns  the  paramount  title,  and  fairly  purchasing  that 
title,  so  far  as  respects  the  right  to  recover  damages  on  the 
warranty. 

In  the  two  preceding  cases  above  cited,  viz. ,  Bearce  y.  Jack- 
won,  and  Twambley  v.  Henley,  it  was  stated  that  an  action  could 
not  be  sustained  on  the  covenant  of  warranty,  unless  there  had 
been  an  eviction  or  ouster  by  a  paramount  title;  but  still  the 
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geoeral  position  thus  stated  is  to  be  considerecL  as  qualified  bj 
the  doctrine  previously  established  in  Hamilton  v.  Cutts. 

Thus  it  is  seen  that  none  of  the  cases  cited  bj  the  counsel 
for  the  defendant  go  the  length  of  proving  the  principle  to  be 
correct,  that  an  action  on  the  covenant  of  warranty  can  in  no 
case  be  maintained,  except  where  there  is  a  loss  of  the  land 
warranted  by  an  elder  and  better  title.     A  different  principle  is 
established  in  the  case  of  Sprague  v.  Baker,  17  Mass.  586.    It 
was  an  action  of  covenant  broken,  upon  a  deed,  containing  the 
usual  covenants  against  incumbrances,  of  warranty,  etc.  White 
and  wife  mortgaged  the  premises  to  Morse  and  Bachelder,  and 
afterwards  conveyed  the  same  to  Baker,  the  defendant;  he  con- 
veyed the  same  to  Hitchings,  with  warranty,  and  the  usual  cov- 
enants of  seisin,  of  good  right  to  convey,  and  against  incum- 
brances; and  Hitchings  conveyed  the  same  to  Sprague,  the  plaini- 
tiff,  with  similar  covenants.     It  was  objected  that  the  plaintiff, 
being  an  assignee  of  Hitchings,  could  maintain  no  action  against* 
Baker,  on  the  covenant  against  incumbrancesmadeby  him,as  thai 
covenant  was  broken  as  soon  as  it  was  made,  and  was  one  which 
did  not  pass  with  the  land  to  the  plaintiff.     The  court  gave  no 
definite  opinion  as  to  the  soundness  of  the  above  objection,  the 
chief  justice  saying,  /'  as  we  have  no  doubt  that  the  plaintiff  is 
entitled  to  judgment  upon  the  other  covenant "  (the  covenant  of 
warranty).     ''The  words  of  the  covenant  are  to  warrant  and 
defend  (the  premises)  against '  the  lawful  claims  of  all  persons;' 
and  it  is  agreed  that  before  and  at  the  time  of  the  grant  to 
Hitchings,  there  was  a  claim  on  the  land  by  way  of  mortgage; 
that  after  the  assignment  the  mortgagee  demanded  posaessioa 
of  the  plaintiff,  or  the  payment  of  the  debt  due  on  the  mort- 
gage, and  that  he,  to  avoid  a  suit  with  which  he  was  threat- 
ened, and  against  which  he  could  not  defend  himself,  paid  the 
sum  due  on   the   mortgage.     Against   this  claim,   therefore. 
Baker  has  not  defended  him,  according  to  the  express  words  of 
the  covenant.     If  the  plaintiff  had  formally  yields  possession, 
and  immediately  after  had  extinguished  or  purchased  in  the 
mortgage,  he  might  have  recovered  against  the  defendant  on 
the  authority  of  EamUton  v.   CutU  et  aX.  [3  Am.  Deo.  222]. 
There  is  nothing  to  distinguish  the  two  cases  but  a  point  of 
form,  which  does  not  affect  the  merits  of  the  question."    And 
we  may  add  that  the  case  before  us  differs  only  in  a  point  of 
form  from  EamiUon  v.  Cutis,  and  Sprague  v.  Baker,    This  laat 
case  appears  to  have  been  decided  by  a  full  bench,  and  it  is,  in 
our  judgment,  a  decisive  authority  in  favor  of  the  plaintiff 
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The  language  of  the  covenant  in  Baker's  deed  to  Hitchings  is 
the  same  as  in  tbe  deed  of  Thompson  to  the  plaintiff.  Such 
being  onr  opinion  on  the  main  question,  the  objection  made  to 
the  admission  of  certain  parol  evidence  on  the  part  of  the  de- 
fendant becomes  of  no  importance  to  tbe  plaintiff,  as  we  do  not 
consider  tbe  facts  thus  proved  of  such  a  character  as  to  influ- 
ence the  court  in  their  decision.  The  widow's  judgment  for 
her  dower  is  not  to  be  impeached  or  affected  by  her  declarations 
or  an  J  of  the  facts  proved  by  parol. 

We  are  all  of  opinion  that  the  action  is  well  maintained  on  the 
covenant  of  warranty;  and,  according  to  the  agreement  of  the 
parties,  judgmeut  must  be  entered  for  the  plaintiff  for  one  hun- 
dred and  five  dollars  damages,  eleven  dollars  and  fifty  cents 
costs  of  reference,  and  costs  of  court. 


Svicnoir  Nbcissabt  to  Maintain  Action  for  breach  of  covenant  of 
vairanty:  Ferrisa  v.  Ilarshea,  17  Am.  Dec.  782,  note  788;  FUahugh  v. 
Croghan,  19  Id.  14a    See  King  v.  Ken^a  AdmW$,  22  Id.  777. 


Payne  et  Ux.  v.  Pabkeb. 

[10  HAZne,  178.] 

A  MaKRiKD  Woman  can  only  Convey  an  estate  in  lands  belonging  to  her,  by 
Joining  in  a  deed  with  her  husband,  and  by  the  use  of  proper  terms  of 
conveyance  to  effectuate  the  object  in  view. 

Sioimro  AND  Sbalino  a  Deed  is  insnflScient  to  convey  her  estate,  unless  she 
is  named  in  the  deed  as  a  party  to  the  conveyance. 

GoxvxTANCX  BY  A  HusBAND  of  a  freehold  estate,  of  which  he  is  seised  in  the 
right  of  his  wife,  operates  by  way  of  estoppel  to  convey  to  the  grantee 
the  title  daring  his  life. 

Deed  by  a  Husband  of  an  Estate  of  which  he  is  seised  in  the  right  of  his 
wife,  by  which  he  conveys  all  the  right,  title,  and  interest  of  his  wife, 
Eliza,  therein,  "except  the  right  to  her  mother's  thirds,  which  I  reserve 
a  right  to  claim  at  the  decease  of  the  mother  of  said  Eliza,"  was  held  to 
ezceiit  the  reversion  of  the  dower  of  his  wife's  mother,  and  not  tbe  dower 
itself  and  that  no  dower  having  been  assigned  by  metes  and  bounds,  the 
grantee  took,  by  his  deed,  an  undivided  two-thirds  of  the  estate  in 
common. 

Warr  of  entry  for  an  undivided  one-third  of  a  lot  of  land  in 
Buxton.  At  the  trial  it  appeared  that  tbe  defendant  Eliza  Ann 
Payne,  formerly  Butterfield,  was  sole  heir  of  Samuel  Butterfield, 
who,  it  was  admitted,  was  at  the  time  of  his  death  the  owner 
in  fee  of  the  land  described  in  plaintiffs'  writ.  The  tenant  re- 
lied upon  a  deed  to  him  by  demandants,  executed  on  the  twenty- 
fourth  of  June,  1829,  subsequent  to  the  death  of  Samuel  But* 
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terfield.  In  this  deed  the  wife  did  not  appear  as  a  party, 
although  she  signed  and  sealed  it.  The  description  in  the  deed 
was  as  follows  :  ''A  certain  piece  of  land  situated  in  Boston, 
in  the  state  of  Maine,  and  county  of  York,  being  that  part  of  the 
22d  lot  on  letter  C,  in  the  third  division  of  lots  in  said  Buxton, 
being  the  same  which  Boaz  Bich,  of  Standish,  conveyed  by  deed 
to  Samuel  Butterfield,  since  deceased;  this  having  particular 
reference  to  said  Bich's  deed  for  boundaries  and  extent;  mean- 
ing to  convey  all  the  ri^ht  and  interest  which  Eliza  Ann 
Butterfield,  daughter  of  said  deceased,  now  my  wife,  Eliza  Ann 
Payne,  has  or  ever  had  in  said  land,  and  all  right  to  said  de- 
oeased's  estate,  both  real  and  personal;  except  the  right  to  her 
mother's  thirds,  which  I  reserve  a  right  to  claim  at  the  decease 
of  the  mother  of  said  Eliza."  Seventeen  years  prior  to  this 
conveyance,  Parker,  the  defendant,  married  the  widow  of  But- 
terfield and  moved  on  the  farm,  of  which  the  demanded  premises 
constitute  a  part.  After  the  death  of  Parker's  wife,  Payne 
entered  upon  the  demanded  premises  in  the  right  of  his  wife. 
No  dower  was  ever  assigned  to  the  widow  of  Butterfield.  If 
in  the  opinion  of  the  court  the  plaintiffs  were  entitled  to  recover, 
the  tenant  was  to  be  defaulted,  otherwise  plaintiffs  were  to  be 
nonsuited. 

J,  and  E,  Shepley,  for  the  defendants.  The  reservation,  or 
part  excepted  in  this  deed,  is  so  uncertain  and  indefinite  that  it 
can  never  be  located,  and  is  therefore  void :  Jackson  ▼.  Hudson, 
8  Johns.  375;  Jackson  v.  Gardner,  8  Id.  894.  If,  however,  the 
construction  of  the  deed  should  be  that  one  third  in  common 
is  reserved,  then  it  is  contended  that  the  exception  is  void,  on 
the  ground  of  its  repugnancy  to  the  grant:  Com.  Dig.  F.  E.  6, 
Exception;  Cutler  v.  Tufts,  3  Pick.  272;  Sprague  v.  Snow,  4  Id. 
64. 

D.  Ooodenow,  contra,  cited  Allen  v.  Crosby,  6  Greenl.  468, 
Fairbanks  v.  Williamson,  7  Id.  96. 

By  Court,  Mellen,  C.  J.  The  deed  on  which  the  tenant  relies 
is  drawn  very  inartificially,  and  considering  the  circumstances 
in  which  the  grantor  stood  in  respect  to  the  property  therein 
described,  it  presents  to  the  eye  of  a  lawyer  a  confusion  of 
ideas,  and  no  little  ignorance  of  legal  principles.  Hence,  the 
true  construction  of  the  deed  is  not  unattended  with  some  diffi^ 
culties.  Still,  the  real  intention  of  the  parties  to  the  transac- 
tion, we  apprehend,  may  be  easily  understood.  As  the  wife  of 
Payne  signed  the  deed  with  her  husband,  she  then  owning  the 
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fee  of  the  estate  described,  it  was  doubtless  considered  as  an 
effectual  conveyance  of  all  the  right  and  title  thereto  which  she 
then  had,  or  ever  had,  except  her  reversionary  interest  and 
estate  in  that  portion  of  the  land  described,  which  should  be 
assigned  to  her  mother,  as  her  dower,  she  being  the  widow  of 
Samuel  Butterfield,  the  former  owner,  from  whom  all  the  prop- 
erty descended  to  Mrs.  Payne,  his  only  child  and  heir.  Or,  to 
speak  in  common  and  familiar  language,  the  object  was  not  to 
convey,  but  to  except  the  reversion  of  the  widow's  dower.  The 
questions  are,  whether  the  intention  of  the  parties  can  be 
legally  carried  into  effect;  and  if  it  can,  then  in  what  manner, 
consistently  with  legal  principles. 

It  is  very  clear  that  though  Mrs.  Payne  signed  and  sealed 
the  deed,  she  did  not  join  as  a  party  to  the  conveyance,  aud 
she  does  not  appear  as  a  grantor  in  any  part  of  the  deed.  The 
only  way  in  which  a  married  woman  can  convey  an  estate  be- 
longing to  her  is,  by  joining  with  her  husband  in  a  deed  of 
conveyance,  and  by  the  use  of  proper  terms  of  conveyance, 
effecting  the  object  in  view.  Her  fee-simple  estate,  therefore, 
was  not  conveyed  by  the  deed  before  us  in  any  part  or  portion 
of  the  lands  therein  described:  LUhgow  y.  Kavenagh^  9  Mass. 
161.  But  as  Payne,  the  husband,  was  in  virtue  of  the  marriage 
seised  of  a  freehold  estate,  in  right  of  his  wife,  in  the  lands 
described  in  the  deed,  the  same  operated,  notwithstanding  the 
clumsy  manner  in  which  it  was  drawn,  by  way  of  estoppel  to 
convey  to  the  tenant  all  the  right  and  title  as  to  every  part  and 
portion  of  the  premises  described,  and  not  legally  excepted. 
What  will  be  the  rights  of  the  wife  or  her  heirs  after  the  death 
of  Payne,  is  a  question  as  to  which  we  are  not  called  upon  to 
intimate  any  opinion. 

Our  next  inquiry  is,  whether  the  exception  in  the  deed  is  a  good 
one.  It  is  contended  by  the  counsel  for  the  tenant,  that  it  is 
perfectly  void  on  the  ground  of  repugnancy  to  the  grant  that 
precedes  it. 

We  have  already  stated  what  must  have  been  the  meaning  of 
the  grantor  in  the  blundering  language  of  the  exception,  "  ex- 
cept the  right  to  her  mother's  thirds,  which  I  reserve  a  right  to 
claim  at  the  decease  of  the  mother  of  said  Eliza."  A  literal 
construction  would  render  the  exception  the  merest  absurdity. 
The  grantor  had  no  right  to  the  "  mother's  thirds,"  and  there 
could  be  none  for  him  to  claim  at  her  decease.  The  true  con« 
struction  must  be  what  the  parties  fairly  intended,  the  reversion 
of  her  dower.     Indeed,  the  counsel  have  adopted  this  con« 
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Btruction  iu  the  argument.  "  An  exception  is  ever  a  part  of 
the  thing  granted  and  of  a  thing  in  esse,  as  an  acre  out  of  a 
manor:"  1  Inst.  47.  ''  If  a  man  makes  a  grant,  he  may  make 
an  exception  out  of  the  generality  of  the  grant;  but  an  excep* 
tion  of  a  thing  certain  out  of  a  thing  particular,  is  void;  as  if  a 
man  leases  twenty  acres,  excepting  one  acre:"  Com.  Dig.  F.  £. 
5,  Exception.  The  land  in  the  deed  is  described  thus:  "  being* 
that  part  of  the  twenty-second  lot  on  letter  C,  in  the  third 
division  of  lots,  in  said  Buxton;  being  the  same  which  Boaz 
Bich  of  Standish  conveyed  by  deed  to  Samuel  Butterfield,  since 
deceased,  this  having  particular  reference  to  said  Rich's  deed 
for  boundaries  and  extent;  meaning  to  convey  all  the  right  and 
interest  which  Eliza  Ann  Butterfield,  daughter  of  said  deceased, 
now  my  wife,  Eliza  Ann  Payne^  has  or  ever  had  in  said  land, 
and  all  my  right  to  said  deceased's  estate,  both  real  and  per- 
gonal, except,"  etc. 

We  are  not  furnished  with  a  copy  of  the  deed  referred  to, 
Qor  do  we  know  how  the  land  is  described,  or  the  number  of 
acres.  The  only  facts  we  know  are,  that  the  land  conveyed  is 
a  part  of  lot  number  22,  in  a  certain  division  and  town»  and  pur- 
chased  of  Rich.  According  to  the  above  definition  of  a  good 
exception,  how  can  we  pronounce  the  exception  as  repugnant 
to  the  grant;  as  ''  a  thing  certain  out  of  a  thing  particular"? 
The  description  in  the  deed,  as  2>resented  to  our  view,  is  more 
general  than  particular;  it  is  a  grant  of  all  the  wife's  interest 
and  estate  which  descended  to  her  from  her  father.  In  the 
cose  of  Cutler  v.  Tufts,  cited  and  relied  upon  by  the  counsel  for 
the  tenant,  there  was  a  palpable  repugnancy.  The  grant  was 
of  an  undivided  moiety,  and  by  reference  to  another  deed  the 
moiety  was  reduced  to  one  fourth  part.  Viewing  the  deed  in 
that  light,  the  court  said,  that  by  reason,  as  well  as  according 
to  authorities,  the  latter  clause  ought  to  be  rejected  as  repug- 
nant and  void.  But  that  case  was  different  from  the  present  in 
most  of  its  particulars.  In  the  above  case  the  court  speak  of 
the  rule  laid  down  by  Ooke  as  merely  technical,  which  ought 
not  to  be  acted  upon  but  in  the  last  resort,  as  it  might  force 
upon  the  court  a  construction  different  from  the  intent  of  the 
parties.  We  apprehend,  also,  that  the  ancient  principle  or 
rule  of  construction  as  to  exceptions  in  deeds  of  conyeyance, 
is  applied  at  the  present  day  with  less  strictness  and  seyerity 
than  formerly,  so  as  better  to  carry  into  effect  the  manifest  in- 
tention of  the  parties. 

On  the  whole,  we  do  not  perceive  in  this  case  any  principle 
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of  law,  or  rale  of  constrnction,  which  requires  us  to  pronounce 
the  exception  in  the  deed  we  are  examining,  as  repugnant  and 
▼old.  What,  then,  are  the  effect  and  operation  of  the  exception  ? 
At  the  time  the  deed  was  executed,  the  land  was  subject  to  the 
right  of  dower  of  the  widow  of  Samuel  Butterfield,  but  no  dower 
had  then  been  assigned;  and  no  one  could  decide  in  what  part  of 
the  premiaes  it  would  be  assigned;  and  for  that  obvious  reason  it 
was  imposaible  for  the  grantor  to  except  the  reversionary  interest 
of  his  wife  by  metes  and  bounds,  and  as  the  excepted  interest  or 
estate  could  not  be  described  by  metes  and  bounds,  but  was 
necessarily  excepted  as  an  interest  or  estate  in  common,  for 
the  same  reason  that  part  or  portion  of  the  land  which  was 
not  excepted,  but  conveyed,  was  necessarily  conveyed  in  com- 
mon; that  is,  two  thirds  of  the  land  were  conveyed  in  common, 
and  holden  in  common,  with  the  reversion  of  the  widow's  dower 
in  the  other  third,  excepted  and  belonging  to  Mrs.  Payne.    Such 
was  the  nature  of  the  estate  conveyed  and  the  estate  excepted; 
and  the  tenancy  in  common  was  to  continue,  for  the  reason  we 
have  giTen,  until  an  assignment  of  the  widow's  dower  should 
operate  to  produce  a  severance  of  the  estate  in  common;  but  as 
there  never  was  any  assignment  of  dower  to  Mrs.  Butterfield* 
the  consequence  is  that  the  property  is  still  holden  in  common 
and  has  been  ever  since  the  deed  of  conveyance  was  made. 

It  was  urged  in  the  argument,  that  if  there  had  been  an  as- 
signment of  dower,  perhaps  the  part  assigned  might  not  have 
been  one  quarter  of  the  land  or  farm,  measured  by  acres;  and 
yet  in  the  present  action  one  undivided  third  partis  demanded; 
and  for  this  reason,  it  has  been  contended,  that  such  a  construc- 
tion of  the  exception  as  we  have  given  can  not  be  the  cor- 
rect one.  It  is  very  doubtful  whether  such  an  objection  could 
be  sastained  in  any  case;  the  grantee  must  be  considered  as 
knowing  the  legal  consequences  which  may  follow  where  such 
an  exception  is  contained  in  the  deed,  and  as  assenting  to  those 
consequences  in  their  application  to  himself.  In  the  case  be- 
fore us,  however,  there  are  no  facts  which  could  lead  us  to  the 
conclusion  that  less  than  one  third  of  the  land  described  in 
the  deed  would  have  been  assigned  to  the  widow  as  her  dower, 
if  any  had  been  assigned. 

From  a  view  of  all  the  peculiar  facts  of  this  case,  and  the 
application  to  them  of  legal  principles,  as  we  understand  and 
believe  they  must  be  applied,  we  are  all  of  opinion  that  the 
action  is  well  maintained.  A  default  must  be  entered,  and 
judgment  thereon  for  the  demandants. 

Dao.  Vol..  XXV—U 
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Deed,  When  Bikdino  upon  a  Person  not  Najied  as  a  Partt  therb. 
TO. — Considerable  difference  of  opinion  exists  in  the  United  States  upon  the 
question  as  to  whether  a  person  who  signs  and  seals  a  deed,  but  who  is  uot 
mentioned  in  the  deed,  and  does  not  otherwise  appear  as  a  party  thereto,  is 
bound  thereby.    In  Maine,  following  the  principal  case,  such  a  person  ia 
held  not  bound  by  the  deed:  Stevens  v.  Owen,  25  Me.  94;  LoUtrop  v.  Foatcr, 
61  Id.  367;  Peahody  v.  HeweU,  52  Id.  33.     See  Fro9t  v.  Deerimj,  21  Id.  (8 
Shepl.)  156.     In  Massachusetts  it  was  decided,  at  an  early  date,  that   "a 
deed  can  not  bind  a  party  sealing  it»  nnlees  it  contains  words  expressive  of 
an  intention  to  be  bound:*'   Catlin  v.  Ware,  9  Mass.  218;  S.  C,  6  Am.  Dec 
56;  followed  upon  this  point,  with  approval,  in  LeaviU  v.  Lamprey,   13 
Pick.  382;  S.  C,  23  Am.  Dec  685;  Harper  v.  OiUbeH,  5  Cush.  418;  Hubbard 
V.  Knous,  3  Gray,  367;  Greenough  v.  Turner,  11  Id.  334;  WUdea  v.  Van  Voor- 
IUb,  15  Id.  144.    See,  to  the  same  effect,  Lu/kin  v.  Curtis,  13  Mass.  223;  Bruce 
v.  Wood,  1  Mete.  542.     A  similar  rule  prevails  in  Indiana:  Cox  v.  Wells,  7 
Blackf.  410.     AJso  in  Maryland  and  Alabama:   Hutehings  v.  Talbot,  3  liar. 
&  J.  378;  Harrison  v.  Simons,  55  Ala.  510.     In  the  latter  case.  Manning,  J., 
said:  **Tbe  persons  named  in  the  deed  as  grantors,  by  signing  and  sealing  it, 
declare  and  make  known  to  all  whom  it  may  concern  that  they  respectively 
grants  bargain,  enfeoff,  and  convey  the  land  therein  described  to  Thomas  J. 
Harrison;  and  that  they  covenant  with  him  that  they  are  seised  in  fee,  and 
have  a  right  to  sell  and  convey  the  land,  and  that  they  wiU  warrant  and  de- 
fend the  title.    But  what  is  declared  or  certified  by  the  signature  and  seal  of 
A.  L.  Bamett  ?  Can  they  import  anything  else  than  is  contained  in  the  deed, 
to  wit,  that  the  persons  described  in  it  as  grantors,  convey  and  covenant  as 
above  T    It  is  not  set  forth  in  the  deed  that  A.  L.  Bamett  himself  does,  or 
shall  do,  any  of  these  things;  and  we  can  not  attribute  any  efficacy  or  mean- 
ing to  his  mere  signature  and  seal  apart  or  different  from  what  is  expressed 
in  the  instrument  to  which  they  are  affixed.      •      •      •     Xhe  deed  in  the 
cause  pending  before  us  can  therefore  operate  only  to  convey  the  title  that 
was  in  the  persons  who  are  the  grantors  in  the  deed,  and  not  the  title  of  A. 
L.  Bamett."    In  the  supreme  court  of  the  United  States,  the  same  rule  has 
been  adopted:   Agricultural  Bank  v.  Rice,  4  How.  225.     In  the  latter  case, 
property  belonging  to  married  women  had  been  bargained  to  purchasers  by 
an  executory  contract^  signed  and  sealed  by  the  husbands  and  wives  jointly, 
and  describing  them  all  as  parties  to  it;  but  the  deed  subsequently  executed 
set  forth  that  the  husbands,  in  right  of  their  wives,  conveyed  the  property, 
in  consideration  of  forty  thousand  dollars,  to  the  grantees.     This  deed  was 
signed  and  sealed  by  the  husbands  and  wives  jointly;  and  they  all  acknowU 
edged,  the  wives  separate  and  apart  from  their  husbands,  that  they  signed, 
sealed,  and  delivered  it  as  their  act  and  deed.     Taney,  C.  J.,  in  delivering 
the  opinion  of  the  court,  thus  referred  to  that  deed:  "  It  is  altogether  the  act 
of  the  husbands,  and  they  alone  convey.     Now,  in  order  to  convey  by  grant, 
the  party  possessing  the  right  must  be  the  grantor,  and  use  apt  and  proper 
words  to  convey  to  the  grantee;  and  merely  signing  and  sealing  an  instro- 
ment,  in  which  another  person  is  grantor,  is  insufficient.^'    See  also  to  the  same 
effect,  Powell  y,  M,  <t-  B.  Mfg  Co.,  3  Mason,  347;  Hall  v.  Savage,  4  Id.  273; 
Lane  v.  Dolick,  6  McLean,  200,  203;  and  Purcell  v.  Gonhorn,  17  Ohio,  105. 

A  contrary  rule  has  been  adopted  and  followed  in  New  Hampshire:  ElUoi 
^  Sleeper,  2  N.  H.  525;  Burge  v.  Smith,  27  Id.  332;  Woodward  v.  Seaver,  38 
Id.  29.  See  Gordon  v.  Haywood,  2  Id.  402.  In  Woodward  v.  Sea/oer,  supra^ 
Perley,  C.  J.,  states  the  rule  adopted  in  that  state:  **In  this  case,  Hannah  L 
Woodward  owned  the  land,  and  in  orJer  to  convey  her  right  it  was  necessary 
that  her  husband  should  join  with  her  in  the  conveyance;  her  separate  deed 
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would  be  void,  and  convey  no  title.  The  husband's  name  does  not  appear  in 
the  body  of  the  deed,  bnt  there  is  a  clause  purporting  to  release  Hannah  L 
Woodward's  right  of  dower,  and  all  her  other  rights  in  the  premises,  in  which 
she  is  described  as  the  wife  of  the  grantor.  It  therefore  appears  on  the  face 
of  the  deed  that  she  was  a  married  woman,  and,  consequently,  that  to  give 
her  conveyance  effect,  it  was  necessary  her  husband  should  join  in  the  deed. 
This  would  seem  to  bring  the  present  case  very  distinctly  within  the  author- 
ity of  EUiot  V.  Sleeper,  2  N.  H.  525.  In  that  case,  as  in  this,  the  land  be- 
longed to  the  wife;  the  deed  purported  to  be  her  sole  conveyance,  but  was 
signed  and  sealed  by  her  and  her  husband,  and  she  is  described  as  being  the 
wife  of  Nathaniel  Brown,  who  signed  and  sealed  the  deed.  From  this  the 
court  say  it  appears  that  it  was  necessary  he  should  join  with  her  in  the  con- 
veyance. So  it  appears  from  the  deed  in  the  present  case,  that  Hannah  I. 
Woodward  was  a  married  woman,  and  that  to  make  her  deed  operative  it  was 
necessary  her  husband  should  join  in  the  conveyance. 

''It  has  been  lately  decided,  in  Barge  v.  SmUh,  27  N.  H.  332,  that  where 
the  wife  signs  and  seals  the  deed  of  the  husband,  it  is  sufficient  to  bar  her 
elaim  of  dower,  though  no  mention  is  made  of  her  in  the  body  of  the  deed» 
which  is  in  some  respects  stronger  than  the  present  case,  for  the  husband's 
deed  is  operative  upon  his  own  estate  without  the  wife's  joining;  but  here  the 
deed  would  be  wholly  void,  unless  it  should  be  held  that  signing  and  sealing 
the  deed  made  him  a  party  to  the  conveyance.  There  is  also  less  danger  that 
the  hosband,  who  is  in  law  mi  juris,  should  part  with  his  rights  improvi- 
dently,  than  in  case  of  the  wife,  whom  the  law  supposes  to  be  incapable  of 
acting  for  herself." 

In  Mississippi  the  only  thing  necessary  to  make  a  deed  binding  upon  a 
party  is  that  he  shall  execute  it  in  such  a  manner  as  to  show  that  he  intended 
to  be  bound  thereby.  In  Armstrong  v.  Stovall,  26  Miss.  275,  it  was  adjudged 
that  a  deed  was  binding  upon  a  man  and  his  wife  where  it  appeared  that 
the  latter  signed  the  deed  in  which  she  alone  was  named  as  the  granting 
party,  and  that  immediately  after  her  signature  the  husband  signed  the 
following: 

"I,  Edmond  Jenkins,  husband  of  the  said  Mary  Jenkins,  do  hereby  con- 
sent to  the  above  obligation  of  my  wife.  Witness  my  hand  and  seal,  this 
tenth  day  of  February,  1846.  Edmond  Jenkins,     [seal.]" 

This  case  was  approved  in  Stone  v.  Montgomery,  35  Id.  (6  George)  107,  where 
it  was  determined,  under  a  statute  requiring  a  husband  to  join  in  a  deed  with 
his  wife  to  enable  her  to  convey  her  estate,  that  his  signing  and  acknowledg- 
ing a  deed  in  which  she  alone  was  named  as  the  conveying  party  was  a  suffi- 
cient compliance  with  the  statute,  and  that  he  would  be  estopped  from  set- 
ting up  any  claim  to  the  property  conveyed  as  against  the  grantee. 

In  Jfead  v.  Billings,  10  Johns.  99,  a  person  who  signed  an  indenture  of 
•pprenticeship,  but  who  was  not  named  therein  as  a  party,  was  held  bound 
thereby. 

In  Oslifomia  a  rule  similar  to  that  adopted  in  Mississippi  is  in  force:  In* 
gMsby  V.  Juan,  12  CaL  564;  Dentzel  v.  Waldie,  30  Id.  138.  In  the  former 
case  a  deed  was  declared  sufficient  to  convey  the  separate  property  of  the 
wife,  under  an  act  which  provided  that  "no  sale  or  other  alienation  of  any 
part  of  such  property  can  be  made,  *  *  *  unless  by  an  instrument  in 
writing,  signed  by  the  husband  and  wife,"  in  which  the  wife  was  named  as 
the  conveying  party,  and  which  was  signed  by  her,  and  at  the  end  of  which 
the  husband,  without  being  named  in  the  body  of  tho  deed,  signed  the  fol« 
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lowing:  *'I  hftve  read  the  foregoing,  and  fully  agree  with  the  conveyance 
made  by  my  wife.    Lewis  Depeaax." 

Dentzel  v.  Waidie,  30  CaL  138,  shows  that  it  is  not  necessary  that  the  hus- 
iMUid  of  a  married  woman  should  be  named  as  a  grantor  in  the  body  of  the 
deed,  to  enable  his  wife  to  convey  her  separate  estate,  but  that  it  is  sufficient 
if  he  sign,  seal,  and  acknowledge  it.  When  the  latter  case  was  decided,  the 
statute  provided  that  *'a  husband  and  wife  may  by  their  joint  deed  convey 
the  real  estate  of  the  wife,*'  etc.  Signing  his  name  at  the  end  of  the  deed 
was  considered  sufficient  to  make  it  his  deed  within  the  meaning  of  that 
statute. 


Hathorn  v.  Stinson. 

[10  ICaihx,  994.] 

Court  should  Chabob  tub  Jury  upon  the  law  applicable  to  the  facte 
proved,  and  not  answer  abstract  questions  not  arising  in  the  case. 

Qbant  of  a  Thino  Implies  a  Bioht  to  all  the  means  of  enjoying  it  of 
which  the  grantor  was  possessed. 

Whs&b  one  being  the  Owner  of  a  Mill  and  Dah,  and  also  of  land 
above  flowed  by  such  dam,  sells  the  mill  with  all  its  privileges  and  ap- 
purtenances, he  can  not  afterward  compel  the  grantee  to  remunerate  him 
for  the  injury  caused  by  such  flowing. 

Buvu.  Gbanteb  would  havb  thb  Right  to  continue  such  dam  so  as  to 
raise  the  same  head  of  water  as  the  grantor  had  been  acoastomed  to  raist 
before  the  grant. 

Where  the  Owner  of  Land  to  which  an  Easement  is  Attached  becomes 
the  owner  of  the  land  upon  which  the  easement  is  a  burden*  it  is  thereby 
extinguished,  and  a  subsequent  sale  of  the  servient  tenement  passes  th« 
land  unburdened  with  such  easement,  unless  it  is  expressly  reserved  in 
the  conveyance. 

LiABiLrrT  of  a  Person  for  the  Flowing  of  Water  from  his  land  upon  an 
adjoining  tract  is  absolutely  extinguished  by  such  person  acquiring  the 
title  to  such  adjoining  tract,  and  upon  the  latter  being  subsequently  con- 
veyed, the  right  to  compensation  for  such  flowing  does  not  revive. 

Whether  a  Ligensb  can  be  Presumed  from  the  flowing  of  lands  for  the 
support  of  mills,  no  matter  for  how  long  such  flowing  may  have  contin* 
ued,  qucere. 

Complaint  under  stat.  1821,  c.  45,  for  flowing  the  complain- 
ant's land.  Plaintiff,  to  establish  bis  title  to  lot  No.  49  in  the  town 
of  Woolwich,  wbicb  was  the  land  flowed,  introduced  a  deed  from 
Jonathan  Eames,  jun.,  to  John  Hathorn,  dated  October  20, 
1777,  and  then  deraigned  title  through  sundry  mesne  convey- 
ances from  the  latter  to  himself.  This  lot  was  situated  on  Ne- 
guassett  pond,  and  the  mills  of  defendants  stood  on  a  stream 
issuing  from  this  pond,  on  a  lot  below  and  adjoining  lot  No. 
49.  It  was  admitted  that  the  lot  where  the  mills  were  situated, 
and  also  lot  No.  49,  were  once  owned  by  a  proprietar}'  in  common 
and  undivided.     Plaintifif  introduced  several  witnesses,  who  tea* 
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tified  that  thej  had  known  the  land  flowed  for  a  number  of 
years.  That  there  had  been  a  dam  and  mills  where  defendants' 
now  stand  as  long  ago  as  they  could  remember.  That  the  plaint- 
tifTs  land  was  low  and  had  always  been  overflowed.  Defend- 
ants introduced  a  vote  passed  at  a  proprietors'  meeting,  August 
27,  1776,  authorizing  Cadwallader  Ford,  and  sach  as  might 
join,  to  erect  a  saw-mill  upon  the  interest  of  the  proprietary.  Also 
a  vote  at  a  meeting  held  June  11,  1754,  granting  to  Joseph 
Paine,  defendants'  grantor,  *'  ten  rods  square  of  land  adjoining 
to  his  grist-mill  there,  for  a  house  lot,  to  be  as  far  above  as  be- 
low ye  said  mill."  Also  a  special  act  of  the  legislature,  passed 
January  24, 1828,  entitled  an  act  authorizing  the  owners  of  the 
falls  and  mill  privileges  on  Neguassett  falls  to  erect  a  dam 
thereon.  The  defendants'  counsel  requested  the  court  to  in- 
struct the  jury: 

1.  That  if,  while  the  proprietors  were  owners  in  common  of 
the  land  where  the  dam,  mills,  and  pond  are  situated,  and  the 
lands  adjoining  the  same,  including  what  is  now  lot  No..  49, 
they,  in  order  to  raise  a  head  of  water  to  propel  mills,  erected, 
or  aathorized  and  caused  to  be  erected,  a  dam,  and  subsequently 
granted  and  conveyed  the  dam  and  mills  and  land  under  the 
same,  with  the  privileges  and  appurtenances  thereto  belong- 
ing, and  after  that  granted  and  conveyed  said  lot  No.  49,  the 
grantees  of  the  latter  took  and  held  it  subject  to  the  right  of 
the  owners  of  the  dam  and  mills  to  keep  up  the  same  and  flow 
the  water  as  it  had  been  previous  to  the  grant  or  conveyance  of 
the  dam  and  mills  by  the  proprietors,  without  any  claim  for  a 
payment  of  damages.  2.  That  if  the  same  facts  existed  as  sup- 
posed in  the  first  request  (with  the  exception  that  the  proprie- 
tors granted  and  conveyed  No.  49  before  they  conveyed  the 
dam,  mills,  and  land  under  them,  and  privileges  and  appurte- 
nances), in  such  case,  the  grantee  of  No.  49  took  and  held  it 
without  any  right  to  claim  damages  for  flowing  the  water  as  it 
had  been  before  the  conveyance  of  No.  49.  3.  That  if  the  dam 
and  mills  and  land  and  No.  49  were  owned  by  the  same  person 
or  persons,  and  such  owners  conveyed  the  dam  and  mills  and 
land  and  privileges  and  appurtenances,  and  afterwards  conveyed 
No.  49,  the  grantee  of  No.  49  would  have  no  right  to  claim 
damages  for  keeping  up  the  water  by  the  dam  as  it  had  been 
before  the  conveyance  of  No.  49.  4.  That  if  the  same  facts  ex- 
isted as  supposed  in  the  third  request  (with  the  exception  that 
the  conveyance  of  No.  49  was  before  the  conveyance  of  the  dam, 
etc.),  the  grantee  of  No.  49  would  have  no  right  to  claim  dam- 
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ages  for  the  continuance  of  the  dam  and  pond,  as  they  were 
before  the  conveyance  of  No.  49.     6.  That  if  the  same  facts  ex- 
isted as  supposed  iu  the  third  and  fourth  requests  (with  the 
exception  tbat  the  same  person  was  owner  of  a  part  iu  com- 
mon instead  of  the  whole),  and  conveyances  were  after  made, 
the  grantee  of  No.  49  would  have  no  right  to  damages  for 
said  flowing  as  aforesaid.     6.  That  lot  No.  49,  being  by  the  plan 
bounded  by  the  edge  of  the  pond,  extends  only  to  the  margin 
of  the  pond,  and  does  not  embrace  any  land  under  water,  when 
the  pond  is  no  higher  than  it  was  when  lot  No.  49  was  created 
by  survey  and  plan.     7.  That  lot  No.  49  being,  by  the  original 
plan  by  which  it  was  created,  bounded  by  the  margin  of  the 
pond,  the  owner  of  No.  49  can  claim  no  damages  for  the  pond 
being  kept  up  to  the  height  it  was  when  lot  No.  49  was  creat-rTd 
by  the  survey  and  plan. 

The  court  refused  to  so  instruct  the  jury,  and  instructed  them 
as  follows:  1.  That  where  the  same  person  is  owner  of  a  mill- 
dam,  and  also  of  a  tract  or  parcel  of  land  which  is  overflowed 
by  water,  raised,  and  thrown  back  upon  it,  by  means  of  such 
dam,  if  he  should  sell  and  convey  to  A.  B.  the  parcel  flowed, 
reserving  to  himself,  his  heirs  and  assigns,  the  right  to  continue 
such  dam  and  flowing  without  payment  of  damages,  in  such 
case  neither  A.  B.,  nor  his  heirs  nor  assigns,  could  maintain  a 
complaint  under  our  statute  against  the  grantor  of  A.  B.,  his 
heirs  or  assigns;  but  if  no  such  right  is  reserved  in  the  deed  to 
A.  B.,  then,  though  he  purchases  the  land,  subject  to  the  right 
which  the  statute  gives  the  grantor  to  continue  the  dam  and 
the  flowing,  yet  he  purchases  it  also  with  the  right  to  recover 
damages  for  such  flowing,  which  our  statute  iu  express  terms 
gives  to  the  owner  of  the  land,  whoever  he  may  be.  That  the 
liability  to  damages  and  the  right  to  recover  compensation  are 
inseparable,  unless  separated  by  contract.  That  when  in  the 
course  of  convej^ance,  devise,  or  descent,  the  same  person  is  for 
a  time  an  owner,  both  in  the  dam  which  causes  the  flowing  and 
in  the  land  flowed,  tlie  right  to  recover  compensation  is  sus- 
pended only  during  such  ownership,  in  both  the  dam  and 
the  land  injured.  The  court  called  the  attention  of  the  jury 
to  the  evidence  relating  to  the  time  when  lot  No.  49  was 
drawn  and  became  property  in  severalty.  The  jury  answered 
that  the  lands  of  the  proprietors  were  divided  iu  1740.  The 
jury  also  certified  that  the  mill  mentioned  in  the  deed  of  Hutch- 
inson et  al,  to  Savage,  dated  February  26,  1734,  was  not  built 
by  or  under  the  authority  of  the  proprietors,  and  that  Paine'a 
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mill  was  not  built  by  or  under  tbeir  authority  before  the  divis- 
ion in  1740.  The  court  also  instructed  the  jury,  that  as  lot 
No.  49  was  bounded  on  the  river,  it  extended  to  the  thread 
of  the  river,  whether  in  its  natural  width  or  as  raised  and 
widened  by  means  of  the  mill-dam.  That  as  every  man  had  a 
right  to  erect  a  mill-dam  on  his  own  land  and  flow  the  land  of 
his  neighbor,  no  g^ant  or  license  from  the  owner  of  the  land 
flowed  could  be  presumed  from  the  lapse  of  time,  or  at  least  for 
the  length  of  time  proved  in  the  present.  The  jury  also  certi- 
fied that  the  mill-dam  had  not  been  raised  higher  than  it 
formerly  was.  Verdict  for  plaintiff,  which  was  to  be  set 
aside  and  a  new  trial  granted,  if  the  instructious  refused  were 
correct  or  those  given  were  incorrect.  The  other  facts  neces- 
sary for  an  understanding  of  this  case  are  stated  in  the  opinion. 

Allen  and  Sproffue,  for  the  defendants. 
MUchell,  for  the  plaintiff. 

By  Court,  Pabbis,  J.  As  the  jury  have  found  that  the  lands 
of  the  proprietors  were  divided  in  1740,  and  that  no  mill  had 
previously  been  erected  by  them,  or  under  their  authority,  there 
were  no  facts  in  the  case  justifying  the  first  and  second  requests 
of  Ihe  defendants'  counsel.  The  court  are  to  charge  the  jury 
upon  the  law  applicable  only  to  the  facts  proved,  but  are  not 
bound  to  answer  abstract  questions  not  arising  in  the  case  on 
trial.  If  the  mills  had  been  erected  by  the  proprietors  previous 
to  the  division  of  their  common  property,  so  that  the  mill  site 
and  land  flowed  had  not  at  that  time  become  the  separate  prop- 
erty of  any  individual,  the  request  of  the  defendants'  counsel 
would  haye  been  pertinent,  and  it  would  have  been  the  duty  of 
the  court  to  have  given  the  law  arising  from  those  facts,  to  the 
jury. 

The  third  request  is,  "that  the  court  would  charge,  that  if 
the  dam,  and  mills  and  land,  and  No.  49,  were  owned  by  the 
same  person  or  persons,  and  such  owners  conveyed  the  dam, 
and  mills,  and  land  and  privileges  and  appurtenances,  and  after- 
wards conveyed  No.  49,  the  grantee  of  No.  49  would  have  no 
right  to  claim  damages  for  keeping  up  the  water  by  the  dam,  as 
it  had  beeu  before  the  conveyance  of  No.  49."  The  facts  are, 
that  the  mills  stand  on  a  stream  running  southwardly  or  south- 
westwardiy  from  Neguassett  pond  in  the  town  of  Woolwich; 
that  lot  No.  49,  which  is  now  owned  by  the  complainant,  and 
on  which  he  alleges  the  injury  to  have  accrued  by  the  flowing, 
is  bounded  eastwardly  by  the  pond,  or  includes  a  part  of  the 
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pond;  that  the  mill  stands  below  No.  49  on  the  adjoiniDg  lot, 
and  that  this  mill  site  was  occupied  as  such,  in  1734,  and  Las 
been  so  occupied  ever  since,  and  thut  the  mill  dam  has  not  been 
raised  higher  than  it  was  formerly.  The  respondent  offered 
proof  tending  to  show  that,  upwards  of  fifty  years  afi^o,  the  mill 
site,  mill,  and  privilege,  and  lot  No.  49,  were  owned  by  the  same 
person,  and  that  such  person  conveyed  the  dam  and  mill,  and 
land  and  privileges  and  appurtenances,  still  retaining  No.  49, 
and  that  he  afterwards  conveyed  No.  49  to  a  different  grantee. 
Upon  this  proof,  the  respondent  moved  for  the  instructions 
contained  in  his  third  request.  If  these  instructions  were  prop- 
erly withheld,  or  if  they  were  substantially  given,  there  is  no 
ground  for  disturbing  the  verdict  on  this  point.  Were  they 
properly  withheld  ? 

What  would  pass  by  the  terms  dam,  mills,  privileges,  and 
appurtenances?  It  is  a  principle  of  law,  that  where  a  thing  is 
granted,  the  grant  implies  a  right  to  all  the  means  of  enjoying 
it,  so  far  as  the  grantor  was  possessed  of  those  means:  1  Saund. 
322,  323.  The  use  of  any  thing  being  granted,  all  is  granted 
necessary  to  enjoy  such  use;  and  in  the  grant  of  a  thing,  what 
is  necessary  for  the  obtaining  thereof  is  included:  Oo..Lit.  56. 
Where  the  principal  thing  is  granted,  the  incident  shall  pass: 
Id.  152;  Com«  Dig.  Grant  E.  9.  In  the  construction  of  a  grant, 
the  court  will  take  into  consideration,  the  object  which  the 
parties  had  in  view,  and  the  nature  of  the  subject-matter  of  the 
grant. 

From  the  proof  reported  in  the  case,  it  appears  that  the 
meadow,  now  owned  by  the  complainant,  has  been  flowed  ever 
since  the  first  mills  were  erected  on  the  site  where  the  respond- 
ent's mill  now  stands,  which  was  probably  more  than  one  hun- 
dred years  ago;  that  the  oldest  witness  examined,  who  could 
recollect  seventy- three  years  ago ,  knew  that  at  that  time  there  was 
a  dam  there  high  enough  to  raise  a  sufficient  head  of  water  to 
carty  two  saw-mills  and  a  grist-mill  well,  and  that  the  dam  has 
always  been  high  enough  to  flow  the  meadow  owned  by  the 
complainant;  that  the  meadow  was  flat  and  low,  and  always 
flowed,  and  that  a  dam  thirty  inches  in  height  would  flow  it. 
This  has  been  the  situation  of  the  mill  and  dam  ever  since  the 
site  was  first  occupied,  and  of  course  it  was  thus  when  it  be- 
longed to  the  same  person  who  owned  the  meadow  flowed, 
being  part  of  No.  49.  While  in  his  possession,  the  dam  was 
kept  up  to  the  same  height  as  it  now  is,  and  consequently  the 
meadow  must  have  been  flowed  as  it  now  is.     He,  being  the 
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owner  of  the  meadow  as  well  as  the  dam,  had  a  right  to  flow 
without  being  answerable  for  damages. 

The  mill  could  be  of  no  use  without  a  head  of  water  suffi- 
cient for  its  operation,  and  that  head  could  not  be  supplied 
without  continuing  such  a  dam  as  would  cause  the  meadow  to 
be  overflowed.  It  was  indispensably  necessary  to  the  enjoy- 
ment of  the  principal  thing  granted,  and  if,  at  the  time  of  the 
conveyance  of  the  mill  and  its  privileges  and  appurtenances, 
the  grantor  was  the  owner  of  all  the  land  flowed,  we  think,  that 
both  upon  principle  and  authority,  the  grantee  acquired  a  right 
to  continue  the  dam  so  as  to  raise  the  same  head  of  water  as 
the  grantor  had  been  accustomed  to  raise  previous  to  the  grant, 
provided  that  was  necessary  for  the  useful  operation  of  the 
mill.  In  Blain^s  Lessee  v.  Chambers,  1  Serg.  &  B.  169,  the 
court  decided  that  a  devise  of  "a  grist-mill  and  appur- 
tenances "  carried  with  it  what  was  actually  used  as  an  appur- 
tenant by  the  testator  in  his  life-time;  and  Yeates,  J.,  said: 
'*  By  these  words,  everything  uecessaiy  for  the  full  and  free 
enjoyment  of  the  grist-mill,  and  requisite  for  the  support  of  the 
establishment,  such  as  a  dam,  water,  the  race  leading  to  the 
mill,  a  proper  portion  of  ground  before  the  mill  for  the  unload- 
ing and  loading  of  wagons,  horses,  etc.,  as  used  by  the  testator, 
would  pass,  for  without  these  appurtenances  tbe  grist-mill 
could  not  be  worked."  In  Pickering  v.  Stapler,  5  Serg.  &  B. 
107  [9  Am.  Dec.  836],  Chief  Justice  Tilghman  says:  "The 
water  right  was  appurtenant  to  the  mill,  and  passed  by  the 
word  appurtenances.  This,"  says  he,  "appears so  plain,  that 
he  who  denies  it  should  show  the  authority  on  which  he  rests 
his  opinion.  No  such  authority  has  been  shown,  but  on  tbe 
part  of  the  defendant,  cases  were  produced,  showing  that  priv- 
ileges of  the  kind  in  question  pass  by  the  name  of  appur- 
tenances." 

In  Leonard  v.  While,  7  Mass.  6  [5  Am.  Deo.  19],  the  question 
was,  whether  under  a  grant  of  a  mill  with  all  the  privileges  and 
appurtenances  thereto  belonging,  the  soil  of  a  way  passed, 
which  had  been  immemorially  used  for  the  purpose  of  access  to 
the  mill  from  the  highway.  The  court  held  that  the  soil  did 
not  pass,  but  that  the  way,  as  an  easement,  might  be  append- 
ant or  appurtenant  to  the  mill.  In  Blake  v.  Clark,  6  Greenl. 
436,  the  court  go  farther,  and  decide  tbat  the  term  "mill" 
may  embrace  the  free  use  of  the  head  of  water  existing  at  the 
time  of  the  conveyance,  as  also  a  right  of  way  or  any  other 
easement,  which  has  been   used  with  the  mill,  and  which  is 


234  ELathobn  v,  Stinson.  [Maine, 

necessary  for  its  enjoyment.  In  Ihylor  v.  Hampton,  4  McCord, 
96  [17  Am.  Dec.  710],  the  question  now  under  consideration 
seems  to  have  been  considered  as  settled,  that  the  ])ond  is  an 
appurtenance  of  the  mill,  and  the  purchaser  has  a  right  to  keep 
up  the  water  to  the  height  to  which  it  was  raised  at  the  time  he 
purchased,  eyen  though  the  consequences  were  the  oyerflowing 
of  the  grantor's  land.  That  was  a  case  of  very  considerable 
magnitude,  and  was  argued  by  some  of  the  most  able  counsel 
in  the  state,  yet  although  the  question  we  are  now  considering 
was  involved,  and  was  of  vital  importance  to  the  plaintiff,  it 
was  not  even  taken  by  the  counsel,  and  the  court  assumed  it  as 
settled,  and  as  the  starting-point  in  their  examination  of  the 
case.  Oakley  v.  Stanley,  5  Wend.  523,  was  precisely  like  the 
case  before  us.  In  that  it  was  decided,  that  the  right  to  over- 
flow adjoining  premises  of  a  grantor,  to  the  extent  necessary 
for  the  profitable  employment  of  a  water  privilege  conveyed,  in 
the  manner  in  which  it  existed  and  had  been  used  previous  to 
the  grant,  passes  to  the  grantee  as  necessarily  appurtenant  to 
the  premises  conveyed.  The  court  say,  there  can  be  no  ques- 
tion but  the  grantee  acquired  an  absolute  right  to  maintain  the 
dam  at  the  height  at  which  it  was  when  he  purchassd  from  the 
grantor,  and  that  he  or  his  grantees  are  not  responsible  to  the 
grantor  or  those  who  hold  under  him  for  any  injury  which  the 
adjoining  premises  may  receive  from  an  overflow  of  water  pro- 
duced by  the  dam.  In  Sirickler  v.  Ibdd,  10  Serg.  &  R.  63  [13 
Am.  Dec.  649],  it  was  decided,  that  by  conveyance  of  a  mill, 
the  whole  right  of  water  enjoyed  by  the  grantor,  as  necessary 
to  its  use,  passes  along  with  it  as  a  necessary  incident;  and  the 
grantor  can  not,  by  the  conveyance  of  another  lot  of  ground 
through  which  the  stream  passes,  impair  the  right  to  the  use 
of  the  water  already  vested  in  the  first  grantee.  It  is  un- 
necessary to  extend  this  opinion  by  giving  a  summary  of  other 
corroborating  cases.  We  will  merely  refer  to  Whitney  v.  Olney, 
3  Mason,  280;  Wetmore  v.  WhUe,  2  Cai.  Cas.  in  Err.  87  [2  Am. 
Dec.  323];  New  Tpstmch  Factory  v.  Batchelder,  3  N.  H.  190  [14 
Am.  Dec.  346];  Jackson  v.  Vermilyea,  6  Cow.  677;  Nicholas  v. 
Chamberlain^  Cro.  Jac.  121;  and  Swansborough  v.  Coventry,  9 
Bing.  305. 

From  the  view  we  have  taken  of  this  part  of  the  case,  we  are 
of  opinion  that  the  instruction  was  properly  requested.  Our 
next  inquiry  is,  was  it  substantially  given  ?  The  first  instruction 
given  was,  "  that  where  the  same  person  is  owner  of  a  mill- 
dam  and  also  of  a  tract  or  parcel  of  land,  which  is  overflowed  by 
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water,  raised  and  thrown  back  upon  it  bj  means  of  such  dam, 
if  he  should  sell  and  convey  to  A.  B.  the  parcel  flowed,  reserv- 
ing to  himself,  his  heirs  and  assigns,  the  right  to  continue  such 
dam    and  flowing  without  payment  of  damages,  in  such  case 
neither  A.  B.,  nor  his  heirs  or  assigns,  could  maintain  a  com- 
plaint under  our  statute  against  the  grantor  of  A.  B.,  his  heirs 
or  assigns."     Of  the  correctness  of  this  instruction  there  can 
be  no  doubt.     The  statement  of  facts  upon  which  it  was  given, 
supposes  an  express  reservation  to  the  grantor,  of  the  right  to 
flow,  in  which  case  the  grantee  would  clearly  have  no  light  to 
compensation    for    injury  occasioned    by  the  flowing.     The 
charge  proceeds,  ''but  if  no  such  right  is  reserved  in  the  deed 
to  A.  B.,  then,  though  he  purchases  the  land  subject  to  the 
right  which  the  statute  gives  the  grantor  to  continue  the  dam 
and  the  flowing,  yet  he  purchases  it  also  with  the  right  to  re- 
cover damages  for  such  flowing."     We  are  not  disposed  to  ques- 
tion the  correctness  of  this  part  of  the  charge,  but  it  is  predi- 
cated on  a  different  state  of  facts  from  those  supposed  in  the 
request  under  consideration,  and  which  the  defendant  contends 
he  had  proved.     The  facts  assumed  in  the  charge  are,  that  the 
grantor  conveyed  the  premises  flowed,  but  retained  the  mill 
and  dam;  the  facts  claimed  to  have  been  proved,  and  on  which 
the  instruction  was  requested,  are,  that  the  grantor  conveyed 
the  mill,  dam,  privileges,  and  appurtenances,  but  retained  a 
portion  of  the  tract  flowed.     In  the  latter  case,  we  think  the 
right  to  keep  the  dam  to  the  same  height  it  was  continued  by 
the  grantor,  and  of  course,  to  flow  as  much  of  his  land  as  he 
was  accustomed  to  flow,  passed  as  an  incident  to  the  mill,  neces- 
sary for  its  useful  enjoyment,  and  that  the  grantee  acquired 
an  easement  in  so  much  of  the  grantor's  land  as  would  be  flowed 
by  continuing  the  head  of  water  at  the  mill  at  its  usual  height. 
But  the  grantor's  rights  in  the  former  case  would  depend  upon 
a  very  different  principle,  which  it  is  not  necessary  should  be  dis- 
cussed or  decided  at  the  present  time,  as  the  facts  proved  do 
not  require  it. 

The  charge  proceeds,  **  that  where,  in  the  course  of  convey- 
ancing, devise,  or  descent,  the  same  person  is,  for  a  time,  an 
owner,  both  in  the  dam  which  causes  the  flowing  and  in  the 
land  flowed,  the  right  to  recover  compensation  is  suspended 
only  during  such  ownership  in  both  the  dam  and  the  land  in- 
jured." We  think  in  such  a  case  the  right  to  recover  compen- 
sation is  entirely  extinguished,  and  that  the  owner  may,  by 
€onve3*ance,  again    separate   the  title,    without    receiving   the 
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right  to  recover  compensation.  He  may  do  it  by  express  reserv- 
ation, as  is  contemplated  in  the  first  branch  of  the  charge  in 
this  case;  or  he  may  do  it  as  the  defendant  contends  was  done 
in  this  case,  by  conveying  the  mill,  etc.,  and  the  right  to  flow 
would  follow  as  an  easement,  and  consequently  tbe  right  to 
recover  compensation  would  not  be  revived.  Or,  if  he  so  con- 
veyed as  to  entitle  the  purchaser  of  the  lot  flowed  to  com- 
pensation for  the  injury  sustained  by  the  flowing,  it  would  not 
be  a  revival  of  any  suspended  right,  but  a  creation  of  a  new 
one,  having  its  origin  in  the  grant,  and  in  facts  existing  subse- 
quent thereto,  but  in  no  way  depending  upon  the  situation  of  the 
estate  at  any  time  prior  to  or  during  the  unity  of  possession, 
as  in  the  case  of  easements  or  servitudes;  if  the  proprietor  of 
the  land  or  tenement  for  which  the  easement  or  service  was 
established,  acquire  the  property  of  the  land  or  tenement  which 
serves,  and  afterwards  sells  it  again  without  reserving  the  ser- 
vice, it  is  sold  free,  for  the  easement  or  service  was  extinguished 
by  the  unity  of  possession,  and  is  not  re-established  to  the 
prejudice  of  the  new  purchaser:  Domat's  Civil  Law,  lib.  1,  sec. 
6,  tit.  Services. 

We  do  not  perceive  that  the  instructions  moved  for  in  the 
defendants'  third  request  were  either  expressly  or  substantially 
given,  and  believing  the  law  to  be  as  the  court  were  requested 
to  instruct  the  jury,  a  new  trial  must  be  granted.  It  is  there- 
fore unnecessary  to  discuss  at  length  the  other  questions  aris- 
ing in  the  case. 

The  instruction  *'  that  as  lot  No.  49  was  bounded  on  the  river, 
it  extended  to  the  thread  of  the  river,"  is  undoubtedly  correct. 
It  was  urged  in  argument,  that  this  principle  did  not  apply  to 
natural  ponds  and  large  collections  of  water,  and  that  the 
boundary  of  lot  No.  49  was  a  natural  pond  of  two  hundred 
rods  in  width,  even  before  any  flowing  or  obstruction  by  dauis. 
How  far  such  a  state  of  facts  would  render  the  principle  of  law 
involved  in  this  part  of  the  charge  inapplicable,  we  are  not 
called  upon  to  decide,  as  the  case  before  us  does  not  show  the 
existence  of  the  facts.  The  law  of  boundary,  as  applied  to 
rivers,  would  no  doubt  be  inapplicable  to  the  lakes  and  other 
large  natural  collections  of  fresh  water  within  the  territory  of 
this  state.  At  what  point  its  applicability  ceases,  it  is  unneces- 
sary now  to  consider,  as  the  case  does  not  call  for  it.  A^ain, 
it  was  urged  in  the  argument,  that  the  complainant  could  not  re- 
cover, because,  by  the  terms  of  the  conveyance  under  which  he 
held,  he  was  limited  by  the  margin  of  the  pond,  as  kept  up  by 
the  dam;  and  the  counsel  supposed  a  case,  where  a  grantor 
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eoDTejs  bj  boundaries  designated  on  a  plan,  aud  contended 
that  by  these  boundaries  the  grantee  must  be  governed.  No 
doubt  be  must.  The  grantor  has  a  right  to  prescribe  such  lim- 
its to  his  grant  as  he  pleases.  If  he  bounds  by  a  river,  the 
grant  extends  to  the  channel;  but  he  may  bound  by  monu- 
ments, which  will  limit  his  grant  to  the  bank,  or  at  any  other 
poiot  he  pleases:  Dunlap  v.  Stetson,  4  Mason,  349.  We  have  not 
before  us  any  evidence  that  the  grant  of  No.  49  was  in  express 
terms,  or  by  reference  to  any  plan  or  designated  monu- 
ments, limited  to  the  margin  of  the  pond. 

As  to  that  part  of  the  charge  which  relates  to  presumption  of 
grant  or  license,  we  forbear  to  enter  into  a  discussion  of  the 
question  it  involves. 

This  court  have  decided  in  Tinkkam  v.  Arnold,  3  Greenl.  120, 
that  the  flowing  of  lands  for  the  support  of  mills  for  any  term 
of  time,  famishes  no  presumptive  evidence  of  grant.  Whether 
it  may  not  amount  to  presumptive  evidence  of  license,  remains 
to  be  settled.  Here  is  a  case  where  mills  have  been  standing 
and  water  flowed,  as  at  the  present  time,  for  one  hundred  years, 
and  no  claim  for  damages  ever  been  asserted  until  the  present 
suit.  The  party  complainant  has  himself  been  in  possession  of 
lot  No.  49,  under  title,  upwards  of  thirty  years,  during  all 
which  time  the  flowing  has  been  uninterruptedly  continued  to 
the  prejudice  of  his  rights,  if  he  had  any.  He  and  his  grant* 
ors  have  seen  the  dam  raised  and  lowered,  repaired  and  rebuilt, 
without  manifesting  any  opposition,  or  asserting  any  claim  either 
to  compensation  for  flowing,  or  to  the  land  itself,  and  whether 
such  facts,  although  not  sufficient  to  raise  a  presumption  of 
grant,  may  not  afford  presumptive  evidence  of  license,  so  as  to 
bar  bis  claim  to  damages,  is  a  question  entitled  to  grave  con- 
sideration: Clement  v.  Durgin,  5  Greenl.  14.  We  are  aware 
that  the  law  giving  to  mill-owners  a  right  to  flow  the  land  of 
others,  which  is  a  departure  from  the  principles  of  the  common 
law,  has  been  viewed  with  some  degree  of  jealousy,  and  that 
the  policy  of  continuing  its  provisions  has  been  doubted: 
Siowdl  V.  Flagg,  11  llass.  368.  It  is  not  our  province  to  judge 
of  the  expediency  of  the  law,  but  to  administer  it  according  to 
its  fair  interpretation.  By  it,  the  right  to  flow  is  granted,  and 
also  the  correspondent  right  to  damages.  But  where  the  flow- 
ing is  under  a  license,  or  a  grant  of  easement,  the  right  to 
damages,  nnder  the  statute,  is  barred. 

InTBUCTiONB  TO  JuKT  ahoold  be  poeitive  and  specific,  leaving  nothing  to 
infereiioe:  Snyder  v.  Lc^frainboise,  12  Am.  Dec.  187;  but  need  not  and  should 
Bot  embrace  anawen  to  mere  abstract  questions:  IrisJi  v.  Smithy  11  Id.  64d. 
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SrmsoN  V.  Snow. 

[10  Madtb,  268.] 

Eetubm  or  AN  OmcEB  on  a  Writ,  as  to  the  Beirioe  of  it,  ia  oondosive  ob 
the  parties  to  the  suit,  and  can  not  be  contradicted  except  in  an  action 
against  the  officer  for  a  false  retnm. 

Assumpsit  on  a  promissory  note.  Defendant  pleaded  in 
abatement  that  the  summons  meutioned  in  the  return  of  the 
officer  was  in  hose  verba,  setting  it  out;  bj  which  it  appeared 
that  defendant  was  summoned  to  answer  William  J.  Farley^ 
and  not  to  the  plaintiffs,  and  averred  that  the  officer  neither 
gave  the  defendant  in  hand,  nor  left  at  his  usual  place  of  abode» 
any  other  or  different  summons  in  said  action  than  the  one  set 
forth.  Plaintiffs  in  their  replication  set  out  the  officer's  return 
in  these  words:  "  By  virtue  of  this  writ  I  have  attached  a  chip, 
the  property  of  the  within-named  Snow,  and  at  the  same  time 
gave  him  a  summons  in  hand  for  his  appearance  at  court  ac- 
cording to  law/'  and  concluded  with  an  averment  that  the 
defendant  was  estopped  from  denying  the  truth  of  the  return. 
To  this  there  was  a  demurrer  and  joinder. 

Barnard,  for  the  defendant. 

Allen  and  Farley,  contra,  cited  SlayUm  y.  Chester,  4  Mass.  478; 
BoU  V.  BumaU,  9  Id.  99;  Id,  v.  Id.,  11  Id.  165;  WincheU  v.  Stilea, 
15  Id.  232;  Bean  v.  Parker,  17  Id.  601. 

By  Court,  Mellen,  C.  J.  The  sufficiency  of  the  plea  in  abate- 
ment is  not  contested,  provided  the  defendant  is  not  estopped 
to  plead  the  facts  which  compose  it;  if  he  is  so  estopped,  then 
the  plea  must  be  adjudged  insufficient,  and  he  must  answer 
over  to  the  merits.  In  the  replication,  the  plaintiff  sets  forth, 
in  hose  verba,  the  officer's  return  on  the  writ  in  the  action,  and 
distinctly  relies  on  the  return  by  way  of  estoppel. 

A  writ  of  attachment  is  directed  to  the  proper  officer;  the 
summons  to  appear  and  answer  to  the  action  is  directed  to  the 
defendant.  To  make  a  legal  service  of  such  a  writ,  it  is  neces- 
sary for  the  officer  who  undertakes  to  serve  it,  to  attach  some 
of  the  defendant's  property,  and  deliver  such  summons  to  him, 
or  leave  it  at  his  last  and  usual  place  of  abode,  or  else  arrest  the 
body  of  the  defendant.  In  the  case  before  us,  there  was  no  ar- 
rest. In  performing  both  the  acts  which  constitute  a  legal  ser- 
vice of  the  writ,  namely,  attaching  property  and  leaving  the 
summons,  the  officer  serving  it  acts  under  the  authority  of  the 
writ;  and,  without  that  authority,  he  can  not  lawfully  perform 
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either  of  those  acta.  If  he  sboald  have  a  writ  against  A.,  and, 
intending*  to  leave  it  at  his  last  and  usual  place  of  abode,  a  sum- 
mons to  him  to  answer  in  that  action  should,  by  design  or  mis- 
take, leave  a  summons  directed  to  B.,  or  a  summons  directed  to 
A.  ,  but  to  answer  to  a  different  plaintiff,  it  is  evideut  fhat  in 
neither  of  those  cases  would  he  act  under  the  authority  given  to 
him  by  the  writ,  but  without  any  authority.  Now,  by  inspect- 
ing the  officer's  return,  as  set  forth  in  the  replication,  it  iippears 
that  in  making  the  service,  that  is,  in  making  the  attachment  of 
property,  and  leaving  the  summons  at  the  last  and  usual  place 
of  abode  of  the  defendant,  he  acted  by  virtue  of  the  plaintiffs' 
writ.  This  is  expressly  stated;  and  what  is  expressly  stated  in 
the  return,  unless  it  a  mere  matter  of  law,  can  not  be  contra- 
dicted except  in  on  action  against  the  officer  for  a  false  return. 
We  may  further  observe,  as  a  matter  of  almost  universal  prac- 
tice, that  officers,  in  their  returns  on  writs  of  attachment,  sel- 
dom, if  ever,  describe,  in  any  manner,  the  summons;  the  lan- 
guage usually  is,  after  stating  the  attachment:  "  and  gave  a 
summons  in  hand  to  the  defendant,"  or  "left  a  summons  at  his 
last  and  usual  place  of  abode."  If  the  court  should  sustain  the 
plea  in  abatement  in  this  case,  it  would  probably  lay  the  foun- 
dation for  hundreds  of  writs  of  error,  where  judgment  has  been 
rendered  on  default,  and  the  returns  of  service  were  not 
more  descriptive  and  definite  than  that  in  the  present  case. 
For  the  reasons  we  have  given,  we  are  all  of  opinion  that  the 
return  is  an  estoppel  upon  the  defendant,  and  we  adjudge  the 
Plea  in  abatement  insufficient. 


Judgment  at  Law,  Based  on  False  Retubn  of  Sebvice  of  Process. — 
This  subject  ib  discussed  in  the  note  to  Tayhr  ▼.  Lewis,  19  Am.  Dec  137. 

Return  of  Sheriff  ob  Other  Officer,  When  and  upon  Whom  Conclu- 
glVE.— See  Blythe  v.  HkJiards,  13  Am.  Dec.  672;  Diller  ▼.  Roberta,  15  Id.  578; 
Btevena  v.  Brovon,  23  Id.  215;  Whitaker  v.  Sumner,  19  Id.  298;  DennyY.  WO- 
lard,  22  Id.  389. 


SoHWABTz  V.  Kuhn. 

[10  MAira,  274.] 

Owner  of  Land  can  not  Convey  it  to  a  third  person*  while  it  is  in  the  ad- 
verse possession  of  another;  but  he  may  convey  it  to  the  disseisor. 

Where  a  Person  Went  into  Possession  of  part  of  a  tract  of  land  under  a 
deed  for  the  whole  tract,  from  one  having  no  title,  and  subsequently  re- 
ceived a  deed  for  a  large  part  of  the  same  tract  from  the  person  having 
the  title  thereto,  it  is  a  question  of  fact  for  the  JQry  to  determine,  wheth- 
er, by  receiving  the  last-mentioned  deed,  such  person  did  not  intend  to 
abandon  his  adverse  possession  to  the  whole  tract,  and  claim  only  that 
part  conveyed  to  him  by  such  deed. 
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Trespass,  q,  c.f.     Plaintiff  claimed  title  to  the  locus  in  que 
by  deed  from  William  Sullivan,  dated  February  5,  189.2.     The 
question  presented  was,  whether  Sullivan  was  so  seised  on  that 
date  as  to  be  legally  capable  of  conveying  the  title.     It  appeared 
that  in  1799,  one  Engley  entered  upon  a  tract  of  land,  of  which 
the  locu8  in  quo  was  a  part,  under  a  deed  from  Jacob  Benner, 
recorded  in  1812,  but  that  no  part  of  the  land  in  dispute  was 
actually  occupied  by  him.     That  in  October,  1808,  John  Glea- 
son,  as  the  attorney  of  Henry  Jackson,  who  was  then   the 
owner  of  a  tract  of  land  of  five  thpusand  acres,  including  the 
land  in  dispute,  and  under  whom  Sullivan  derived  his  title, 
entered  upon  said  larger  tract,  surveyed  and  took  possession  of 
it.     It  did  not  appear  that  there  was  an  entry  on  the  land  in 
Eugley's  possession.    On  August  8,  1815,  Eugley  received  a 
deed  from  Sullivan  of  a  large  part  of  the  tract,  which  he  had 
entered  under  Benner's  deed,  not,  however,  including  the  land 
in  dispute,  and  on  September  16,  1830,  Eugley  conveyed  the 
whole  to  Euhn.     The  jury  were  instructed,  that  the  entry  by 
Gleason  and  Jackson  in  1808,  was  sufficient  to  purge  the  dis- 
seisin committed  by  Eugley,  and  that  the  deed  of  Sullivan  to 
the  plaintiff  passed  a  good  title  to  the  locus  in  qujo.    Yerdict  for 
plaintiff. 

Allen  and  Reed,  for  defendants,  cited  Kennebec  Purchase  v.  La- 
boree,  2  Greenl.  275  [11  Am.  Dec.  79];  Bigbee  v.  Bice,  5  ICaaa. 
844  [4  Am.  Dec.  63];  Green  v.  LUer,  8  Granch,  250;  Steams  on 
Beal  Actions,  42. 

E.  Smith,  contra,  cited  Langdon  v.  Potter,  13  Mass.  219;  Cod" 
man  v.  Window,  10  Id.  146;  Stearns  on  Beal  Actions,  884; 
Brown  v.  Porter,  10  Mass.  100. 

By  Court,  Mellen,  G.  J.  As  both  parties  claim  under  Sul- 
livan, both  admit  his  original  title.  The  case  finds  that  though 
the  deed  from  Benner  to  Eugley  of  the  large  tract  included  the 
loctLS  in  quo,  and  though  Eugley  entered  on  the  land,  and  has 
ever  since  lived  on  the  westerly  part  of  it,  yet  he  was  never  in  the 
actual  possession  of  the  locus  in  quo.  Of  course,  Sullivan  was  not 
disseised  of  any  part  of  the  large  tract,  except  that  part  which 
Eugley  held  in  actual  and  exclusive  possession  until  his  deed 
from  Benner  was  registered  in  1 812.  Then  a  disseisin  of  Sullivan 
commenced.  Therefore,  no  entry  by  Jackson,  in  1808,  was 
necessary  to  enable  him  to  convey  to  the  person  under  whom 
Sullivan  held.  We  need  not  inquire  whether  such  entxy  was 
sufficient  to  purge  the  disseisin,  provided  Jackson  had  then 
been  disseised,  because  he  was  not  disseised  as  to  the  loeuM  in 
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ftco.     For  this  reason  the  instructionB  of  the  jndge  as  to  the 
legality  and  sufBciency  of  Jackson's  entry  may  be  laid  out  of 
the  case,  as  wholly  immaterial  in  the  decision  of  the  cause. 
After  Eugley's  deed  was  registered,  it  is  clear  that  SoUivan  could 
not  conyey  to  a  third  person  any  part  of  the  tract  described  in 
Bonner's  deed,  so  long  as  the  disseisin  continued,  which  was 
created  by  the  registry  of  that  deed  and  Eugley's  open  and  per- 
manent possession  of  a  part  of  the  tract  couYeyed  by  the  deed: 
Proprietors  Kennebec  Purchase  v.  Labaree,  2  Ghreenl.  276  [11 
Am.  Dec.  79],  and  cases  there  cited;  LiiUev.  Megquier,  Id.  176; 
Oookm  y.  WhiUier,  4  Id.  16.     Still  he  might  sell  and  convey 
all  or  any  part  of  the  tract  aboye  mentioned  to  Engley,  the  dis- 
seisor, without  violating  any  principle  of  law  or  public  policy, 
and  therefore,  by  Sullivan's  conveyance  to  him,  he  acquired  an 
indefeasible  title  to  the  land  described  in  the  deed.    As  to  this 
there  can  be  no  question;  but  under  certain  circumstances  the 
transaction  might  have  legally  been  followed  by  other  couse- 
quenoee  in  reference  to  the  residue  of  the  tract  conveyed  by 
Benner's  deed,  which  deserves  serious  consideration,  but  seems 
not  to  have  received  it.    Now,  if  by  the  above  arrangement  be« 
tween  him  and  Sullivan,  the  intention  was  that  the  possessory 
title  of  Eugley  in  the  whole  tract  should  be  yielded  and  aban- 
doned to  Sullivan  for  the  sake  of  obtaining  from  him  a  perfect 
legal  title  as  to  a  large  part  of  the  tract,  the  effect  would  have 
been  to  give  complete  operation  to  Sullivan's  deed  to  Schwartz, 
which  unquestionably  in  its  description  embraces  the  locu8  in  quo. 
There  are  many  reasons  for  presuming  this  to  have  been  the 
true  character  of  the  above-mentioned  arrangement.    In  the 
case  of  Fox  et  al.  v.  Widgery,  4  Greenl.  214,  it  appeared  that 
Storer  was  supposed  to  be  sole  owner  of  the  whole  tract  of  land, 
whereof  partition  was  prayed,  being  in  possession  and  claiming 
the  whole;  but,  in  truth,  the  title  to  a  part  of  it  belonged  to  the 
heirs  of  Titcomb.    In  this  situation  of  things,  Widgery,  the  an- 
cestor of  the  respondent,  levied  his  execution  in  due  form  on 
the  whole  tract  as  the  estate  of  Storer.     Afterwards,  Widgery 
purchased  the  title  of  six  of  the  heirs,  and  applied  to  another 
lieir  to  purchase  his.    The  judge  who  tried  the  cause  ruled  that 
Widgery's  acceptance  of  those  deeds  and  application  for  a  deed 
from  another,  amounted  to  a  waiver  of  all  possessory  claims, 
and  put  an  end  to  any  supposed  disseisin  of  the  true  owners, 
and  that  after  he  had  purchased  of  six  heirs  of  Titcomb,  he 
must  be  considered  as  holding  in  common  with  the  seventh 
heir.     On  a  question  reserved,  the  court  set  aside  the  verdict. 
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saying: ''  The  question,  whether  it  was  in  fact  or  intended  to  ho 
a  waiver  or  abaodonment  of  those  rights"  (acquired  by  the 
supposed  disseisin),  "  was  one  proper  for  the  consideration  of 
the  jury,  and  which,  as  such,  should  haye  been  submitted  to 
their  decision,  it  being  a  question  of  intention."    A  title  by 
disseisin  is  not  a  subject  of  favor  in  a  court  of  law,  and  the 
cbaracter  of  the  transaction  above  mentioned,  as  to  the  convey- 
ance from  Sullivan  to  Eugley,  seems  not  to  have  been  con* 
sidered  by  the  court  and  jury,  but  their  attention  was  dis- 
tinctly drawn  in  another  direction  by  the  instruction  of  the 
judge  as  to  the  legality  and  effect  of  Jackson's  entry,  which  in- 
struction, though  unimportant  in  respect  to  the  real  merits  of 
the  cause,  as  we  have  before  stated,  we  are  satisfied  was  incor- 
rect.    Such  being  the  situation  in  which  the  parties  stand  before 
us,  we  think  that  the  question  of  intention  in  making  the  ar- 
rangement between  Sullivan  and  Eugley  should  be  submitted 
to  a  jury,  in  order  to  ascertain  whether  Eugley's  disseisin  was 
thereby  purged  and  completely  done  away  as  to  the  whole  of 
the  tract  conveyed  to  him  by  Benner,  according  to  the  decision 
in  Ibx  ei  al.  v.  Widgery,    Accordingly,  the  verdict  is  set  aside, 
and  a  new  trial  granted. 


Cowan  v.  Adams. 

po  Minn,  874.] 

An  Aoknt  Autborizkd  to  Sbll  his  Principal's  Pbofebtt,  with  inttnio- 
tioDB  that  raoh  property  was  to  remain  the  prindpal's  ontil  paid  for  or 
amply  Mcnred,  has  no  authority  to  tell  tnoh  property  and  deliver  it  to 
the  purchaser,  withont  its  being  paid  for,  notwithstanding  the  latter 
agrees  that  a  lien  sliall  be  retained  npon  it  until  paid  for. 

Statute  or  Fraum  Relating  to  Contracts  for  the  sale  of  goods,  etc,  cao 
not  be  made  available  as  a  defense,  except  by  him  who  is  sought  to  be 
charged  by  such  contract,  or  his  legal  representatives. 

Trespass  for  taking  and  carrying  away  a  quantity  of  pine  mill 
logs,  cut  in  the  winter  of  1828-9,  by  plaintiff,  on  a  township 
of  land  owned  by  John  P.  Boyd,  which  he  purchased  in  July, 
1828.  Immediately  after  the  purchase,  Boyd  requested  E.  1. 
Biidge  to  take  charge  of  the  land  and  to  give  plaintiff  the  prefer- 
ence in  purchasing  timber  tbereon,  if  he  would  pay  as  much  as 
other  purchasers.  Several  letters  written  by  Boyd  to  Bridge, 
which  are  noticed  in  the  opinion,  show  the  extent  of  the  author- 
ity gi^en  to  the  latter  in  the  sale  of  the  timber.  In  the  fall  of 
1828,  Bridge  informed  Boyd  that  plaintiff  was  cutting  timber  on 
bis  township,  and  thereupon  Boyd  directed  that  the  logs  be 
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seized,  but  Bridge  informed  him  that  he  thought  that  it  would 
not  be  for  his  interest  to  seize  the  logs,  but  that  he  had  better 
wait  until  spring,  have  the  logs  scaled,  and  take  pay  for  the 
standing  timber,  and  to  this  Boyd  assented.     In  April,  1829, 
plaintiff  and  Bridge  agreed  upon  one  Morris  to  scale  the  logs, 
who  did  so,  and  made  his  report  to  Bridge,  and  be  to  Boyd 
For  the  timber  thus  cut  and  scaled,  Bridge  settled  with  plaintiff 
at  one  dollar  per  thousand,  deducting  fifteen  per  cent,  from  the 
agg^gate  scale.     Boyd  was  to  have  a  lien  upon  the  limber  un- 
til paid  for.    Boyd  paid  Morris  for  one  half  his  services.    Plaint- 
iff  was  to  take  charge  of  the  logs  and  send  them  to  market  sub- 
ject to  Boyd's  lien.     Tbe  sum  to  be  paid  by  plaintiff  was  eight 
hundred  and  fifty  dollars  and  sixty-seven  cents,  which  was  pre* 
dicated  on  Morris'  survey.    In  1830  the  logs  were  sent  to  market 
by  plaintiff,  and  out  of  the  proceeds  he  paid  Bridge  six  hundred 
dollars  on  account  of  his  contract.     Of  this  amount  five  hun<^ 
dred  dollars  were  sent  to  Boyd,  and  the  balance  Bridge  credited 
him  on  account.    No  other  payment  was  made  prior  to  Boyd'a 
death,  in  November,  1880. 

Defendants  introduce  a  deed  from  Boyd  to  Tarbell,  one  of 
the  defendants,  dated  August  28,  1880,  conveying  the  town- 
ship on  which  the  logs  were  cut,  and  also  Tarbell's  deeds  of 
one  third  to  each  of  the  other  defendants.  They  also  intro- 
duce the  deposition  of  Samuel  Adams,  who  testified  that  he, 
as  the  agent  of  Boyd,  effected  the  sale  of  the  township  to 
TarbelL  That  Boyd  informed  him  that  he  intended  to  convey 
with  the  township  all  the  logs  and  timber  standing  or  cut,  and 
after  the  deed  was  given,  he,  Boyd,  had  offered  to  give  a  sepa- 
rate instrument  to  that  effect,  but  that  was  not  done.  It  waa 
prored  that  the  logs  in  controversy  at  and  after  the  giving  of 
the  deed  by  Boyd  to  Tarbell,  were  lying  vnthin  the  limits  of  tbe 
township  where  they  had  been  cut,  and  that  subsequently  tbej 
were  taken  by  defendants'  agent  and  sent  to  market  under  defeud- 
ants'  direction  after  they  had  taken  possession  of  the  township. 
Tbe  court  instructed  the  jury  that  the  authority  given  by  Boyd 
to  Bridge  was  sufficient  to  enable  him  to  transfer  the  interest  of 
Boyd  in  the  logs,  and  that  the  letters  from  Boyd  to  Bridge,  the 
contract  of  plaintiff,  and  tbe  testimony  of  Bridge,  were  sufficient 
evidence  that  the  authority  was  fairly  exercised  and  the  property 
in  the  logs  transferred  to  the  plaintiff,  subject  to  Boyd's  lien* 
The  court  also  instructed  the  jury  that  neither  the  deed  nor 
the  agreement  from  Boyd  to  Tarbell  could  operate  to  convey 
logs  to  the  defendants,  which  Boyd  had  either  by  himself  or 
agent  previously  sold  to  plaintiff.     Tbe  court  further  instructed 
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the  jury  that  although  the  logs  in  oontroTeny  were  on  the  land 
pmch&sed  bj  defendants^  they  were  not  defendants*  property, 
and  the  taking  of  them  bj  their  agent  was  a  violation  of 
plaintiff's  rights,  that  made  them  trespassers.  Yerdiot  for 
plaintiff.  If  the  iDstmctions  were  incorrect,  the  verdict  waa 
to  be  set  aside,  and  a  new  trial  granted. 

Allen  and  Sprague,  for  the  defendants.  1.  The  logs  in  ques- 
tion lying  upon  the  land  at  the  time  of  the  conveyance,  passed 
by  Boyd's  deed  to  Tarbell:  Farrar  v.  Stackpole^  6  Oreenl.  154 
[19  Am.  Dec.  201];  LasseU  v.  Beed,  6  Id.  222;  4  Dane  Abr.,  art 
9.  2.  Bridge  never  sold  to  plaintiff;  at  most  it  was  a  mere 
contract  to  sell.  3.  Bridge  had  no  authority  to  sell  without 
payment  or  security.  4.  Defendants  were  not  liable  in  this 
form  of  action.  The  land  was  theirs,  and  they  had  a  right  to 
remove  the  logs  therefrom. 

BouteUe  and  PoUer^  contra.  The  deposition  of  Adams  was  in- 
admissible: BarOeU  v.  DelpLat,  4  Mas&  702;  Clark  v.  Wait^  12 
Id.  439.  If  admissible,  and  it  prove  a  sale,  then  the  sale  would 
be  within  the  statute  of  frauds,  and  so  nothing  passed  ta  the 
defendants.  If  Bridge  had  no  authority  to  make  the  sale  in 
the  manner  he  did,  yet  if  Boyd  knew  it  and  made  no  objection, 
it  may  be  construed  as  a  confirmation  of  the  sale:  Frothingham 
V.  Haley,  8  Mass.  70.  Plaintiff  has  a  good  cause  of  action,  and 
trespass  is  the  proper  remedy:  6  Dane  Abr.  559;  9  Pick.  652; 
Cawing  v.  Snow,  11  Mass.  415;  3  Stark.  Et.  1490;  2  Saund. 
47,  note  c;  1  Chit  on  PL  48. 

By  Court,  Mellen,  0.  J.  The  plaintiff  claims  a  right  to 
maintain  this  action  against  the  defendants,  and  recover 
damages  for  the  alleged  trespass  by  them  committed,  in  virtue 
of  a  contract  made  with  Bridge  as  the  agent  of  Boyd,  in  April, 
1829.  It  appears  that  the  logs,  respecting  which  the  contract 
was  formed,  had  been  before  that  time  cut  by  the  plaintiff, 
without  permission,  on  Boyd's  land,  and  were  then  lying  there. 
It  is  important  to  ascertain  the  nature  and  extent  of  the  in- 
structions and  authority  given  by  Boyd  to  Bridge,  in  relation 
to  the  logs  in  question;  and  in  the  next  place,  the  nature  and 
consequences  of  the  contract  as  made,  if  made  in  conformity  to 
the  instructions  and  power  given  by  Boyd  to  his  agent  The 
evidence  as  to  the  nature  and  extent  of  Bridge's  authority  is 
principally  derived  from  Boyd's  letters  to  him;  for  Bridge,  in 
his  testimony,  speaks  of  no  other  or  verbal  instructions,  though 
be  describf^s  them  in  the  manner  in  which  he  seems  to  have 
*inderstood  them  in  making  t  he  contract  with  Cowan.    In  Boyd's 
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letter  of  August  22,  1828,  which  has  almost  exdosive  reference 
to  the  logs  in  question,  he  says,  as  to  the  disposition  of  them, 
'^oontracts  should  be  so  made  that  the  logs  are  to  be  my 
properly  until  paid  for/'  In  another  letter  of  December  23, 
1828,  he  says:  "  Refer  to  my  advice  of  August  22,  the  logs  al- 
ways to  remain  my  property  until  ample  security  or  payment  is 
made/'  Again,  in  Ids  letter  of  April  27, 1829,  about  the  time 
the  contract  was  made,  he  says:  "  I  have  your  favor  of  the 
twenty-fourth.  The  care  of  my  property  in  Tom  Hegan,  was 
committed  to  your  legal  knowledge,  with  my  several  advices: 
1 .  To  request  your  father's  advice  respecting  the  trespass  of 
Cowan.  Next,  that  payment  of  all  logs  cut  should  be  made  in 
June,  and  to  hold  the  logs  until  absolutely  paid  for/'  In  no 
one  of  his  letters  is  any  authority  given  to  make  any  disposition 
ol  the  logs,  by  which  the  property  of  them  should  pass  to 
Gowan,  until  they  should  be  fully  paid  for. 

It  is  contended  by  the  counsel  for  the  defendants,  that  the 
contract  made  by  Bridge  was  not  justified  by  his  instructions; 
and  that,  as  they  claim  under  Boyd,  they  are  interested  in  this 
queetion,  and,  of  course,  are  entitled  to  contest  the  validity  of 
the  contract^  as  made  by  Bridge  and  Cowan.  And  they  further 
contend  that  the  contract,  as  made,  amounts  to  a  transfer  of 
the  property  of  the  logs  to  Cowan,  and  that  a  lien  only  is  re- 
served to  Boyd,  upon  the  logs,  as  security  for  payment;  and 
that  such  a  lien,  unaccompanied  with  a  possession  of  the  logs, 
waa  of  no  use  to  Boyd,  or  of  any  legal  ejBTect,  whatever  the 
parties  might  then  have  supposed.  It  here  becomes  necessary 
lor  ua  carefuUy  to  examine  the  alleged  distinction,  and  the 
lights  which  Cowan  would  have  had,  in  respect  to  the  logs  in 
question,  had  the  contract  been  made  in  the  spirit  and  terms  of 
the  instruction;  and  also  what  are  his  rights,  according  to  the 
terms  of  the  contract  as  stated  by  Bridge,  in  his  testimony.  His 
own  wordsare:  ''It  was  agreed  that  Boyd  was  to  have  a  lien  upon 
the  timber,  until  paid  acoording  to  the  plaintiff's  contract." 
He  adds,  that  Cowan  ''  was  to  take  charge  of  the  logs  and  run 
them  to  market,  subject  to  Boyd's  lien."  If  there  is  a  material 
distinction  between  the  contract  as  made,  and  as  it  was  the 
duty  of  Bridge  to  make  it,  in  pursuance  of  his  instructions,  in 
regard  of  the  legal  rights  of  Cowan  under  the  contract,  then 
Boyd  was  not  bound  by  it,  and  Cowan  acquired  no  rights  under 
it,  unless  Boyd  afterwards  ratified  and  sanctioned  the  contract, 
m  made;  of  which  fact  there  is  no  evidence  before  us.  This  is 
a  principle  of  law  perfectly  familiar:  Paley  on  Agency,  150, 
161.    The  parties  to  a  contract  are  always  supposed  to  have 
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some  object  in,  or  some  expected  advantage  from,  the  insextioii 
of  the  Btipulations  and  provisions  it  contains.  In  giving  liia 
instruction  to  Bridge,  Boyd  most  have  considered  the  logs  as 
unsafe,  under  the  absolute  control  of  Cowan,  as  his  letters  dis- 
tinctly show,  and  as  liable  to  be  seized  by  Cowan's  creditors; 
the  object  of  both  parties  must  have  been  to  secure  his  interests 
against  that  peril,  in  a  manner  deemed  legal  and  sufficient. 

In  the  action  of  WcUerstoum  et  al.  v.  OetcheU^  6  Greenl.  435 
[17  Am.  Dec.  251],  the  nature  of  such  a  contract  as  was  in- 
tended by  Boyd  has  been  the  subject  of  examination  and 
decision  by  this  court.  The  facts  were  these:  'a  He  plaintiffs 
entered  into  a  contract  with  Bobinson,  by  which  tLey  granted 
Lim  permission  to  enter  upon  their  tract  of  land  and  cut  and 
carry  away  therefrom,  pine  timber,  which  was  to  be  floated 
down  to  certain  specified  places.  The  contract  contained  a 
clause,  "that  the  ownership  of  all  the  timber  so  cut,  how  or 
wherever  situated,  should  be  and  continue  in  the  hands  of 
Waterstown  etal,  until  all  sums  due  them,  etc.,  shall  be  paid  and 
discharged,  and  all  the  conditions  of  this  agreement  fulfilled." 
Bobinson  sold  the  timber  to  the  defendant,  who  knew  of  the 
reservation,  and  the  plaintiffs  recovered  against  him.  Sup- 
pose the  contract  had  been  made  as  Boyd  directed,  the  prop- 
erty to  remain  in  him  till  payment  (which  has  never  been 
made),  how  could  Cowan  be  viewed,  in  a  legal  sense,  anything 
more  than  the  agent  or  servant  of  Boyd  in  running  the  logs  to 
market?  In  such  case,  the  possession  of  Cowan  would  have 
been  the  possession  of  Boyd,  for  the  purposes  of  protecting  his 
own  rights,  reserved  to  him  by  the  contract.  On  what  princi- 
ple, then,  can  the  plaintiff  maintain  the  present  action  and 
recover  damages  equal  to  the  value  of  the  timber?  If  he  can 
so  recover,  of  what  use  is  the  cautionary  proviso  in  the  contract, 
as  to  Boyd's  ownership  of  the  logs  till  paid  for?  The  whole 
benefit  of  it  is  lost  at  once,  and  it  is  taken  from  him  in  direct 
violation  of  the  property  of  the  owner,  Boyd,  and  contrary  to 
the  express  agreement  of  the  parties,  made  for  the  sole  purpose 
of  protecting  it  from  violation.  The  design  was  to  leave  the 
property  in  Boyd,  to  prevent  Cowan  from  disposing  of  it  as  his 
own  property,  or  its  being  attached  or  seized  on  execution  by 
his  creditors,  and  in  either  case,  that  he  might  have  it  in  his 
power,  by  asserting  his  right,  to  reclaim  the  property  for  his 
own  use.  His  object  was  to  have  the  legal  control  of  it  and  of 
its  avails.    The  contract  authorized  to  be  made  was  a  legal  one. 

But  in  the  manner  the  contract  was  made  by  Bridge,  if  Boyd 
was  bound  by  it,  then  the  property  of  the  logH  was  transferred 
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to  Cowan,  subject,  it  is  said,  to  the  lien  of  Boyd  for  the 
amount  due.     But  on  this  principle  there  was  no  lien;  for  the 
logs  were  in  the  possession  of  Cowan.     *'  No  lien  can  be  ac- 
quired, unle&s  the  property  on  which  it  is  claimed  came  into 
tbe  possession  of  the  party  claiming  it:"  Kinloch  v.  Craig,  8  T. 
B.  119;  Whitaker  on  Lien,  65;  Portland  Bank  t.  Stubbs  etal.,e 
Mass.  462  [4  Am.  Dec.  151].    Nor  continue  any  longer  than  his 
possession  of  such  property  continues:  Jones  v.  Pearle,  1  Stra. 
556;  Doug.  97;  1  East,  4;  7  Id.  5.     The  consequence  of  which 
must  be,  that  the  absolute  property  vested  in  Cowan,  contrary 
not  only  to  the  repeated  directions  of  Boyd,  but  the  idea  and 
intention  of  Bridge.     However,  upon  a  full  view  of  the  facts  of 
the  cause,  touching  this  branch  of  it,  and  the  principles  of  law 
applied  to  them,  we  are  satisfied  that  the  contract  made  by 
Bridge  and  Cowan  was  not  authorized  by  Boyd's  instructions, 
and  think  the  presiding  judge's  opinion  erroneous  on  this 
point;  and  that  the  contract,  therefore,  must  be  deemed  a 
nullity,  unless  it  has  been  since  ratified  by  Boyd,  as  we  have 
before  observed,  of  which  we  have  no  evidence. 

The  only  remaining  question  is,  whether  the  plaintiff  oan 
maintain  the  action  against  the  defendants  on  his  alleged  pos- 
session of  the  logs,  without  other  title.  If  they  are  to  be  con- 
sidered as  strangers,  and  without  any  privity  with  Boyd,  we 
think  the  authorities  cited,  and  many  others,  clearly  show  that 
the  plaintiff  is  entitled  to  recover;  but  is  there  not  a  privity 
existing  between  Boyd,  or  his  heirs,  and  the  defendants?  On 
the  twenty-third  of  August,  1830,  Boyd  made  a  deed  of  the 
township  to  Tarbell,  one  of  the  defendants;  and  he  conveyed 
one  third  part  of  it  to  each  of  the  others;  and  Samuel  Adams 
testifies  that  in  a  conversation  with  Boyd,  which  was  before 
the  deed  was  given,  he  told  him,  after  some  conversation  re- 
specting the  logs  and  timber,  that  he  meant  to  convey  all 
the  logs  and  timber  standing  or  cut,  and  offered  to  give  a 
separate  instrument  for  it.  He  had  a  right  to  do  this,  inas- 
much as  the  contract  made  with  Cowan  was  not  binding 
upon  Boyd.  On  this  principle,  as  the  defendants  claim  the 
logs  under  Boyd,  they  are  not  strangers,  and  of  course  may  de- 
fend themselves,  if  the  sale  of  the  property  by  Boyd  to  them 
was  complete  and  effectnal.  No  writing  wns  necessary  to  make 
the  sale  valid.  At  the  time  the  property  was  lying  on  his  land, 
and  in  his  possession,  he  then  had  a  legal  right  to  dispose  of  it. 
But  it  has  been  contended  that  the  sale  of  the  timber  was  void 
by  the  statute  of  frauds,  sec.  3,  the  property  being  sold  for  a 
price  i*xcee<ling  thirty  dollnrs.     To  nay  tbe  h»«st  of  it,  it  seenm  to 
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be  a  singular  objection  for  Cowan  to  make.    He  was  no  party 
to  the  contract,  nor  representatiye  of  a   party.     The   third 
section  of  chapter  fifty-three  of  the  revised  statutes  declares 
that  no  contract  for  the  sale  of  goods,   etc.,   for  the  price 
of  thirty  dollara,  or  more,  shall  be  allowed  to  be  good,  except 
the  purchaser  shall  accept  part  of  the  goods  and  actually  re* 
ceive  them,  or  give  something  in  earnest,  or  in  part  payment, 
or  some  note  in  writing,  of  the  baigain  made  and  signed  by 
the  party  to  be  charged  by  such  contract.    Here,  it  is  evident 
that  a  party  attempted  to  be  charged  by  the  contract  is  the 
person  objecting  to  the  charge  made;  and  in  all  the  cases  where 
the  question  has  arisen,  a  party  to  the  contract  or  his  legal 
representatiTe  made  the  objection  when  called  on  to  perform 
his  contract.     Surely  no  person  can  plead  infancy  or  the  stat- 
ute of  limitations  but  a  party  to  the  contract  thus  attempted  to 
be  avoided,  or  his   legal  representative.    Neither  Boyd    nor 
his  representatives  are  dissatisfied  with  the  sale  he  has  made. 
But,  independent  of  the  above  observations,  by  attending  to  the 
facts  in  the  case,  we  perceive  that  the  objection  is  not  sup- 
ported by  facts.    When  the  conveyance  of  the  township  was 
made  by  General  Boyd  in  August,  1880,  the  timber  on  the 
land,  as  well  as  the  land,  passed  into  the  possession  of  Tarbell, 
who  made  the  purchase  for  all  the  defendants.    In  this  manner 
the  sale  was  perfected  and  complete:  2  Stark.  609;  Searl  v. 
Eeeves,  2  Esp.  Cas.  698.    The  next  spring,  the  defendants,  by 
their  agent,  took  the  property  and  removed  it,  and  appropri- 
ated it  to  their  use. 

On  the  whole,  we  are  of  opinion  that  the  action  is  not  main- 
tainable upon  the  evidence  before  us,  and  accordingly  the  vei^ 
diet  is  set  aside,  and  a  new  trial  granted. 


Bbown  v.  Meady. 

[10  ujsKn,  an.] 

BnBBVATXOH  ni  ▲  Dked  by  which  the  grantor  reieryas  to  himMlf  "tb* 
right  of  pftBBing  and  repassing  with  teams  in  the  most  oonvenient  plaoe 
aorois  the  land  conveyed, "  does  not  restriot  the  right  ol  way  to  a  trans- 
verse one;  it  may  be  both  transversely  and  lengthwise^  as  may  be  most 
convenient  to  the  grantor. 

WoBOS  "AcKoas  thb  Land  Conveyed, **  in  a  reservation  in  a  deed,  may 
mean  over  the  land;  they  do  not  necessarily  ezolnde  the  idea  of  pMsing 
over  a  parallelogram  in  a  longitudinal  direction. 

Trespass,  g.  c.f.    Plea,  general  issue,  and  claim  of  a  right 
of  way.    The  lot  upon  which  the  trespass  was  alleged  to  have 
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been  committed  ^ras  formerly  owned  by  defendant,  who  oon< 
vejed  it  to  J.  Brown,  under  whom  plaintiff  claimed.  The  deed 
from  defendant  to  Brown,  dated  March  23, 1831,  contained  the 
following reaerration:  "And  the  said  Alexander,"  the  defend- 
ant, "  hereby  reserres  to  himself  the  right  of  passing  and  re- 
passing with  teams  in  the  most  convenient  place  across  the 
laod  here  conveyed."  The  land  of  plaintiff  and  of  defendant, 
Qm  buildings  of  the  latter,  and  other  objects  hereinafter  referred 
to,  are  delineated  on  the  following  plan; 
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At  the  rear  of  the  lots  there  was  a  high,  steep  hill,  marked 
*'  Obstruction,"  which  was  impassable  bj  teams,  and  separated 
defendant's  mowing  field  from  the  field  on  which  his  buildings 
were  situated.  It  appeared  that  the  most  oouTenient  way 
which  defendant  could  get  to  his  mowing  field,  was  by  the 
route  designated  by  the  dotted  lines.  The  passing  along  the 
dotted  line  was  the  trespass  complained  of.  It  was  proved 
that  the  defendant  had  requested  Brown  to  mark  him  out  a 
way,  but  Brown  told  him  he  must  go  by  the  "Blanohard  road." 
It  also  appeared  that  about  ten  years  prior  to  the  commence- 
ment of  this  action,  Blanchard  had  given  defendant  permission 
to  ])ass  over  said  road.  Blanchard  was  called  by  plaintiff,  and 
testified  that  he  told  defendant  that  he  might  pass  over  his 
road,  but  that  he  refused  to  give  defendant  a  writing  to  that 
effect.  That  the  land  over  which  the  Blanchard  road  passed  was 
his,  and  that  no  one  had  a  right  to  pass  there  without  his  per- 
mission; that  he  would  not  give  defendant  any  permanent  right 
to  pass  over  that  road,  but  that  he  might  do  so  for  the  present. 
Weston,  J.,  ruled  that  the  defendant  was  not  authorized  to 
pass  over  the  land  conveyed,  and  that  the  reservation  and  facts 
*  proved  did  not  justify  the  entering  and  breaking  complained 
of.  Defendant  thereupon  consented  to  a  default,  with  the  under- 
standing that  if  such  ruling  was  erroneous,  and  that  the  re- 
servatiou  and  facts  constituted  a  good  defense,  the  default  was 
to  be  set  asiJe,  and  x^laintiff  was  to  be  nonsuited. 

Spragwe^  for  the  defendant. 

OHs,  for  the  plaintiff,  cited  Senhouse  v.  CkrisHan,  1  T.  B.  660; 
Russell  V.  Jackson,  2  Pick.  574;  Gomstock  v.  Van  Deuaen,  6  Id. 
163;  Wincook  v.  Bergen,  12  Johns.  222;  Jones  v.  Percival,  5 
Pick.  485. 

By  Court,  Mellen,  0.  J.  Meady,  being  the  owner  of  a  piece 
of  land  nearly  in  the  form  of  a  parallelogram,  extending  in  a 
south-east  direction  from  a  county  road  at  the  north-west  end 
of  the  tract,  and  bounded  on  the  south-west  side  by  land  of  one 
Blanchard,  sold  the  south-west  half  of  the  tract  to  the  plaintiff. 
Brown,  and  the  deed  contains  this  clause:  "And  the  said  Alez- 
uiider  (the  defendant)  hereby  reserves  to  himself  the  right  of 
passing  and  repassing  with  teams,  in  the  most  convenient  place, 
across  the  land  conveyed."  The  object  which  the  parties  had 
in  view  in  reserving  this  right  of  way  is  apparent  upon  the  re- 
port of  the  case,  namely,  because  Meady  had  no  convenient  way 
in  wliich  he  could  pass,  on  his  own  hind,  from  his  buildings 
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near  the  north-west  end  of  the  lot  to  his  mowing  field  at  the 
south-east  end  of  it.  The  case  farther  finds  that  the  same  hill 
or  precipice  forming  the  before-mentioned  obstruction  extends 
BO  far  upon  the  land  conyeyed  to  Brown  that  the  most  conven- 
ient way  in  which  the  defendant  could  reach  bis  mowing  field, 
without  going  on  Blanohard's  land,  was  by  the  roate  which  he 
took.  The  priyate  way  which  had  been  used  by  the  consent  of 
the  plaintiff,  defendant^  and  Blanchard  for  seyeral  years  before 
the  deed  was  given,  ran  from  the  public  road,  before  named, 
oyer  a  part  of  the  north-west  end  of  Brown's  lot  in  an  easterly 
direction  to  and  on  the  land  of  Blanchard,  and  so  that  in  order 
to  reach  his  mowing  field  he  must  again  cross  oyer  Brown's  lot 
after  leaving  the  private  way.  And  the  defendant  could  pass 
only  by  sufferance  on  Blanchard's  land.  These  are  the  princi- 
pal geographical  facts  in  the  case,  and  they  are  presented  with- 
out objection  from  either  of  the  parties,  and,  as  mentioned  in 
the  case  of  Comatock  y.  Van  Deusen^  they  were  properly  pre- 
sented and  received  as  facts  surrounding  the  question,  and  nec- 
essary to  its  correct  decision. 

What,  then,  is  the  true  construction  of  the  language  em- 
ployed in  the  reservation?  In  the  first  place,  the  object  was  to 
secure  to  Meady  "a  right,"  not  an  indulgence.  It  was  a  right 
to  pass  oyer  the  land  of  Brown,  for  the  reservation  goes  to  di- 
minish the  yalue  of  his  land,  and  in  its  operation  must  haye  been 
intended  to  give  the  same  rights  to  Meady,  as  though  Brown 
had  by  his  deed  granted  the  easement  to  Meady.  If  we  con- 
sider the  contracting  parties  as  acting  with  understanding,  and 
Meady  with  common  prudence,  we  must  presume  that  the  de- 
bigu  was  to  reserve  to  himself  a  right  to  pass  to  his  mowing 
ground  without  being  a  trespasser  on  any  one,  or  resisted  by 
any  one,  and  a  right  which  would  answer  his  purpose.  The 
presiding  judge,  we  think,  gaye  too  restricted  a  construction  to 
the  word  "across."  We  can  not  think  that,  in  then  existing 
circumstances,  the  design  in  using  that  word  was  merely  to  re- 
serve a  right  to  cross  Meady's  land,  and  trust  to  an  indulgent 
owner  of  the  adjoining  land  for  permission  to  go  a  step  further. 
The  word  "across"  may  mean  "over;"  it  does  not  necessarily 
exclude  the  idea  of  passing  oyer  a  parallelogram  in  a  longitudi- 
nal direction.  To  pass  across  a  bridge  is  a  common  expression, 
but  does  not  mean  to  pass  from  one  side  of  it  to  the  other.  In 
the  cited  case  of  Comalock  y.  Van  Deusen,^  the  reservation  was 
"to  cross  lot  No.  16,  above  mentioned."    Wilde,  J.,  says»  in 

1.  6  Pick.  1«S. 
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deliTering  the  opiiiion  of  the  oomt:  "The  words  of  the  giant  are 
to  be  nndentood  aooording  io  their  common  meaning,  unlesa  it 
appears  that  the  parties  intended  to  nse  them  in  a  different 
sense.  The  way  cLumed  by  the  defendant  is  not  across  the 
pLiintifl's  lot,  according  to  the  nsnal  acceptation  of  the  word, 
and  it  can  not  be  presumed,  from  the  facts  and  eircumstancea 
reported,  that  it  was  otherwise  understood  hj  the  parties." 

In  Senhouse  v.  Chriatian,  it  was  decided  that  a  right  to  make 
transverse  roads  across  the  slip  of  land  in  question,  was  not 
conyejed  bj  a  grant  of  a  way  from  A.  to  B.,  in,  through,  and 
along  a  particular  way.  Buller  says:  "Here  the  limits  of  the  grant 
are  mentioned."  This  is  very  different  from  the  case  before  us. 
The  counsel  for  the  plaintiff  has  also  contended  that  the  defend- 
ant had  once  made  his  election,  by  trayeling  in  the  priTate  way 
aboYC  mentioned.  This  aigument  is  not  sustained  by  the  facte 
of  the  case.  The  passage  across  the  end  of  the  lot,  to  the  pri- 
vate way  on  Blanchard's  land,  was  the  result  of  a  temporaiy 
arrangement  made  by  the  parties  in  this  action  and  Blanchard, 
for  mutual  accommodation.  It  depended  for  ito  continuance  on 
the  uncertain  indulgence  of  Blanchard.  All  this  has  no  resem- 
blance to  the  designation,  claimed  of  right,  under  the  reserfation 
in  the  deed.  Ha  was  obliged  to  resort  to  this  course,  as  the 
plaintiff  would  not,  though  requested,  mark  out  a  way,  many 
months  before.  The  way  designated  is  in  the  most  couTenient 
and  proper  place;  of  course,  the  act  of  which  the  plaintiff  com- 
plains as  a  trespass  on  his  land,  was  only  the  due  exeroise  of  a 
legal  right. 

We  are  all  of  the  opinion  that  the  action  can  not  be  main- 
tained. According  to  the  agreement  of  the  parties,  a  nonsuit 
must  be  entered. 


Baldwin  t;.  Fabnbwobth  et  al. 

[10  VAtxm,  414.] 

A  GoHTaACT  Pbovidiko  voa  thb  Dklivbbt  of  a  spinniDg  ™^^"^  at  a  tinM 
and  place  oertaio,  is  aafficiently  complied  with,  if  sach  machiiM  la  daliT- 
ere<1  and  received  without  objection,  at  a  sabeequflnt  time. 

Dbmamd  or  Patmknt  or  a  Note,  payaUe at  the dweUingJiooae of  the  maken^ 
it  aofficient,  if  denuyid  ia  made  of  both  anch  makeia  at  the  bam-yafd  ol 
one  of  them,  and  no  objection  ia  made  by  either  aa  to  the  place  wiiate 
payment  ia  thna  demanded. 

AssDMPsrr  on  the  following  agreement  in  writing:  *'  Dennya- 
Tille,  September  11,  1830.  For  value  received  of  William 
Baldwin,  we,  the  subscribers,  jointly  and  seTeraUy  promise  to 
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pay  him  or  order  forty-four  dollars,  in  one  year  from  date,  and 
interest,  payment  to  be  demanded  at  their  dwelling-bouses  in 
Dennysrille.    Tbe  conditionB  of  tbis  note  are  tbese,  that  if  the 
said  Baldwin  sbally  within  four  weeks  from  date,  deliver,  or 
cause  to  be  delivered,  at  tbe  store  of  Samuel  E.  Crocker,  in 
Portland,  one  complete  and  warranted  fancy  spinner,  agreeable 
to  tbe  late  patent  granted  to  John  B.  and  Joseph  B.  Wheeler, 
of  tbe  state  of  New  York,  then  tbis  note  to  be  good;  otherwise, 
Toid  and  of  no  effect.  Jonas  Famsworth,  Theodore  Wilder,  jun/' 
Plea,   tbe  general  issue.     Plaintiff  proved  by  one  William 
Woodwortb,  that  at  the  request  of  plaintiff,  some  time  in  the 
fall  of  1831,  he  went  with  said  note  to  defendants  for  the  pur- 
pose of  demanding  payment;  that  be  found  them  in  Fams- 
wortb's  bam-yard,  and  there  requested  payment  of  tbe  note; 
that  they  declined  to  pay  it,  but  made  n9  objection  to  the  place 
or  manner  of  the  demand.    Plaintiff  also  proved  by  one  Foss, 
that  in  the  fall  of  1830,  Famsworth  told  him  that  he  bad  a 
spinning  machine  in  bis  possession,  which  Baldwin  bad  sent  to 
him,  and  that  it  worked  well.    Whitman,  0.  J.,  who  tried  the 
cause  in  the  court  below,  instructed  tbe  jury  that  the  demand 
proved  was  a  sufficient  compliance  with  the  terms  of  the  con- 
tract in  that  particular;  and  that  if  they  were  satisfied  that  a 
machine  answering  the  description  of  that  engaged  to  be  deliv- 
ered to  the  defendants  bad  been  received  by  them  of  the  plaint- 
iff, before  the  making  of  said  demand,  without  objection  on 
their  part  on  account  of  its  not  having  been  delivered  within 
the  time  stipulated  in  said  contract,  they  might  be  considered 
as  having  waived  their  right  to  make  such  objection.     Verdict 
for  plaintiff.     The  cause  came  up  on  exceptions  to  said  in- 
structions filed  by  the  counsel  for  defendants. 

D.  WiUiams,  for  the  defendants. 

OHs,  contra. 

By  Court,  Weston,  J.  Tbe  jury  have  found  that  the  defend- 
ants bad  received,  before  payment  of  the  note  was  demanded,  a 
spinner,  answering  the  description  therein  set  forth.  It  was 
not  delivered  at  the  place  or  within  the  time  stipulated;  but 
being  accepted  subsequently,  the  juiy  were  properly  instructed, 
that  tbe  defendants  thereby  waived  their  right  to  have  exacted 
strict  performance. 

There  is  in  the  note  something  peculiar  with  regard  to  the 
place  of  payment,  inasmuch  as  more  than  one  place  was  ap- 
pointed.    It  may  be  understood  that  the  defendants  reserved 
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to  themQelves  the  right  to  pay,  either  at  the  one  place  or  the 
other.  But  if  the  note  was  made  payable  at  either  place,  it 
would  be  incumbent  on  the  defendants  to  show  that  they  had 
the  money  ready  at  one  of  them:  Buggies  y.  PaUen,  8  Mass.  480; 
Foden  v.  Sharp,  4  Johns.  183;  WolcoU  v.  Van  Sanlvoord,  17  Id. 
248.  This  they  have  not  done.  But  something  further  seema 
to  have  been  contemplated,  than  the  right  to  pay  at  the  places 
appointed.  The  plaintiff  was  to  demand  payment  there.  Pay- 
ment was  demanded  of  Famsworth,  personally,  in  his  own  barn- 
yard, which,  as  to  him,  most  be  considered  a  sufficient  demand, 
as  he  made  do  objection,  and  intimated  no  readiness  to  pay  in 
the  house.  Whether  anything  more  was  necessary,  in  a  joint 
and  several  promise,  to  put  the  defendants  upon  proof  that  the 
money  was  ready  at  the  other  dwelling-house,  nuty  be  question- 
able; but  it  appearing  that  a  demand  was  made  upon  the  other 
defendant  also,  at  the  same  time  and  place,  that  he  made  no 
objection  to  the  place  or  manner  of  the  demand,  and  that  he 
gave  to  the  plaintiff  no  notice  that  he  was  prepared  to  pay  at 
his  own  dwelling-house;  we  concur  in  opinion  with  the  judge 
below,  that  the  plaintiff  proved  a  sufficient  demand. 

The  exceptions  are  overruled,  and  there  must  be  judgment 
on  the  verdict. 


TS^om  Patablb  at  a  Particular  Placb.— In  the  note  to  WokoU  t.  Vam 
SarUffoord,  8  Am.  Deo.  396,  the  neoessity  of  averring  a  demand  at  the  time 
and  plaoe  mentioned  in  a  note  payable  at  a  partioalar  pUoe^  ia  oooudered. 


Russell  v.  Kiohards. 

[10  MAzn,4a9.] 

Fixtures — Mill  Erbctxd  by  Two  Persons  upon  the  land  and  mill  privi- 
lege of  a  third,  with  hia  permission,  for  the  purpose  of  trade  and  mana* 
facture,  does  not  heoome  a  part  of  the  freehold,  hut  remains  the  personal 
property  of  the  persons  who  huilt  itb 

Where  A.  and  K  Erected  a  Mill  upon  the  land  and  mill  privilege  of  C, 
with  his  permission,  and  subsequently  the  mill  was  sold  as  the  personal 
property  of  the  former,  the  latter  being  present  at  the  sale,  and  declaring 
that  he  had  no  claim  or  title  thereto,  he  can  not  thereafter,  by  a  deed  of 
the  mill  and  land,  conyey  the  former,  although  his  grantees  have  no  no- 
tice of  its  sale  as  the  personal  property  of  A.  and  K 

Tboveb  for  a  saw-mill,  mill-chain,  and  dogs.  At  the  trials  it 
appeared  that  the  iLill  was  built  by  Seth  Emerson  upon  the 
land  and  mill  privilege  of  William  Yance,  for  Shubael  B.  Vance 
and  Asa  Church,  permission  having  been  obtained  by  the  latter 
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from  William  Vance,  to  erect  the  mill  upon  bis  land  and  privi- 
lege. At  the  time  Emerson  contracted  to  build  the  mill,  he 
took  the  guaranty  of  William  Vance  for  the  payment  of  the  con- 
tract price.  Shubael  Vance  and  Church  haying  failed  to  pay 
Emerson,  he,  at  the  request  of  W.  Emerson,  commenced  suit 
against  them,  and  attached  the  mill  as  their  personal  property, 
and  upon  obtaining  judgment,  sold  the  mill  under  execution  to 
the  plaintiff,  on  September  8, 1827 .  William  Vance  was  present 
at  the  sale,  and  declared  that  he  had  no  interest  whatever  in  the 
mill.  A  short  time  after  the  sale,  the  latter  went  into  posses- 
sion of  the  mill,  and  on  April  1, 1830,  he  being  in  possession  by 
his  lessee,  sold  the  mi!l  and  privilege  by  deed  of  warranty  to 
the  defendants.  The  court  instructed  the  juxy  that  although  as 
against  William  Vance,  the  mill  might  be  seized  and  sold  as 
personalty,  and  also  against  the  defendants,  if  they  purchased 
with  knowledge  or  notice  of  plaintiff's  claim;  yet  if  the 
jury  were  not  satisfied  from  the  evidence  that  defendants 
had  such  notice,  they  had  a  right  to  hold  the  mill  as  real  es- 
tate. Verdict  for  defendants,  which  was  to  be  set  aside  if  the 
jury  were  improperly  instructed,  and  a  new  trial  granted. 

SpragiLe^  for  the  plaintiff. 

Allen  and  Bouielle^  for  the  defendants. 

By  Court,  Mellen,  C.  J.  The  saw-mill  in  question  was  built 
on  a  tract  of  land,  at  the  time  belonging  to  William  Vance,  at 
the  expense  and  as  the  property  of  his  son,  Shubael  B.  Vance, 
and  Asa  Church,  and  by  the  permission  of  Vance,  the  father. 
The  ease  finds  an  open  and  express  disavowal  by  the  father,  of 
any  interest  in  or  claim  upon  the  mill.  On  these  facts,  accord- 
ing to  the  case  of  Wells  v.  Banister  and  Trustee,  4  Mass.  514; 
Osgood  T.  Howard,  6  Greenl.  452  [20  Am.  Dec.  822];  and  Van 
Am  V.  Packard^  Peters,'  the  mill  was  never  the  property  of 
William  Vance,  and  never  become  a  part  of  the  freehold;  but 
was  personal  property  belonging  to  Shubael  B.  Vance  and 
Church,  and  as  such,  in  September,  1827,  was  legally  seised 
and  sold  on  Emerson's  execution  against  them  to  Bussell,  the 
plaintiff,  for  about  three  hundred  dollars.  It  does  not  appear 
that  Bussell  ever  had  any  actual  possession  of  the  mill;  but 
soon  after  the  sale  it  went  into  the  possession  and  occupancy  of 
William  Vance,  and  tJien  into  the  possession  of  his  lessee.  On 
the  thirtieth  of  March,  1830,  William  Vance  conveyed  several 
tracts  of  land,  and  among  them  the  tract  on  which  the  mill  in 

'   1.  ran  iVcMT.Paeard,  9  P«t.  187. 
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question  was  erected  ^  and  the  mill  and  mill  privilege  thereon,  to 
the  defendants  in  this  action,  for  a  yaloable  consideration;  and 
the  jury  have  found  that  they  had  not  any  knowledge  cfr  notice  of 
the  plaintiff's  title  and  interest,  at  the  time  of  their  purchase. 
The  question  is,  whether,  on  these  facts,  the  plaintiff  is  to  be 
deemed,  in  law,  the  owner  of  the  mill,  and  entitled  to  recoTer 
damages;  or  whether  it  was  legally  conveyed  to  the  defendants, 
and  became  their  property,  according  to  the  instructions  of  the 
presiding  judge.  The  case  before  us  ia  not  tinctured  with  any 
fraud  or  intimation  of  it.  Who,  then,  has  the  better  right f 
What  authority  had  William  Yance  to  sell  the  mill  to  the  de- 
fendants, when  he  did  not  own  it,  or  pretend  to  own  it  f  And 
what  act  has  the  plaintiff  done  or  omitted  to  do,  by  means  of 
which  he  has  lost  his  property,  and  the  defendants  acquired  itf 
It  is  certainly  a  correct  principle  of  law,  that  one  man  can  not 
transfer  the  title  of  another  to  real  or  personal  property,  with- 
out his  consent,  express  or  implied,  unless  in  certain  cases,  un- 
der statutory  provisions;  as  in  case  of  sales  by  guardians, 
executors,  or  administrators;  or  where  it  is  transferred  by  the 
levy  of  an  execution,  or  a  sale  of  chattels  by  an  officer  on  ex- 
ecution, or  cases  similar  in  principle.  We  can  not  perceive 
how  the  want  of  actual  possession  of  the  mill  can  be  consid- 
ered as  having  affected  his  title  during  the  interval  between  the 
sale  of  it  to  the  plaintiff,  in  1827,  and  the  conveyance  to  the 
defendants  in  1830.  If  A.  is  the  unquestioned  owner  of  a  car- 
riage and  horses,  and  places  them  under  the  care  of  B.,  his 
friend,  while  A.  is  on  a  voyage  to  Europe,  B.  can  not  deprive 
A.  of  his  ownership,  and  convey  a  title  to  0.,  and  enable  him  to 
hold  them  against  A.  If  he  could,  a  man  could  never  be 
secure  as  to  his  title  to  personal  property,  unless  he  or  some 
one  in  his  behalf  were  to  stand  sentinel  over  it. 

The  case  before  us  differs  essentially  from  what  it  would 
have  been  if  William  Yance  had  owned  the  mill,  and  being  in- 
solvent, had  conveyed  it  to  Bussell,  but  still  had  remained  in 
open  possession,  and  sold  it  to  the  defendants,  bona  fide  pur- 
chasers, and  for  a  valuable  consideration.  Bussell's  want  of 
possession  would  be  strong  evidence  of  the  fraud.  It  differs 
also  from  a  sale  made  honestly  by  A.  to  B.  of  a  bale  of  goods 
in  payment  of  a  debt,  but  before  B.  obtains  a  delivery  and 
possession  of  the  bale,  C.  attaches  it  for  a  debt  due  from  A.  to 
him;  for  in  this  case  C.  obtains  possession  first,  and  thus  has 
the  better  title  to  the  goods,  as  veas  decided  in  Lanfear  v.  SutH" 
ner,  17  Mass.  110  [9  Am.  Dec.  119].    There  both  parties  claimed 
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under  the  same  pernon;  bat  Bassell  olaims  nnder  the  former 
ondispnted  owner,  and  the  defendants -under  a  man  who  never 
had  any  property  in  the  mill.  The  question  as  to  priority  of 
possession,  therefore,  is  not  presented  in  the  case  befoi:e  ns  as 
having  any  legal  inflaence;  but  the  decision  of  the  cause  de- 
pends on  priority  of  right;  and  William  Yance  had  no  more 
right  to  sell  the  mill  than  if  Bussell  had  been  in  exclusive  pos- 
session of  it.  But  it  is  urged  that  the  defendants  had  a  right  to 
presume  the  mill  to  be  a  part  of  the  freehold;  and  that  such 
is  always  the  presumption.  In  the  present  case,  however,  the 
fact  was  otherwise.  But,  surely,  the  possession  of  real  estate 
is  not  considered  stronger  evidence  of  title  than  the  possession 
of  personal  property.  In  the  latter  case,  a  sale  of  a  chattel  in 
the  possession  of  the  vendor  amounts  to  a  warranty  of  title; 
not  so  in  case  of  real  estate.  That  is,  in  case,  of  chattels,  the 
possession  of  them  at  the  time  of  sale  is  so  far  evidence  of 
title  as  to  make  the  sale  a  warranty  to  the  purchaser,  but  not 
sufficient  to  convey  property  which  he  did  not  own. 

But  independently  of  the  reasoning  by  which  we  have  arrived 
at  the  above  conclusion,  and  of  the  principles  on  which  we 
have  relied,  we  would  observe  that  according  to  the  principles 
of  the  common  law  in  England,  which  have  long  been  recognized 
and  adopted,  and  even  extended  in  this  country,  the  mill  in 
question  must  be  considered  personal  estate,  and  that  it  never 
was  a  part  of  the  freehold  and  subject  to  the  control  of  the 
owner  of  the  land.  It  was  a  building  erected  for  the  purposes 
of  trade  and  the  manufacture  of  boards  and  other  lumber;  the 
manufacture  and  sale  of  which  articles  constitute  the  principal 
business  of  that  section  of  the  country.  In  this  view  of  the 
subject,  the  decision  is  placed  on  grounds  which  can  not  now 
be  shaken  without  disturbing  rights  and  unsettling  principles. 

In  the  instance  before  us,  the  remedy  of  the  defendants  is 
on  the  warranty  of  William  Yance.  The  principles  stated  in 
Judge  Trowbridge's  Beading,  and  those  also  in  Dane's  Abridg- 
ment, which  have  been  cited,  have  more  immediate  reference 
to  real  estate,  and  can  have  no  peculiar  application  to  the  pres- 
ent case.  Our  opinion  is,  that  the  instructions  of  the  judge 
on  the  point  reserved  were  not  correct. 

Yerdict  set  aside  and  a  new  trial  granted. 


Upon  the  ieoond  trial  of  the  principal  eaae,  the  defendants  requested  the 

eoort  to  inatmot  the  jury,  "  that  the  plaintifT  had  a  reasonable  time  within 

which  to  remove  the  miU,  and  that  three  years  could  not  be  considered  within 

a  reasonable  time  for  this  purpose;  and  that  the  plaintiff  might  be  considered 
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w  hftTing  waived  hit  ijght  to  the  milL'*  The  ooart^  instead  ot  ao  inatmotiiif 
the  jury,  instraoted  them,  "  that  the  mill  having  been  originally  placed  vpon 
the  privilege  of  William  Vance,  by  his  oonaent,  and  that  consent  not  appear- 
ing to  haye  been  revoked,  and  it  not  appearing  that  the  plaintiff  had  been 
notified,,  either  by  Vanoe  or  by  the  defendants,  his  grantees,  that  the  mill 
could  not  be  suffered  to  remain  there  longer;  or  that  the  plaintiff  had  ever 
been  directed  or  requested  to  remove  the  same,  the  lapse  of  three  years 
neither  operated  to  change  the  property,  nor  was  it  evidence  that  the  plaint- 
iff had  abandoned  the  mill."  Verdict  was  entered  in  favor  of  the  plaintiff 
for  five  hundred  dollars  damages,  and,  on  appeal,  judgment  was  entered  ao- 
oordingly:  RuMeU  v.  Biehards,  11  Me.  (2  Fairf.)  371.  The  principal  case  is 
dted  with  approval  in  HoUbrooh  v.  Holbraokf  11  Me.  364;  Hilbome  v.^rown, 
12  Id.  162;  JetoeU  v.  Patridge^  Id.  243;  and  Tapley  v.  SmUh,  18  Id.  12.  In 
FyUid  V.  Me,  CenL  R.  R.  Co,,  ^2  Me.  80,  the  principal  case  was  thus  re- 
ferred to:  "The  case  of  Rvsaell  v.  Richards,  10 Me.  429,  and  subsequent 
cases,  establish  the  doctrine  here  that  hcnafide  purchasers  who,  even  without 
notice,  acquire  the  title  to  land,  are  not  entitled  to  claim  such  structures  as  a 
house,  store,  or  mill,  standing  on  the  land  at  the  time  of  the  purchase^  if  such 
buildings  wore  at  such  time  the  property  of  a  third  person,  although  from 
their  situation  upon  the  land  they  had  the  appearanue  of  being  a  part  of  the 
realty.  The  case  of  RuneU  v.  RkliarcU  does  not  accord  with  the  adjudged 
cases  in  Massachusetts  and  New  Hampshire  in  this  respect,  and  the  general 
course  of  decision  is  rather  oppoeed  to  it."  See  Elwea  v.  Ifatse,  2  Smith*! 
Lead.  Cas.  (7th  Am.  ed.)  177,  and  cases  dted  in  note  to  that 
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[UMADn,S8.] 

Demasu,  wbek  Bbquxbsd.— a  party  rightfully  in  posMsrion  of  piuperij 
belonging  to  another,  does  not  unlawfully  detain  it,  until  after  a  demand 
by  the  true  owner,  and  a  refusal  to  deliver  the  possession. 

Whsbb  Tm  Takiko  or  thb  Pbopsbty  is  tortious^  no  demand  is  neoesssxy. 

WaosvsB  TAKX8  THS  pROFBaxT  of  another,  witlumt  his  assent^  ezprem  or 
implied,  or  without  the  assent  of  some  one  anthoiiaedtoaotin  his  behalf^ 
takes  it,  in  law,  tortiously. 

PossBSSiON  ow  Pbopkbtt  Agquhued  by  a  pereon  pnzchasing  from  a  bailee,  who 
has  no  authority  to  sell,  is  tortious,  and  the  owner  may  maintain  replevin 
therefor  without  demand  or  notioe. 

Befleydt  for  a  horse.  Plaintiff,  being  the  owner  of  the  horse, 
deliyered  him  to  one  Staples,  to  be  used  by  him  for  a  limited 
period,  with  the  expectation  of  a  purchase  by.  him.  Staples  sold 
him  to  one  Scott,  and  he  to  McAllister,  and  he  to  the  defendant, 
all  of  whom  porchased  bona  Jide,  for  a  valuable  consideration, 
without  notice  of  any  claim  or  interest  in  the  plaintiff  to  said 
horse,  and  each  of  whom  received  the  possession  thereof  from  his 
vendor  respectiTely.  No  demand  was  proved  to  have  been  made 
by  plaintiff  on  defendant  for  the  horse  prior  to  the  bringing 
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of  this  action.    The  court  ruled  that  no  demand  was  necea- 
saiy.    Verdict  for  plaintiff. 

A.  O.  Chandler,  for  the  defendant. 

Downes,  for  the  plaintiff. 

By  Court,  WBaroN,  J.  Where  a  party  is  rightfully  in  pos- 
■eaaion  of  property  belonging  to  another,  he  does  not  unlaw- 
fully detain  it,  until  after  a  demand  by  the  true  owner  and  a 
refusal.  But  if  the  taking  is  tortious,  no  such  demand  is  neces- 
sary. This  is  a  principle  uniformly  applied  in  actions  of  trover.. 
In  Oateg  y.  Oalea,  15  Mass.  811,  and  in  Beaver  y.  Dingley,  4 
Oreenl.  806,  the  same  rule  is  understood  to  apply  in  cases  of 
replcTin.  In  some  other  cases  cited,  as  in  Huesey  et  al.  t. 
ThomUm  e<  oZ.,  4  Mass.  405  [8  Am.  Dec.  224],  and  in  Marsion 
T.  Baldwin,  17  Id.  606,  this  point  does  not  appear  to  have  been 
taken. 

It  is  assumed  in  argument,  on  the  part  of  the  counsel  for  the 
defendant,  that  his  possession  was  lawful,  and  that  a  demand 
was  neoessaiy  by  the  plaintiff,  to  enable  him  to  maintain  re- 
plevin. And  if  his  premises  are  correct,  he  is  sustained  in  this 
poation  bj  some  of  the  cases  cited.  The  possession  of  the  de- 
fendant did  not  subject  him  to  the  imputation  of  anything 
mondly  wrong.  He  acted  in  good  faith,  having  purchased  of 
one  whom  he  supposed  to  have  been  the  rightful  owner;  as  did 
two  others,  who  successively  purchased  and  sold  the  horse  iit 
question.  But  their  supposition  did  not  accord  with  the  fact.. 
The  horse  was  from  the  beginning  the  properly  of  the  plaintiff^ 
and  he  had  never  authorised  either  of  these  sales. 

Whoever  takes  the  property  of  another,  without  his  assent^ 
exproos  or  implied,  or  without  the  assent  of  some  one  author* 
ised  to  act  in  his  behalf,  takes  it,  in  the  eye  of  the  law,  tor- 
tiously.  His  possession  is  not  lawful  against  the  true  owner. 
That  is  unlawful  which  is  not  justified  or  warranted  by  law; 
and  of  this  character  may  be  some  acts  which  are  not  attended 
with  any  moral  turpitude.  A  party  honestly  and  fairly,  and  for 
a  valuable  consideration,  buys  goods  of  one  who  had  stolen 
them.  He  acquires  no  rights  under  his  purchase.  The  guilty 
party  had  no  rightful  possession  against  the  true  owner,  and 
he  oould  oonvey  none  to  another.  The  purchaser  is  not  liable 
to  be  charged  criminally,  because  innocent  of  any  intentional 
wrong;  but  the  owner  may  avail  himself  against  him  of  all  civil 
remedies  provided  by  law  for  the  protection  of  property.  II 
the  bailee  of  property  for  a  special  purpose,  sells  it  without 
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light,  the  piurehaser  does  not  thexebj  acquire  a  lawful  title  or 
possession. 

In  the  case  before  us.  Staples  was  rightfully  in  possession  of 
the  horse,  but  he  had  no  right  to  sell  him;  if  he  had,  the  plaini* 
iff  would,  upon  the  sale,  have  ceased  to  be  the  owner,  which  has 
been  negatived  by  the  verdict.  It  does  not  follow  because  his 
possession  was  rightful,  that  those  who  hold  under  him  are  also 
lawfully  in  possession.  Indeed,  the  very  reverse  is  true.  Staples 
had  the  horse  by  the  assent  of  the  owner,  but  he  sold  him  in 
his  own  wrong,  and  in  violation  of  the  rights  of  the  plaintiff. 
The  defendant  came  honestly  by  the  horse,  but  he  did  not  re- 
ceive possession  of  him  from  any  one  authorized  to  give  it,  and 
is  therefore  liable  dvUUer  to  the  true  owner,  for  the  taking  as 
well  as  for  the  detention. 

Judgment  on  the  verdict. 

Debiand  by  an  Obuoke  who  is  entitled  to  the  delivery  of  ywpetijF  imdar 
a  contract,  when  neceeaary :  Chambers  v.  Wmn^  2  Am.  Deo.  713;  MUekeiU  v. 
Cfrtgory,  4  Id.  655;  Higgina  y.  Emmons^  13  Id.  41. 

Officer  Attaching  the  Psopbrtt  or  a  Stbanoer  to  the  Warr  is  liable 
in  trover,  though  no  demand  for  its  release  or  return  is  made:  Woodbmry  t. 
Lo>ig,  19  Id.  345;  Jamuon  t.  ffendrieks,  18  Id.  131;  Otomfft  v.  Frier,  12  Id. 
3d3,  and  note. 

PirB0HA8E&  iBOK  OvB  Who  HAS  NO  AuTHQBiXT  to  sell  soquirBB  oo  prop- 
erty, although  the  purobase  is  bona  fide^  See  the  note  to  IFiUmmm  t.  ilcrfa^ 
poti. 


Matohat.Tj  v.  Jones. 

[UMAnni.M.] 

NoN-JoiNDEK. — Under  the  general  issue  in  aasompsit^  defandant  may  show 
that  there  are  other  persons  jointly  interested  with  the  plaintiif  in  tha 
cause  of  action  sued  on,  and  it  is  not  neoessary  to  plead  snoh  matter  in 
abatement. 

Where  there  is  a  Special  Contract,  the  plaintiif  can  not  recover  in 
indebitatus  assumpsit  the  contract  price,  unless  there  has  been  a  complete 
perf  ^  rmance  on  his  part,  nor  if  by  such  recovery  the  terms  of  the  contract 
would  be  violated. 

Where  Assumpsit  is  Brought  to  recover  the  value  of  work  performed  in 
pursuance  of  a  special  contract,  the  defendant  may  introduce  such  con- 
tract in  evidence  to  show  that  plaintiflf  has  not  complied  with  its 
terms,  or  that  the  defendant  is  liable  to  others  as  well  as  the  plaintiff  for 
the  work  performed,  or  that  the  parties  have  agreed  upon  the  role  of 
damages  for  failure  to  comply  with  the  terms  of  the  contract. 

Indebftatus  AssuMPsrr  by  Marshall  for  the  building  of  a  ship 
for  Jones.     Plaintiff  produced  a  witness  who  testified  that  he 
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worked  in  plaintifrs  ship-yard  on  the  ship  built  for  the  defend- 
ant;  that  plaintiff  employed  him  and  paid  him  hia  wages,  ex- 
cept twelve  dollars  paid  by  one  Winslow;  that  he  had  heard 
plaintiff  say,  that  Winslow  and  he,  plaintiff,  bnilt  the  ship  to- 
gether; that  the  ship  was  about  two  hundred  and  fifty  tons,  and 
it  was  worth  twelve  dollars  per  ton  to  build  her.  Phuntiff  also 
produced  one  Sibley,  who  testified  that  be  was  present  at  a  con- 
versation between  plaintiff  and  defendant,  and  that  they  talked 
of  settling  the  claim  sued  for  in  this  action;  that  no  mention 
was  made  of  Winslow's  name,  and  that  defendant  offered 
to  pay  the  plaintiff  for  the  ship  by  giving  his  notes,  which 
plaintiff  refused  to  take.  Defendant  produced  a  written  con- 
tract, dated  August  23, 1828,  signed  by  plaintiff  and  one  Abner 
Winslow  on  the  one  part,  and  by  Francis  Jones  ft  Co.  of  the 
other  part,  for  building  a  ship  similar  in  its  description  to  the 
one  built;  also  a  subsequent  contract,  modifying  the  first  one. 
The  contracts  were  objected  to,  because  defendant  had  never 
performed  his  part  of  the  contract  by  paying  for  the  ship,  and 
the  work  having  been  done  by  plaintiff,  and  defendant  having 
received  the  ship,  he  was  bound  to  pay  for  it  in  the  same 
as  though  there  had  been  no  written  contract.  It  was  stated 
by  defendant's  counsel  in  the  opening  of  the  defense,  that 
plaintiff  and  Winslow  had  formerly  commenced  an  action 
against  Jones  ft  Co.  in  the  province  of  New  Brunswick,  which 
was  carried  to  the  superior  court,  and  then  settled  by  Winslow. 
The  court  instructed  the  jury  that  if  Winslow  was  jointly  con- 
cerned with  the  plaintiff  in  building  the  vessel,  he  should  have 
been  joined,  and  that  the  action  could  not  be  maintained  in 
the  name  of  plaintiff  alone,  unless  there  had  been  a  severance 
of  the  plaintiff's  claim  from  their  joint  claim  by  a  settlement 
between  the  defendant  and  Winslow  of  Winslow's  part;  that 
how  the  suit  brought  by  Marshall  and  Winslow  had  been  dis- 
posed of  did  not  appear;  that  the  offer  on  the  part  of  defend- 
ant, as  testified  to  by  Sibley,  to  give  his  notes  to  plaintiff  in 
payment,  was  not  a  severance  of  the  cause  of  action,  if  made  as 
an  offer  of  compromise.  Verdict  for  defendant,  subject  to  the 
opinion  of  the  court  as  to  the  correctness  of  such  instructions. 

JUen,  for  the  plaintiff. 

Eobbs^  contra. 

By  Court,  Pabbb,  J.  It  is  competent  for  a  defendant,  in  an 
action  founded  upon  contract,  to  show  in  defense  that  there  are 
other  persons  thim  the  plaintiff  interested  in  the  sabject-mattef 
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in  litigation,  and  who  ought  to  be  joined  as  plaintifb  in  the 
suit.  It  is  not  neoeesarj  to  plead  sueh  matter  in  abatement, 
l)ut  it  will  defeat  the  action  if  proyed,  as  it  may  be,  nnder  the 
general  issue,  in  any  stage  of  the  proceedings.  The  plaintiff 
Las  declared  in  general  indMtaius  asaumpgU  for  money  had  and 
received,  work  and  labor  performed,  and  money  paid,  laid  oat, 
and  expended. 

No  proof  was  offered  in  support  of  the  first  and  third  counts, 
and  the  only  proof  introduced  by  the  plaintiff  in  support  of  the 
second  count,  for  work  and  labor,  was  the  testimony  of  a  wit- 
ness who  labored  in  a  ship-yard  on  a  yessel  built  by  the  plaint- 
iff, and  who  testified  that  the  plaintiff  appeared  to  have  the 
sole  control  of  the  yard.  This  vessel  the  defendant  received* 
Aiid,  as  he  contends,  under  a  written  contract  made  with  the 
plaintiff  and  one  Abner  Winslow,  and  that  if  he  is  answerable 
at  all,  it  is  under  the  contract,  and  not  on  a  general  count  for  work 
and  labor;  it  is  to  Marshall  and  Winslow  jointly,  and  not  to  the 
|)luintiff. 

To  prove  that  Winslow  ought  to  have  been  joined  as  plaint- 
iff, the  defendant  offered  the  written  contract  which  purported 
to  be  executed  by  the  plaintiff  and  Winslow  on  the  one  part, 
and  by  the  defendant  on  the  other,  for  building  a  vessel  similar 
to  the  one  which  was  built;  and  also  another  contract  signed 
subsequently  by  the  same  parties,  containing  some  modifications 
of  the  former  contract.  It  also  appeared  from  the  testimony  of 
the  plaintiff's  witness  that  he  received  some  pay  for  his  labor 
from  Winslow,  who  was  often  in  the  yard;  and  that  both  Wina- 
low  and  the  plaintiff  said  frequently  that  they  built  the  vessel 
together.  The  plaintiff  contends  that,  inasmuch  as  the  defend- 
ant has  not  fulfilled  the  written  contract  on  his  part  by  paying 
€or  the  vessel,  he  can  not  make  use  of  it  in  defense. 

But  we  are  not  aware  of  any  principle  or  authority  by  which 
euch  a  position  can  be  sustained.  The  parties,  having  entered 
into  a  special  contract,  are  to  be  governed  by  it,  and  the  law  will 
enforce  its  execution,  and  look  to  it  for  the  rule  of  damages  in 
case  either  party  fail  to  fulfill  it  Where  the  terms  of  the  spe- 
cial contract  are  performed,  general  indMiaius  astumptii  will 
perhaps  lie,  but  the  special  contract  is  not  thereby  necessarily 
excluded.  If  by  that  the  damages  are  stipulated,  the  law  will 
Lold  the  parties  to  their  own  estimate.  The  special  contract  is 
cot  to  be  infringed  by  a  resort  to  the  general  counts.  The  de- 
fendant may  use  it  to  show  that  the  plaintiff  has  not  pezformed 
the  contract  on  his  part,  and  thereby  defeat  the  action  on  the 
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general  €M>ant.  He  may  use  it  to  show  that  he  ia  liable  to  others 
as  well  AS  the  plaintiff  for  the  damages  sought  to  be  reooyered, 
and  thereby  defeat  the  action  for  want  of  proper  parties;  or  he 
may  introduce  it  as  eyidence  that  the  parties  have  agreed  upon 
the  rule  of  damages,  and  thereby  preyent  the  recoyexy  of  any 
greater  sum  than  that  specified  in  the  contract.  Where  there 
is  a  special  contract,  the  plaintiff  can  not  recover  ia  xndMtaiuM 
Msumpni,  tbe  stipulated  price,  unless  there  has  been  a  complete 
performance  on  his  part;  nor  then,  if  by  such  recovery  the 
terms  of  the  contract  would  be  infringed. 

The  ruling  of  the  judge  in  receiving  the  written  contract  as 
evidence  was  undoubtedly  correct;   and  by  that  contract,  as 
well  as  by  the  testimony  of  the  plain tiff^s  witness,  it  is  manifest 
that  Winalow  was  jointly  interested  with  the  plaintiff,  and 
ought  to  have  been  joined,  unless  there  had  been  a  severance 
of  the  plaintiff's  claim  from  the  joint  claim  by  a  settlement 
between  the  defendant  and  Winslow  of  Winslow's  part.    Of 
that  there  was  no  evidence.    The  plaintiff's  statement  on  the 
trial,  that  he  and  Winslow  had  formerly  commenced  an  action 
against  the  defendant  in  the  province  of  Now  Brunswick,  shows 
that  tbe  claim  was  then  considered  joint,  and  that  it  was 
ueceesary  to  prosecute  in  the  name  of  both,  and  the  additional 
statement  that  the  action  was  settled  by  Winslow  with  the 
defendant,  if  proved,  would  not  amount  to  a  severance,  un- 
less it  appeared  further  that  the  defendant  paid  Winslow  his 
share  of  the  demand  only,  and  that  the  balance,  to  which  the 
plaintiff  was  entitled,  remained   unpaid.    The   case  does  not 
show  that  to  have  been  the  fact.    The  offer  to  settle,  while  the 
defendant  was  unfler  arrest  on  mesne  process  in  this  action,  is 
no  evidence  of  severance.    It  does  not  appear  that  he  knew 
that  the  suit  was  in  the  name  of  the  plaintiff  alone;  and  if  he 
did,  the  offer  on  his  part  is  to  be  regarded  as  a  proposition  to 
buy  his  peace,  and  not  to  be  used  as  evidence  in  determining 
his  legal  rights. 
There  must  be  judgment  on  the  verdict. 


QoAaruM  Mkbuit  undbr  Spioial  Cohtbact.— This  snbJMt  ia  oomidend 
•i  longth  in  the  note  to  Hayward  y.  Leonard^  19  Am.  Deo.  272.  See  alM 
Camatm  v.  Burke^  18  Id.  297,  and  note. 


aSi  MiBmATJ.  V.  WiHSunr.  [Maino, 


MAUggATJ.  r.  WlHHLOW. 


■AT  BB  llAiaTAiHKD  I7  0D»  part  ownor  of  A  diip  agnnrt  aiiotiMc; 
torDoofwtiiB  ezMM  contrilwtod  lijlum  in  boSding  the  thq^  ovwand 
above  hii  ahan^  aMioi^  tfjare  haa  been  no  ligmdatiflp  of  their  aoeoBBla> 
balaaee  aaoertained,  nor  anj  eApteaa  promlae  to  pay  aneh 


AsBUMjnn,  Yerdiet  was  retained  for  plaintiff.  The  other 
tacts  are  stated  in  the  opinion* 

IMmmeB  and  HMm^  for  the  defendant. 

ABen,  for  the  plaintiff. 

By  Conrt,  Pabbib,  J.  The  parties  in  this  case  were  jointly  in* 
terested  in  baflding  a  brig,  and  the  plaintiff,  haying  advanced 
beyond  his  proportion,  brings  his  action  of  assumpsit  for  con- 
tribution.  The  defendant  resists  on  the  groond  that  in  the 
transaction  ont  of  which  the  demand  arose  they  were  partners, 
and  that,  inasmuch  as  prior  to  the  bringing  of  the  action  there 
had  been  no  liquidation  of  their  accounts,  nor  anj  balance  as- 
certained, nor  any  express  promise  to  pay  such  balance  as  might 
be  found  due,  assumpsit  can  not  be  maintained. 

Such,  no  doubt,  is  the  law  where  the  claim  arises  out  of  part- 
nership  transactions,  and  in  relation  to  partnership  concerns; 
as  where  two  persons  engage  in  business  under  a  contract  to 
share  in  the  profit  and  loss  arising  from  such  connection^  as- 
sumpsit will  not  lie  in  favor  of  one  partner  against  the  other 
on  an  implied  promise,  except  for  a  liquidated  balance  either 
struck  by  the  parties,  or  the  result  of  a  final  adjustment  of  the 
partnership  concerns.  But  notwithstanding  their  association 
as  partners,  they  may,  in  their  private  and  individual  character, 
contract  with  each  other  in  relation  to  concerns  not  the  subject- 
matter  of  the  partnership,  in  the  same  manner  as  if  such  part- 
nership had  never  existed.  In  the  case  at  bar,  if  there  were 
any  partnership,  it  was  confined  exclusively  to  the  brig.  She 
was  to  form  the  common  stock  or  capital,  to  constitute  which, 
both  parties  were  to  contribute  a  certain  proportion.  What 
that  proportion  was,  it  is  immaterial  to  inquire,  as  the  case 
finds  that  the  plaintiff  did  in  fact  advance  more  than  his  pro- 
portion. If,  then,  we  view  it  as  a  partnership,  it  is  a  case  of 
two  persons  agreeing  to  furnish  a  common  stock,  and  on  the 
failure  of  one  to  advance  his  share,  the  deficiency  is  on  his  ac- 
count supplied  by  the  other.  It  is  not  a  question  oonceming 
the  division  of  the  stock,  or  the  profits  arising  from  the  opersp 
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lions  of  ihe  oompanj,  and  oonseqaentlj  the  prinoiples  of  laiv 
relating  to  the  division  of  partnership  effects^  and  the  rights  of 
partners  inler  se,  do  not  apply.  No  liquidation  conld  be  neces- 
sary. Whether  the  eoncem  in  which  they  were  engaged  should 
be  a  profitable  or  a  losing  business,  would  be  a  fact  in  no  way 
affecting  the  plaintiff's  rights.  The  profit  or  the  loias  could  not 
be  ascertained  until  the  capital  had  been  supplied.  That,  by 
mutual  agreement,  was  to  be  furnished  in  proportion  to  the 
parties'  interest  when  the  yessel  should  be  completed,  and 
whenever  one  party  failed  to  supply  his  proportion  of  the  capi- 
tal necessary  to  the  carrying  forward  of  the  work,  the  other 
must  necessarily  furnish  it,  or  the  whole  would  be  suspended. 
The  amount,  thus  supplied,  would  be  certain,  depending  on  no 
contingency  arising  in  the  prosecution  of  the  business,  or  the 
employment  or  sale  of  the  vessel,  and,  of  course,  the  plaintiff's 
right  to  remuneration  would  be  immediate,  not  liable  to  be  p6st- 
poned  to  the  completion  of  the  vessel,  or  to  be  defeated  by  any 
casualty.  Suppose  she  had  been  accidentally  destroyed  by  fire, 
so  that  the  whole  expenditure  was  a  total  loss,  could  the  de- 
fendant avoid  refunding  his  proportion  of  the  amount  ex* 
pendedf 

If  a  copartnership  be  by  deed,  and  the  partners  covenant 
each  to  advance  a  stipulated  sum,  as  capital,  for  the  purpose  of 
launching  the  partnership,  an  action  to  enforce  payment  will  lie 
by  one  partner  against  the  other  who  fails  to  make  the  advance, 
and  the  sum  agreed  upon  will  be  the  measure  of  damages:  Ven- 
ning T.  Leckie,  13  East,  7;  Gow  on  Part.  106,  Am.  ed.  But 
when  the  contract  of  partnership  is  verbal,  as  it  may  be,  or  by 
writing  not  under  seal,  it  can  not  be  enforced  by  action  of 
covenant.  In  such  cases,  the  remedy  can  be  only  in  assumpsit, 
and  it  is  advanced  as  an  indisputable  proposition  by  Gow  in  his 
treatise  on  the  law  of  partnership,  that  in  whatever  instances 
an  action  of  covenant  is  maintainable  for  the  breach  of  a  cove- 
nant comprised  in  a  deed  of  copartnership,  in  the  same  instances 
an  action  of  assumpsit  can  be  sustained  if  the  partnership,  in- 
stead of  being  constituted  by  deed,  were  contracted  verbally  or 
by  writing  only;  and  he  gives  an  illustration  of  the  principle 
by  stating  a  case  somewhat  similar  to  the  one  before  us.  If  two 
persons  agree,  in  writing,  to  share  the  profit  or  loss  upon  goods 
bought  by  one  of  them  on  their  joint  account,  an  action  of 
assumpsit  may  be  maintained,  founded  on  the  agreement,  by 
the  one  against  the  other  for  the  payment  of  his  proportion  of 
the  original  purchase,  because  until  that  is  paid  there  can  not 
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be  any  account  of  profit  and  loss  between  them.  It  is  farther 
said,  by  Oow,  that  in  an  action  of  assumpsit  for  money  paid 
to  the  use  of  his  copartner,  one  partner  may  enforce  contriba* 
tion  from  him  in  a  case  in  which  he  has  solely  discharged  a 
demand  to  which  himself  and  his  copartners  were  jointly  liaUe. 
Now,  whether  the  plaintiff  and  defendant  were  interested  iu  the 
brig  as  copartners  or  tenants  in  common,  is  immaterial  to  the 
decision  of  this  case.  In  either  view,  the  adranoes  by  the 
plaintiff  beyond  his  proportion,  as  determined  by  the  agreement 
of  the  parties,  were  made  for  the  use  and  benefit  of  the  defend- 
ant, and  the  law  raises  the  promise  of  payment 
There  must  be  judgment  on  the  rerdiet. 

AonoiiB  Bcrwnaf  PAsnons.— See  Chnum  r.  PrtneB^  19  Am.  Dim.  flB^ 
note  and  CMM  there 


Adamb  v.  Rows. 

[UlLaaB,89.] 

Scnui  Facias  is  hot  Pbopxblt  thb  CoiofXNOBiaEHT  of  a  new  aciioo,  bat  the 
eontinQation  of  an  action  already  oommenoed,  wfaenerer  it  la  need  to  cany 
into  efifoet  a  fonner  Judgment  against  a  party  to  it 

SciBX  Facias  aoaihbt  Bail  a  ths  CoiouDioxMBrr  of  a  new  action,  beoanee 
it  iBsaee  againet  a  peieon,  who  was  no  party  to  the  reoord  In  the  original 
aetion. 

SciRB  Facias  AG AUffBT  Ohb  WBo  HAS  Bsisr  Ohabgbd  AS  A  TaiisTKa  in  a  prooeM 
of  foreign  attachment^  is  not  the  h^^ginning  of  a  new,  bnt  the  oontinoa- 
tion  of  the  original  action. 

Whxbi  ths  DsfEHDAHT  DT  AV  Aoxiov  was  perMoally  aerred  and  eoibied 
defanlt»  being  at  the  time  snbjeot  to  the  Jnriadiction  of  the  oonrt^  aatf 
saboeqnently  a  writ  of  adn/aekuwM  iaaned  to  give  effect  to  snoh  jnd^ 
ment»  and  served  npon  him,  by  leaving  it  at  his  last  place  of  abode^  he 
having  in  the  mean  time  removed  ontof  the  Jurisdiction  of  the  courts 
such  service  is  sufficient  to  give  the  court  Jurisdiction  of  the  defendant 
in  such  setTtf/ociM  proceeding. 

A  JuDOMXNT  RBNDansD  IK  SUCH  PBOcuDiiro  is  not  open  to  examination  in 
the  courts  of  the  state  to  which  the  defendant  has  removed,  when  it  is 
attempted  to  be  enforced  against  him  by  suit  in  those  courts. 

Debt  on  a  judgment.  The  following  agreed  ease  was  stated 
fur  the  opinion  of  the  court.  At  the  court  of  common  pleas, 
held  at  Boston,  July,  1829,  Adams  recovered  judgment  against 
one  Henry  J.  Benson,  as  principal,  and  against  his  goods,  ef- 
fects, and  credits  in  the  hands  of  Bowe,  as  his  trustee,  Bowe  at 
the  time  residing  in  Boston,  and  the  service  of  the  writ  baing 
on  him  personally.    Judgment  was  rendered  by  default.    ISieoo- 
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tion  was  lamied,  and  a  return  of  nuBa  bona  and  non  esi  inventiu 
mm  made  to  the  court  at  the  October  term,  1829.  Within  a 
year  thereafter,  Adams  sued  out  his  writ  of  9cire  facias  against 
Bowe,  and  the  officer  returned  thereon  that  he  had  summoned 
the  defendant,  "  bj  leaTing  an  attested  copy  of  the  writ  at  the 
last  and  usual  place  of  abode  of  said  Bowe  in  Boston.''  Prior 
to  such  service,  Bowe  had  removed  to  this  state,  where  he  had 
resided  ever  since.  Judgment  was  again  rendered  agaiust 
Bowe  bj  default,  and  such  judgment  forms  the  basis  of  the 
present  action.  Bowe  had  no  actual  notice  of  the  scire  facias 
proceedings  against  him  until  after  judgment  had  been  rendered 
therein.  A  nonsuit  or  default  was  to  be  entered  according  to 
the  opinion  of  the  court. 

Sogers,  for  the  defendant,  cited  the  following  statutesof  llassa- 
chusetts:  Statutes  1796,  c.  64,  sees.  6,  7;  1798,  c.  50,  sees.  1,  2, 
8;  statutes  passed  March  2,  1829;  also  second  section  of 
the  Stat,  of  Maine,  c.  69;  and  BisseU  v.  Briggs,  9  Mass.  462  [6 
Am.  Dec.  88];  Eaa  v.  WUUafns,  6  Pick.  232  [17  Am.  Dec.  866] 

Pond,  contra,  cited  Peck  v.  Warren,  8  Pick.  168;  MUcheU  v. 
Osgood,  4  Greenl.  132. 

Bj  CSourt,  MsLijai,  O.J.  As  Bowe  was  an  inhabitant  of  Bos- 
ton when  the  original  action  was  commenced  against  Benson 
and  the  defendant,  as  his  trustee,  and  as  he  was  served  person- 
ally with  an  attested  copy  of  the  process,  the  court  of  Massa- 
ehusetts  had  jurisdiction  of  the  cause,  and  over  both  the  de- 
fendants; at  least  so  far  as  that  the  default  of  each  was  properly 
entered,  and  both  the  judgments  thereon  were  correctly  ren- 
dered, and,  to  all  legal  purposes,  binding  on  both,  in  this  state  as 
well  as  in  Massachusetts.  But  as  to  the  present  defendant,  the 
default  entered  and  the  consequent  judgment  against  the  goods 
and  chattels,  rights  and  credits  of  Benson  in  his  hands  and  pos- 
session, did  not  expose  him  to  any  liability  to  pay  any  sum 
whatever  to  the  plaintiff;  for  if  he  had  been  actually  notified 
and  accordingly  appeared  and  answered  to  the  scire  facias,  and 
disclosed  on  oath  as  by  law  prescribed,  and  on  his  disclosure 
the  court  had  adjudged  him  not  the  trustee  of  Benson  when  the 
diginal  process  was  served  upon  him,  he  would  have  been  at 
once  discharged  by  the  court;  and  the  only  consequence  of  his 
neglect  to  appear  and  disclose  on  the  original  process,  instead 
of  being  defaulted,  would  have  been  that  he  could  not  have  re- 
covered any  costs.  On  examination  of  the  several  acts  of  Massa- 
diosetts,  relating  to  the  service  of  writs  of  scire  facias  which  have 
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been  introdaoed  and  commented  upon  in  the  argoment,  we  ue 
not  disposed  to  doubt  (were  it  our  province  to  inqnize)  that  the 
eerrioe  of  the  Kire  facias  in  the  present  case  was  regular,  as  it 
appeared  on  the  offioer^s  return;  and  authorised  the  court  there 
to  render  the  judgment  on  which  the  plaintiff  has  declared. 
The  important  and  interesting  question  is,  **  What  is  the  char- 
acter of  that  judgment  in  this  state,  as  to  its  conclusiveness  on 
the  defendant  and  upon  the  court  in  this  state,  where  the 
plaintiff  is  seeking  its  enforcement?"  It  appears  that  the  de- 
fendant removed  from  Massachusetts  and  became  a  permanent 
inhabitant  of  Maine  some  time  before  the  writ  of  scire  facias  was 
sued  out,  and  has  continued  such  to  this  time;  and  never  had 
any  notice  of  the  existence  of  such  suit  on  the  scire  facias^  or  ol 
the  judgment  therein  rendered  against  him,  till  some  time  subse- 
quent to  its  rendition. 

If  the  judgment  declared  on  had  been  rendered  against  the 
defendant  in  a  common  action,  in  which  he  had  been  sued  as 
the  debtor  of  the  plaintiff,  instead  of  the  debtor  of  Benson,  it 
is  perfecdj  clear  that,  according  to  the  decisions  in  Bissell  y. 
Brigga  [6  Am.  Dec.  88],  and  HaU  et  al.  y.  WiUiams  et  oZ.  [17  Am. 
Dec.  356],  cited  at  the  argument,  the  judgment  would  be  open 
to  examination  in  our  courts,  as  much  as  the  demand  on  which 
the  judgment  was  founded,  would  be.  It  would  not  have 
the  sanctity  of  a  judgment,  and  thus  conclude  the  defendant 
as  to  his  rights.  The  case  of  Bissell  y.  Briggs  was  decided  many 
years  since,  and  prior  to  our  separation  from  Massachusetts, 
and  has  ever  been  considered  in  this  state  as  reposing  on  the 
soundest  principles,  and  sustained  by  unanswerable  arguments. 
And  the  case  of  EaU  ei  aL  v.  WiUiams  el  aL  was  decided  on  the 
same  principles,  after  a  full  and  learned  inyestigation  of  the 
subject,  and  a  review  of  the  principal  authorities  having  a  bear- 
ing upon  it.  The  only  question  of  any  importance  in  the 
cause  is,  whether  the  action  on  scire  facias  is  to  be  considered 
as  an  exception,  and  not  subject  to  the  operation  of  the  doc- 
trine established  by  the  foregoing  decisions;  or,  in  other  words, 
was  the  scire  facias  to  be  considered  as  a  new  action,  or  ,a  con- 
tinuation of  the  original  suit,  and  as  constituting  a  necessary 
part  of  it?  If  it  was,  it  would  seem  that  thia  action  is  main- 
tainable, because  the  court  of  Massachusetts  had  unquestion- 
able jurisdiction  of  that  suit.  In  6  Dane  Abr.  463,  the  learned 
author  says,  that  a  scire  facias  is  not  properly  an  action,  but  a 
mere  continuation  of  an  action,  whenever  it  is  used  to  carry 
into  effect  a  former  judgment  against  a  party  to  it;  Siiid  it 
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diffen  from  9cire  faciaa  agtinst  bail;  that,  he  obaerres,  is  a  new 
aetion.  He  states  no  other  scire  faciaa  as  an  exception.  Bail 
are  sureties  for  the  defendant,  in  the  same  manner  as  the  in* 
dorser  of  a  writ  is  a  surety  for  the  plaintiff.  In  both  cases, 
howefrer,  their  suretyship  is  of  a  conditional  character.  In  cer- 
tain events  each  may  be  liable  to  pay  a  sum  of  money  recoyered 
by  one  party  against  the  other,  but,  in  other  respects,  they 
have  no  immediate  connection  with  the  original  action.  The 
Kire  facias  against  bail  and  against  the  indorser  of  a  writ  is 
properly  considered  as  a  new  action;  in  each  case  it  issues 
against  a  person  who  was  no  party  to  the  record  in  the  original 
action. 

In  the  case  before  us,  Bowe  was  a  party  to  the  action  when 
the  same  was  commenced;  the  judgment  entered  on  his  first 
default,  was  indefinite,  incomplete,  and  in  no  respect  concludve 
upon  him,  except  as  to  costs.  The  statute  has  therefore  made 
provision  for  furnishing  the  creditor  with  further  process,  for 
ascertaining  the  plaintiff's  rights  and  the  defendant's  Kabilities, 
and  thus  preparing  the  way  for  his  obtaining  final  process,  to 
compel  payment  of  whatever  sum  the  court  shall  adjudge  to  be 
in  his  hands  and  possession  as  the  trustee  of  the  principal 
debtor.  When  the  defendant  submitted  to  the  first  default,  he 
knew  that  he  was  thereby  subjected  to  no  liabilities  to  the 
plaintiff;  he  knew  that  there  must  be  further  proceedings  in 
court,  in  which  he  was  to  bear  a  part,  in  making  his  disclosure 
and  disohazging  himself  on  oath,  or  else  that  the  plaintiff  would 
avail  himself,  on  his  default,  of  all  the  expected  advantages  from 
the  institution  of  proceedings  against  him;  he  knew  that  hia 
own  conduct  had  rendered  a  scire  facias  necessary  to  a  final 
decision  of  the  cause  against  him.  He  knew,  when  he  removed 
from  Massachusetts  into  this  state,  that  legal  process  from  the 
court  in  Massachusetts  could  not  run  into  Maine;  of  course, 
that  there  could  be  no  service  of  the  scire  facias  upon  him  per- 
sonally, or  in  any  other  manner  than  by  a  copy  of  it  left  at  hia 
last  and  usual  place  of  abode  in  Boston,  according  to  the  law  of 
Massachusetts.  He  knew  that  if  he  had  no  goods,  effects,  or 
of  Benson  in  his  hands  when  the  process  was  served  on 
peraonally  in  Boston,  it  was  important  for  him  to  disclose 
that  fact  on  the  scire  facias,  and  thus  protect  himself  from  all 
danger  consequent  upon  his  first  default.  He  must  be  pre- 
sumed to  have  known  that  the  scire  facias  would  necessarily 
iasue  from  the  court  in  Massachusetts,  and  that  no  service  of  the 
writ  could  be  made  upon  him  in  this  state,  but  only  by  leaving 
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a  copy  at  his  last  and  nsoal  place  of  abode  in  Boston,  as  we  hare 
before  mentioned.  Considering  the  peculiar  nature  of  our 
trustee  process,  must  not  the  scire /aeiM,  which  the  statute  has 
provided,  be  considered  as  a  part,  and  a  yeiy  essential  part,  of  the 
original  action,  aod  a  continuation  of  it  for  the  purposes  we 
have  been  considering?  It  is  true  that  the  statute  provides  for 
a  service  of  the  scire  facioB  on  the  defendant  in  the  same  manner 
as  for  that  of  the  original  process,  so  that  he  may  know  when 
and  where  be  must  appear  and  disclose;  but  it  is  veiy  evident 
that  its  provisions  are  predicated  on  the  idea  that  the  party 
summoned  continues  within  the  jurisdiction  of  the  court,  where 
legal  service  may  be  made  upon  him.  No  provision  is 
made  for  a  service  upon  him,  if  he  should  remove  fcom  the 
state  in  the  manner  the  defendant  did. 

Our  construction  of  the  act  must  be  such,  if  possible,  as  to 
give  operation  and  effect  to  all  parts  of  it,  and  preserve  and 
protect  the  rights  of  all  concerned;  for  such  must  have  been  the 
intention  of  the  legislature  which  framed  and  passed  the  act. 
Now,  as  the  defendant  was  in  the  first  instance  personally  noti- 
fied to  answer  and  diadose  before  the  court,  the  facts  as  to  his 
being  the  trustee  of  Benson,  as  alleged  in  the  writ,  as  he  did 
not  appear  at  the  first  term,  but  was  defaulted,  thereby  declar- 
ing that  he  intended  to  make  his  disclosure  on  the  scire  facias; 
and  as  he  removed  without  the  jurisdiction  of  the  court,  before 
the  scire  facias  was  issued,  so  that  it  could  not  be  legally  served 
upon  him  in  this  state;  must  he  not  be  considered  as  having 
agreed  to  take  notice  of  such  a  service  as  could  be  made,  and 
was  ma  .e,  in  Massachusetts,  by  leaving  a  copy  of  the  writ  in 
Boston,  where  he  had  his  last  place  of  abode;  and  that,  what- 
evei  inconvenience  he  has  suffered,  must  it  not  be  imputed  to 
bis  inattention  to  his  own  interest  in  not  leaving  an  agent  in 
Boston,  with  whom  a  copy  of  the  writ  could  have  been  left,  and 
notifying  the  plaintiff  of  the  same?  No  one  will  deny  the  right 
of  the  defeodant  to  remove,  as  he  did,  from  Massachusetts;  but 
if  by  so  doing,  he  could,  and  did  at  once  relieve  himself  from 
accountability,  and  dissolve  the  lien  on  the  property  in  his 
hands,  created  by  the  service  of  the  original  process,  tiie  effect 
was  certainly  a  singular  one;  and  to  sanction  such  a  principle, 
would  often  produce  direct  injustice  and  destruction  of  a  cred- 
itor's rights,  and  lead  to  the  practice  of  innumerable  frauds 
with  perfect  impunity.  For  we  are  not  aware  how  such  a  con- 
sequence can  be  prevented,  but  by  considering  the  jurisdiction 
of  Massachusetts,  which  had  once  fully  attached,  as  still  con- 
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iiniimg,  on  the  principle  that  the  scire  facias  is  an  incident  to, 
or  a  part  and  continuation  of  the  original  process.  It  has 
been  said,  however,  that  though  it  is  not  such,  still  the  court 
Oi  Massachusetts  might  have  had  jurisdiction,  in  respect  to  the 
mnreJaciaSf  and  rendered  the  judgment  which  tbej  did  render, 
BO  as  to  be  conclusive  upon  the  defendant  in  this  action,  pro* 
vided  actual  notice  had  been  given  to  him  in  the  manner  provided 
bj  the  act  of  1829.  True,  it  might  have  been  binding  on  him, 
had  the  present  action  been  brought  in  Massachusetts,  and  per- 
sonal service  been  made  there.  So  it  would  be,  as  the  scire 
facias  was  served. 

If  the  court  in  that  state  had  jurisdiction  of  the  whole  cause, 
the  service  made  was  sufficient,  in  our  opinion,  for  the  reasons 
we  have  given.  If  the  court  had  no  jurisdiction  over  the  de- 
fendant, of  what  use  could  personal  notice,  served  upon  him  in 
ttiis  state,  have  been?  He  had  no  property  in  Massachusetts; 
now,  if  Massachusetts  had  no  jurisdistion  over  any  of  the 
defendant's  property,  nor  over  his  person,  how  could  personal 
notice,  Biarved  on  him  in  this  state,  give  any  jurisdiction  to  that 
state,  or  enable  its  courts  to  render  a  judgment  binding  on  him 
here.  The  answer  is  plain.  Surely  our  courts  can  not  render 
a  legal  judgment  against  a  citiaen  of  Louisiana,  who  has  no 
property  in  this  state,  merely  serving  a  summons  upon  him  in 
Tionimana.  Whether  the  defendant  could  have  discharged  him- 
self on  oath,  had  he  appeared  on  the  scire  facias^  we  have  no 
means  of  knowing.  If  he  can  not  avail  himself  of  the  defense 
to  the  present  action,  which  has  been  urged,  it  does  not  follow 
that  he  might  not  have  found  relief  by  application  to  the  proper 
tribunal  in  Massachusetts.  This  he  has  declined  doing,  for 
reasonB  which  were  satisfactory  to  himself. 

We  place  the  decision  of  this  cause  upon  those  provisions 
and  principles  of  our  trustee  act,  which  are  of  so  peculiar  a 
character,  as  when  applied  to  such  a  case  as  the  one  under  con- 
sideration, must  place  it  out  of  the  reach  and  influence  of  the 
doctrine  established  in  the  cases  above  cited;  and  for  the  rea- 
sons we  have  assigned,  that  decision  is  in  favor  of  the  plaintiff. 
Accordingly  a  default  must  be  entered. 

SciRS  Facias  to  Bxvivs  JusaionrK,  who  ihoold  be  pHtiM:  Ohakcsm  v. 
HoUenbaet^  16  Am.  E)ec.  687. 


Oases 


Vf  TBI 


COURT  OF  APPEALS 


HABTLAND. 


;•»;><: 


V.  Walker's  Ex*^ 

(B  Objei  k  Jcmnom,  lOB.] 

Tkm  n  HO  Dbpabtubb  xir  Plbadino  where  the  plaintiib  ndng  cb  an  ap- 
peal hond  describe  themaelyes  in  the  writ,  which  is  In  the  diUmtt  otHj^am 
"exeontonof,"  etc.,  and  in  the  dedaration  which  reoitea  thewrit^as 
"  the  said  plaintifib,'*  and  again  describe  themselves  in  the  replication  aa 
"exeontors  of,"  etc.,  and  in  thehr  demnrrer  to  the  defendant's  rejcindsi^ 
as^thesaidplaintiflE^" 

AsDinov  07  THB  WoBD  '*BzaciTTOBs"  13  Mkbb  Subtlubaoi,  and  not  wm, 
irregnlarity  in  the  writ»  etc,  where  the  plaintifls  are  aning  en  an  appeal 
bond  given  to  them  as  ezeoators,  npon  which  they  can  maintain  an  a»> 
ticQ  only  in  their  individual  capacity,  the  demand  being  the  same. 

OBJicnoir  THAT  THB  Writ  IS  Ts  THB  Drinst  ohlt,  whers  the  plaintiff 
saes  on  a  contract  in  hii  own  rights  can  not  be  raised  on  general  demiir> 
rer  since  the  statute  of  4  and  5  Anne,  c  16. 

ExaoDTOB  HAT  Sux  IK  HIS  RiPBXSSirrAiiVB  Oafacdt  whenever  the  mousy, 
if  recovered,  would  be  assets  in  his  hands. 

BziODTOBS  HAT  Sui  AS  SuoH  ov  AN  AppKAL  BoHX>  given  to  them  aa  esea- 
utors,  on  appeal  from  a  judgment  recovered  by  them  in  that  charafftsr, 
because  the  money,  if  recovered,  would  be  sssets. 

To  Kntttlb  thx  Afpelleb  to  Sua  on  ak  Appkal  Bohd^  the  iasaaDoe  of  a 
Ji/a.  or  vendL  ex.  is  unnecessary. 

Heui  Taking  op  Pbopsbtt  undsb  a  pi.  pa.  is  not  a  Satebp action,  and 
the  plaintiff  may,  without  impairing  his  right,  coontennand  the  9mcL  eak, 
and  restore  the  property  at  the  debtor's  instance^  and  far  his  aooonomo- 
dation,  without  payment. 

BittBi  to  Sua  on  an  Appbal  Bond  aptxb  Apvibkanob  of  the  judgment^ 
is  not  impaired  by  the  return  of  a/,  /a.  on  the  judgment  "  not  sold  for 
want  of  bidders,"  and  the  issuance  and  return  of  a  vmd»  ea.  "  not  sold  by 
order  of  the  plaintiffs." 

Bntbt  op  Final  Judokknt  WRHoirr  Swxabino  a  Jmnr  op  Inqoibt  to 
the  damagea  in  an  action  on  appeal  bond,  on  ovenoliog  a  dean^ 
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r«r  to  tho  defendant's  rejoinder  to  the  replioation  twrfgning  faretbhei,  la 


If  such  Poibt  ob  Quktiov  was  not  Fbisznted  to,  or  decided  by,  the 
ooort  below,  the  judgment  will  not  be  revened  for  snob  error,  under  the 
statute  of  1825,  a  117,  aea  1. 

QassTiox  MAT  Bi  Presentxd  bt  a  HonoN  nr  Abxsbt  of  judgment. 

Appeal  from  the  county  court  in  an  action  of  debt  on  an  ap- 
peal bond.  The  case  was:  The  appellees,  as  executors  of  Wil- 
liam Walker,  having  recovered  judgment  in  the  county  court 
against  one  Kemp,  an  appeal  was  taken  to  this  court,  Sasscer, 
the  present  appellant,  becoming  Kemp's  surety  on  the  appeal 
bond.  The  judgment  was  affirmed  by  the  court,  and  a  fi,  fa, 
issued  and  returned  *'  levied  as  per  schedule,  and  not  sold  for 
want  of  bidders."  A  vend,  ex.  was  then  issued  and  returned  *'  not 
sold  by  order  of  the  plaintiffs."  The  present  action  was  then 
farought  on  the  appeal  bond  against  Kemp  and  Sasscer.  The 
writ  was  in  the  detinel  only,  and  styled  the  plaintiffs  '*  executors 
of  the  testament  and  last  will  of  William  Walker,  deceased/* 
The  declaration  recited  the  writ,  and,  without  naming  the 
plaintiffs,  described  them  only  as  ''the  said  plaintiffs."  The 
replication  to  the  defendants'  plea  of  performance,  assigned 
breaches,  and  described  the  plaintiffs  as  "  executors,  etc."  The 
defendants  in  their  rejoinder  pleaded  in  bar  the  issuance  of  the 
)E.ya.  and  vend,  ex.  above  mentioned,  and  the  returns  of  the 
aheriff  thereon.  General  demurrer  to  the  rejoinder  and  judg- 
ment thereon  for  the  plaintiffs,  from  which  Sasscer  appealed. 
The  points  relied  on  to  reverse  the  judgment  appear  from  the 
opinion. 

Mwndell  and  SUmettreet^  for  the  appellant. 

A,  (7.  Magruder,  for  the  appellees. 

By  Court,  Bughahah,  0.  J.  The  record  submitted  to  na 
presents  this  case:  vide  statement.  Which,  then,  committed 
the  first  fault  in  pleading,  is  an  inquiry  thrown  npon  ns  by  the 
demurrer. 

The  appellees  bing  styled  in  the  writ,  **  executors  of  William 
Walker,"  and  merely  called  in  the  declaration  (after  reciting 
the  writ),  **  the  said  plaintiffs,"  the  words  **  the  said  plaintiffs," 
in  the  declaration,  must  be  understood  as  having  reference  to 
the  plaintiffs,  as  described  in  the  writ,  and  to  mean  the  plaint- 
i£b,  executors  of  William  Walker ;  and  being  called  in  the  replioa- 
tion throughout  "  executors  of  William  Walker,"  and  in  the  de- 
murrer **  the  said  plaintiffs,"  as  in  the  declaration,  which  must 
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be  anderstood  in  the  same  manner  as  the  declaration,  there  ia 
perfect  correspondence  between  the  writ,  declaration,  replica- 
tion.  and  demarrer;  and  if  the  appeal  bond,  on  which  the  Boit 
was  brought,  and  which  was  given  to  them  as  executors  on  the 
appeal  from  the  judgment  obtained  by  them  in  that  character 
against  Kemp,  was  a  contract  on  which  they  could  aastain  an 
action  only  in  their  individual,  and  not  in  their  representatiTe 
capacity,  then  the  addition  of  the  word  "  executors "  in  the 
writ,  etc.,  might  be  construed  and  treated  as  a  superfluous  de- 
scription, and  not  irregular,  the  demand  being  the  same:    1 
Chit.  PL  253;   JAoyd  v.    WUliams,  2  Wm.  Bl.  722;  Bogers  r, 
Jenkins,  1  Bos.  &  Pul.  383,  384;  King  and  othen  v.  Thorn,  1  T. 
B.  266,  488;  1  Vern.  119;  6  Com.  Dig.  807,  tit.  Pleader.    And 
though  where  a  plaintiff  sues  on  a  contract  in  his  own  right,  if 
the  writ  be  in  the  detinet  only,  it  is  irregular,  yet  since  the 
statute  4  and  6  Anne,  16,  it  can  not  be  taken  advantage  of  on 
a  general  demurrer:   6  Com.  Dig.  306,  tit.  Pleader.    The  ap- 
peUees,  however,  were  not  bound  to  sue  in  their  individual 
character,  but  had  a  right  to  sue  in  either  their  individual  or 
representative  capacity.    Wherever  the  money  when  recovered 
would  be  assets  in  the  hands  of  the  executor,  he  may  sue  in  hid 
representative  capacity:   6  Co.  81;  King  and  oihen  v.  Thorn,  1 
T.  B.  265,  487. 

In  Easier  v.  Lord  Arundel,  3  Bos.  &  Pul.  7,  decided  in  the  year 
1802,  a  different  notion  seems  to  have  been  entertained;  but 
afterwards,  in  the  year  1805,  in  CoweU  and  im/e  v.  Waiis,  6  East, 
405,  the  court  of  king's  bench  returned  to  the  old  rule,  **  that 
where  money,  when  recovered,  would  be  assets,  the  executor 
may  declare  for  it  in  his  representative  character,'*  accompanied 
by  an  expression  of  regret  that  it  had  ever  been  departed  from. 
And  the  same  rule  is  recognized  and  treated  as  settled  law,  iu 
1  Saund.  PI.  and  Ev.  610,  etc. 

The  bond  upon  which  this  suit  was  brought  being  given  to 
the  appellees  as  the  executors  of  William  Walker's  will,  on  an 
appeal  from  a  judgment  obtained  by  them  in  that  character 
against  Kemp,  the  money  when  recovered  will  be  assets  in  their 
hands.  They  had  a  right,  therefore,  to  sue  in  their  representa- 
tive capacity;  and  considering  this  suit  as  brought  in  that 
character,  it  was  properly  brought. 

We  come  then  to  the  rejoinder,  the  matter  of  which  ia  clearly 
no  8u£Bcient  bar  to  the  action.  Every  word  of  it  may  be  true, 
and  which  the  demurrer  admits,  and  yet  the  appellees  be  en- 
titled to  recover.    They  were  under  no  obligation  to  entitle 
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tbem  to  proceed  npon  the  appeal  bond,  to  have  issued  a  fi^rx 
facioM^  or  venditioni  exponas;  and  when  issued,  there  was  noth- 
ing to  prevent  their  countermanding  either  of  them  without 
impairing  their  right  to  put  the  appeal  bond  in  suit. 

The  mere  taking  the  property  under  the  fieri  facias  was  not 
itself  equivalent  to  payment,  and  did  not  amount  to  a  satisfac- 
tion of   the    judgment.    The  plaintiff  might   have  counter- 
manded the  vendiliom  exponas^  and  restored  the  property  at 
the  instance  and  for  the  accommodation  of  the  defendant  in 
the  judgment,  without  having  received  payment  of  or  satisfac- 
tion for  any  part  of  it;  and  no  payment,  satisfaction,  or  dis- 
cfaazge  is  alleged  in  the  rejoinder,  which  is  no  answer  to  the 
replication   assigning  the  breaches  of   the  condition  of  the 
bond;  which  was  that  Kemp,  the  defendant  in  the  judgment 
appealed  from,  should  prosecute  the  appeal  with  effect,  and  in 
case  the  judgment  should  be  affirmed,  pay  to  the  appellees, 
executors,  etc.,  the  debt,  damages,  etc.    The  condition  of  the 
bond,  as  the  rejoinder  adoiits,  was  not  performed.    The  appeal 
was  not  prosecuted  with  effect,  and  the  return  of  the  sheriff 
did  not  amount  to  a  payment  and  satisfaction  of  the  judgment 
aooording  to  the  condition  of  the  bond,  and  is  not  pleaded  as 
such.     If  the  appellees  bad  taken  issue  on  the  rejoinder,  the 
only  matter  referred  to  the  jury  would  have  been  whether  a 
fieri  facias  and  venditUmi  exponas  were  issued  and  returned  as 
all^^ed  in  the  rejoinder,  which  may  well  have  been,  yet  the 
judgment  remained  altogether  unsatisfied  either  in  fact  or  in 
contemplation  of  law.    The  demurrer,  therefore,  to  the  re- 
joinder in  this  case  was  properly  sustained.    In  Soulhcole  v. 
Braiikwaite^  1  T.  B.  624,  it  was  decided  that  bail  in  error  could 
not  surrender  the  principal,  bat  were  liable  at  all  events,  in 
case  the  judgment  was  affirmed,  and  not  entitled  to  be  relieved, 
though  the  principal  became  bankrupt  pending  the  writ  of 
error. 

And  in  Perkins  v.  PeUU  and  Tale^  2  Bos.  &  Pul.  440,  which  was 
a  much  stronger  case  than  this,  it  was  held  upon  general  de- 
murrer to  be  perfectly  clear  that  if  a  defendant  in  error,  upon 
the  judgment  being  affirmed,  take  into  execution  the  body  of 
the  plaintiff  in  error  for  the  debt,  damages,  and  costs  in  error, 
be  does  not  thereby  discharge  the  bail  in  error,  but  may  sue 
them  upon  their  recognizance. 

But  instead  of  swearing  a  jury  of  inquiry,  which  should 
have  been  done,  on  the  demurrer  to  the  rejoinder  being  ruled 
good,  the  court  below  proceeded  to  enter  up  a  final  judgment 
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for  the  appellees  (the  plaintiffs  there),  which  is  dearlj  an  enor» 
for  which  the  judgment  woald  be  reversed  were  we  not  re- 
strained by  the  act  of  1825,  c.  117,  sec.  1,  which  provides  that 
**  the  court  of  appeals  shall  not  reverse  any  judgment  on  any 
point  or  question  which  shall  not  appear  to  have  been  presented 
to  the  county  court,  and  upon  which  that  court  may  have  ren* 
dered  judgment.''  And  it  does  not  appear  that  any  point  or 
question  relating  to  or  involved  in  the  final  judgment  was  pre- 
seuted  and  decided  by  the  county  court.  It  is  not  like  the  case 
of  CharloOe  Hall  School  v.  GreenweU,  4  Oill  &  Johns.  407,  where 
there  was  a  motion  in  arrest  of  judgment,  which  presented  to 
the  court  the  question  whether  any  judgment  should  be  ren- 
dered. 
Judgment  aflSrmed. 

Sum  BT  EzsouTOBS  IHD  Adkznibtbatobs.— WheTB  the  ludban  of  a  debl 
originally  duo  an  intestate  is  changed  by  contract  with  the  adminiatiator,  the 
latter  must  sne  for  the  new  debt  in  his  own  name;  and  where  the  plaintifi 
styles  himself  administrator  in  a  declaration  on  a  note,  bat  takes  judgment 
in  his  own  name,  such  desi/^natioii  will  be  deemed  merely  descriplio  permma: 
Helm  V.  Van  VUet^  12  Am.  Dec.  248.  An  executor  need  not  sue  as  sach  on 
a  contract  made  with  him  as  executor  after  the  testator's  death,  and  if  he 
does  so,  he  need  not  prove  that  he  is  executor:  Hunter  v.  PogtUthwaUe^  13 Id. 
834.  A  note  executed  to  A. ,  as  administrator  of  B. ,  is,  for  most  purposes,  con* 
■idered  a  note  to  A.,  and  he  may  sue  on  it  in  his  own  name:  SandertY.  Bkun's 
AdnCrBf  22  Id.  86.  On  a  bond  made  payable  to  A.,  as  executor  of  E. ,  the  rsf^ 
nsentatives  of  A.  may  sue,  after  B.'s  death,  not  those  of  B. :  Horskuu  ▼.  W^il' 
Uamson,  4  Id.  703. 

Point  not  Passed  on  Below  not  Reyiewabul — In  Coekt}/  v.  Eintor^  43 
Md.  266,  267»  it  is  held,  citing  the  principal  case,  that  on  appeal  from  tlie 
overruling  of  a  motion  to  quash  an  execntioin  and  to  set  aside  tiie  judgment 
where  it  does  not  appear  from  the  record  that  any  reasons  were  assigned,  or 
ground  stated  to  the  court  below  in  support  of  the  motion,  the  appeUaie 
court  will  not  review  the  decision;  but  that  it  is  otherwise  where  a  motion  in 
arrest  of  judgment  is  overruled. 

Issuance  or  ExBounoN,  beiobb  Scxno  on  an  Appeal  Bond^  Is  held  unneo- 
essary,  on  the  authority  of  SoMoer  v.  Walhtif^a  Eaff%  in  FimtiL  t.  DcBrSa^f^  9 
CaL285. 


Htatt  v.  Botul 

[6  Qm.  h  JcmMtoK,  110.] 

Bmuxb,  op  PSBMiNAL  Pbopbbtt  IS  NOT  LIABLE  POE  Dbieoxb  in  its  qoslitgr  Off 
condition,  as  a  general  rule,  without  an  expre»  warranty  or  Irand. 

Bale  op  Tobaooo  as  Bexno  op  «  Parkin's  Cboqked  Bbans^"  imports  no 
warranty  as  to  the  quality  of  the  tobacco,  further  than  that  it  is  of  thai 
brand,  and  though  the  purchaser  agrees  to  pay  the  full  prioe  of  a  mer- 
chantable commodity,  he  can  not»  on  discovering  it  to  be  unsound  and 


Jane,  1833.]  Htatt  v.  Boyle.  277 

iminArcliantable,  offer  to  return  it  and  resist  an  actioii  for  the  price,  il 
the  tobdooo  is  of  the  stipulated  brand,  and  there  is  no  ezpresB  warrmntyy 
or  knowledge  of  the  unsoundness  by  the  vendor. 
Dkutbbt  of  ant  Tobacco  not  of  that  Brand,  however  excellent  its 
quality,  would  not,  in  such  a  case,  1x3  a  compliance  with  the  terms  of  sale. 

BZCIPn05  THAT  WHEBK  THERE  IS   NO  OPPORTUNITY  FOB  INSPECTION  of  an 

article  by  the  buyer,  there  is  an  implied  warranty  of  its  quality,  applies 
only  where  the  inspection  is,  morally  speaking,  impracticable,  as  whevs 
goods  are  sold  before  arrival  or  landing. 
That  ths  iNBFBcnoir  would  be  Inconvenient  or  difficult  is  not  sufficient 
in  such  a  case. 

KVOWLBDOE  BY  TBE  VSNDOB  THAT  TOBAOOO  18  BOUOHT  FOB  SaLB,  imports  nO 

warranty,  it  seema,  that  it  is  suitable  for  that  purpose,  where  the  tobacco 

ie  of  the  paztioalar  brand  which  the  vendee  contracted  to  purchase. 
BaMtmoL  OF  the  Vendob  is  Ixmatebial  when  there  is  an  express  warranty 

of  the  goodsy  and  an  offer  to  return  them  in  due  time  after  discovering 

their  nnsonndness. 
Caeb  of  Osgood  ▼.  Lewis,  2  Har.  ft  G.  2d5  [18  Am.  Deo.  317],  explained. 

Appbax.  from  the  Baltimore  countj  court  in  an  action  of 
aaBompsit  brought  by  the  appellee  against  the  appellant  and 
another,  merchants,  trading  under  the  firm  of  Seth  Hyatt  &  Co., 
the  appellant  only  being  serred,  in  which  non-assumpsit  was 
pleaded.    The  action  was  for  the  price  of  certain  tobacco  sold 
l^  the  plaintiff  to  the  defendants.    The  tobacco  was  described 
in  the  bill  of  parcels  as  "  twenty-four  kegs  tobacco  branded 
*  Parkin/  "    It  appeured  that  the  article  referred  to  was  known 
as  '*  Parkin's  crooked  brand  "  of  tobacco,  a  merchantable  com- 
modity well  known  among  merchants,  and  considered  a  favorite 
brand,  usually  varying  in  price  from  eight  to  thirteen  and  one 
half  cents  per  pound,  according  to  quality,  the  price  agreed  to 
be  paid  in  this  instance  being  a  full  price  for  the  first  quality. 
It  was  sold  in  kegs,  and  there  was  no  examination  of  it  by  either 
party  at  the  time  of  the  sale.     The  plaintiff  had  received  it  for 
sale  on  commission,  and  had  frequently  sold  tobacco  of  the 
same  brand,  and  had  never  heard  any  complaint  from  pur- 
chasers.    The  tobacco  delivered  was  '  *  Parkin's  crooked  brand." 
Some  sixty  days  after  the  delivery,  the  defendants  sold  one  keg 
of  it,  and  the  purchaser  opened  it  iu  the  middle  and  found  it 
rotten,  unsound,  and  unmerchantable,  and  refused  to  take  it. 
Two  other  kegs  were  then  opened  and  found  to  be  in  a  similar 
condition.     The  plaintiff  having  drawn  on  the  defendants  for 
the  price,  they  declined  to  pay,  alleging,  as  a  reason,  that  the 
tobacco  was  injured.     There  was  also  some  evidence  of  an  offer 
to  return  the  tobacco,  though  there  was  some  conflict  on  this 
point      Six  months  afterwards  another  keg  was  opened  in  the 
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pieaeneeof  the  plaintiff,  and  pioyed  to  be  tolerably  good.  The 
defendants  then  offered  to  have  all  the  rest  opened  and  paj  for 
that  whieh  was  merchantable,  and  return  the  rest,  which  the 
plaintiff  refused.  None  of  the  tobacco  had  been  sold  by  the 
defendants,  and  only  the  four  kegs  mentioned  had  been  ex- 
amined. 

There  was  no  evidence  that  the  plaintiff  knew  of  the  nnsoond 
condition  of  the  tobacco,  or  that  there  was  any  fraud  or  express 
warranty  on  his  part.  When  received,  it  appeared  to  be  in  good 
order,  and  the  defendants  kept  it  in  a  dry  warehouse.  The 
judge  instructed  the  juiy  that  thoogh  they  might  be  of  the  opin- 
ion that  there  was  an  offer  to  return  the  tobacco,  yet  as  no  war- 
ranty was  proved,  the  plaintiff  was  entitled  to  recover;  and  that 
even  if  the  contract  contained  a  warranty,  it  was  no  defense  in 
an  action  to  recover  the  value  of  the  goods  sold,  unless  the  de- 
fendants offered  to  return  the  goods  in  a  reasonable  time,  and 

m 

the  plaintiff  knew  of  the  unsoundness  of  the  article;  and  direct- 
ed the  jury  that  the  plaintiff  was  entitled  to  recover  the  full 
amount  of  the  purchase  money,  to  which  the  defendants  ex- 
cepted. The  defendant  prayed  an  instruction  that  there  was 
evidence  of  a  warranty  that  the  tobacco  sold  was  merchant- 
able, and  that  if  it  was  not  merchantable  at  the  time  of  the  sale, 
the  plaintiff  could  not  recover  for  that  part  which  was  not  mer- 
chantable; also,  that  if  the  tobacco  was,  at  the  time  of  the  sale, 
unsound  and  unmerchantable,  and  was  not  examined  by  the 
defendant,  and  if  within  a  reasonable  time  he  offered  to  return 
it,  or  such  part  of  it  as  was  unsound  and  unmerchantable,  and 
the  plaintiff  refused  to  receive  it,  he  was  not  entitled  to  recover 
for  the  part  which  was  unsound  at  the  time  of  the  sale.  The 
instruction  was  refused,  and  the  defendant  excepted.  Verdict 
and  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

Walsh  and  Johnson^  for  the  appellant,  contended:  1.  That  the 
sale  of  the  tobacco  as  of  "  Parkin's  crooked  brand,"  a  favorite 
brand  in  the  market,  well  known  as  a  fine  and  merchantable 
commodity,  was  an  express  warranty  that  it  was  sound  and 
merchantable;  that  the  delivery  of  an  inferior  and  unsound  ar- 
ticle, corresponding  only  in  name,  was  not  a  compliance  with 
the  warranty:  Osgood  v.  Lewis^  2  Har.  &  Q.  496  [18  Am.  Dec. 
317];  Bridge  v.  Wain,  2  Serg.  &  Lowb.  487;  T^e  v.  Fynmore,  8 
Gamp.  461;  Gardiner  v.  Oray,  4  Id.  144.  2.  That  as  the  plaintiff 
knew  that  the  defendants  were  merchants  and  bought  the  to- 
bacco to  sell  again,  there  was  an  implied  warranty  that  it  would 
answer  that  purpose :  Oray  v.  Oox,  10  Serg.  &  Lowb.  286;  BbneU  v 
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Otborne,  S  Id.  437;  OfeQ  y.  8mUh,  Id.  816;  Oardmer  ▼.  Gray,  4 
Camp.  144;  I\^  v.  Fynmore,  3  Id.  461;  Laing  y.  Fidgeon,  6 
Taoni.  108;  and  if  tho  plaintiff  claimed  that  the  defendant 
should  have  examined  the  goods,  he  should  show  that  he  had 
an  opportunity  to  do  so:  8  Kent  Com.  874.  8.  That  whether 
the  wanantj  was  express  or  implied,  the  breach  of  it  was  a  de- 
fenae  to  this  action,  and  the  defendant  would  not  be  put  to  a 
GToes  action:  2  Sannd.  PL  and  Ey.  917;  1  Selw.  N.  P.  149  (n.); 
Ihrfisworih  y.  Oarrard,  1  Camp.  88;  Itshe^y.  Samuda,  Id.  190; 
Payne  y.  Whale,  7  East,  274;  Basten  y.  BuUer,  Id.  479;  2  Stark. 
Ey.  641;   Miller  x.  Smith,  1  Mason,  437;   Tafiy.  MorOague^li 

\.  282  [7  Am.  Dec.  216];  Okeay.Smiih,  2  Serg.  &  Lowb.  816; 

i  y.  Tucker,  19  Id.  255;  Johnston  y.  Cope,  3  Ear.  &  J.  89 
[5  Am.  Dec.  423].  4.  As  to  the  eyidence  of  an  offer  to  return 
the  goods,  and  the  refusal,  they  cited  Talee  y.  Fym,  6  Taunt. 
447. 

OKU,  for  the  appeUee,  contended:  1.  That  there  was  no  war- 
mnij,  nothing  being  said  as  to  the  quality  of  the  tobacco:  Oih 
good  y.  Lewis.  2  Ear.  &  O.  521,  523  [18  Am.  Deo.  317];  John- 
eUm  y.  Cape,  3  Ear.  &  J.  89  15  Am.  Dec.  423].  2.  That  if 
there  was  a  warranty,  as  this  was  an  action  for  the  price,  the 
plaintiff  must  nevertheless  recoyer,  unless  there  was  not  only  a 
return,  or  offer  of  a  return,  of  the  goods  in  a  reasonable  time, 
but  also  knowledge  of  the  unsoundness  by  the  yendor,  and  that 
otherwise  the  remedy  of  the  defendant  was  an  action  on  the 
warranty:  Thamian  v.Wynn,  12  Wheat.  186, 193;  and  that  the 
eaooo  cited  on  this  point  on  the  other  side  were  cases  of  actions 
on  the  warranty:  4  Johns.  421;  BlueU  y.  Osborne,  2  Serg.  & 
Lowb.  487;  ^aiufs  y.  Jhylor,  5  Johns.  395,410  [4  Am.  Dec.  374]. 

By  Court,  Dobsbt,  J.  There  is  no  pretense  that  the  ap- 
pellee was  not  a  bona  fide  holder  of  the  tobacco  sold,  without 
knowledge  of  its  unsoundness,  or  that  the  kegs  were  not 
branded  with  the  genuine  mark  of  Parkin's  crooked  brand;  but 
it  is  insisted  that  there  was  an  implied  warranty  of  qual- 
ify, according  to  the  principles  settled  by  this  court  iu  Osgood 
y.  Lewis,  2  Ear.  &  Gill,  495  [18  Am.  Dec.  817].  A  fair  ex- 
position of  the  court's  opinion  in  that  case,  will  lead  to  no  such 
inference.  The  general  principle  of  the  common  law  is  there 
more  than  once  reiterated,  ''  that  in  sales  of  personal  property 
the  seller  is  not  answerable  for  any  defects  in  the  quality  or 
eoadition  of  the  article  sold,  without  an  express  warranty  or 
{rand.**    In  enumerating  some  of  the  exceptions  to  this  rule, 
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it  is  stated,  *'  that  if  the  buyer  had  no  opportnnily  of  aacertain-* 
ing  by  inspection  the  quality  of  the  article,  there  is  an  implied 
warranty  that  it  be  salable  in  the  market  under  the  de- 
nomination by  which  it  was  sold."  To  sustain  the  appellant's 
position  of  implied  warranty,  no  aid  can  be  drawn  from  thia 
exception.  The  purchase  was  of  twenty-four  kegs  of  tobacco, 
branded  with  Parkin's  crooked  brand,  and  by  that  denomina- 
tion were  they  salable  in  the  market.  Of  the  quality  of  that 
tobacco,  nothing  was  stipulated.  The  terms  on  the  part  of  the 
▼endor-  were  complied  with,  by  the  deliyezy  of  tobacco,  thua 
characterized  by  the  brand.  By  the  brand  it  was  salable  in  the 
market,  and  that  was  the  only  assurance  of  quality  on  which 
the  vendee  relied.  Once  admit  the  doctrine  contended  for  by 
appellant,  and  as  to  all  commercial  transactions,  you,  in  effect, 
annihilate  the  distinction  between  warranty  of  title  and  war- 
ranty of  quality.  Every  man  who  sells  a  barrel  of  fiour,  fish, 
pork,  or  any  commodity  subject  to  inspection,  or  which  had 
acquired  a  reputation  in  the  market,  will  be  held  impli- 
edly to  warrant  both  title  and  quality.  To  such  a  length  thia 
court  feels  itself  wholly  unauthorized  to  extend  implied  war- 
ranties. Nor  could  it  do  so  without  explicitly  overruling  the 
ease  of  Johnsion  v.  Cope  e<  a/.,  8  Har.  &  Johns.  89  [5  Am.  Deo. 
423],  and  unsettling  the  principles  it  has  recognized  in  Osgood 
V.  Lewis. 

Much  stress  has  been  laid  on  an  isolated  paragraph  extracted 
from  Osgood  v.  LcwiSf  in  which  this  court  have  said,  that  "  it 
is  not  sufficient  that  the  article  delivered  abstractedly  bear 
the  name  of  that  contracted  for;  it  must  do  more;  there  is  an 
implied  warranty  that  it  be  of  that  quality,  which  a  commodity 
of  that  name  must  possess  to  be  salable  in  the  market."  But 
construe  this  sentence  in  conjunction  with  the  remaining  parts 
of  the  court's  opinion,  and  the  interpretations  attempted  to  be 
affixed  to  it  can  not  for  a  moment  be  sustained.  The  remark 
was  predicated  upon  the  case  of  Bridge  v.  Wain,  1  Stark.  604, 
and  immediately  followed  the  reference  made  to  it.  In  that 
case.  Wain  had  sold  to  Bridge  a  quantity  of  **  scarlet  cuttings," 
an  article  in  which  the  English  dealt  with  the  Chinese  to  a  con- 
siderable extent.  The  proof  was,  that  *'  scarlet  cuttings"  were 
understood  in  the  market  to  mean  cuttings  of  cloth  only,  with- 
out any  admixture  of  serge  or  other  materials;  and  that  the 
article  sold  to  the  plaintiff  did  contain  a  quantity  of  serge,  etc. 

The  position  stated  by  this  court  was  designed  to  be  nothing 
more  than  what  was  considered  as  there  decided;  that  although 
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the  article  delivered,  abstiactedly  speakiDf^,  was  scarlet  cuttings, 
yet  it  was  not  scarlet  cuttings  of  that  quality  which  were  sala- 
ble in  this  market  as  such.  So,  in  the  present  case,  the  deliv- 
ery of  any  tohacco,  not  branded  as  per  the  bill  of  parcels,  no 
matter  what  its  excellence  might  be,  would  be  no  compliance 
with  the  terms  of  sale;  it  would  not  be  sufficient,  because  it 
did  not  possess  that  quality,  attribute, oharacteristio  mark,  viz.. 
Parkin's  crooked  brand,  by  which  it  was  known  and  rendeied 
salable  in  the  market. 

It  was  urged,  too,  that  from  the  nature  of  the  article,  and  the 
manner  in  which  purchases  of  it  are  made,  the  appellant  had 
no  opportunity  of  inspection,  and  that  therefore  the  seller  im- 
pliedly warranted  its  quality.  But  this  exception  to  the  gen- 
eral rule  of  caveat  emptor  does  not  apply  to  cases  circumstanced 
like  the  present;  but  to  those,  where  the  examination  at  the 
time  of  sale  is,  morally  speaking,  impracticable,  as  where  goods 
are  sold  before  their  arrival  or  landing.  The  mere  fact  of  the 
inspection  being  attended  with  inconvenience  or  labor,  is  not 
equivalent  to  its  impracticability.  If  the  purchaser  desire  to 
avoid  it,  and  yet  obtain  the  protection  it  would  afford  him,  he 
must  do  so  by  exacting  from  the  vendor  an  express  warranty  of 
quality. 

It  was  likewise  insisted  that  the  appellee,  knowing  the  pur- 
pose for  which  the  tobacco  was  purchased,  impliedly  warranted 
ft  to  be  suitable  therefor;  that  the  opinions  of  Chief  Justice 
Abbott  and  Lord  Ellenborough,  on  which  such  a  doctrine  rests, 
were  cited  with  approbation  by  this  court  in  Osgood  v.  Lewis, 
But  this  is  not  the  fact.  No  sanction  or  approval  was  then  or 
is  now  designed  to  be  given  to  those  opinions.  They  were  sim- 
ply referred  to  as  showing  how  much  further  some  of  the  Eng- 
lish judges  appeared  disposed  to  go  in  engrafting  exceptions 
upon  the  rule,  caveat  emptor^  than  this  court  had  gone  in  the 
case  of  Osgood  v.  Lewis, 

The  county  court  were  right  in  instructing  the  juiy,  as  in  the 
first  bill  of  exceptions,  that  there  was  no  warranty  of  the  quality 
of  the  tobacco  sold.  But  they  were  clearly  in  error  in  the  lat* 
ter  part  of  their  instructions;  that  although  the  contract  con- 
tained a  warranty,  and  an  offer  to  return  the  goods  had  been 
made  by  the  vendee  in  due  time,  yet  that  it  was  no  defense  to 
the  action  unless  the  plaintiff  knew  of  the  unsoundness  of  the 
article.  The  scienter  in  such  a  case  need  not  be  alleged,  and  if 
charged,  need  not  be  proved. 

This  error  of  the  court  below,  however,  furnishes  no  ground 
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for  reveniDg  their  jodgment.  The  appellant  snstauied  no  in- 
jary  from  it,  as  he  had  offered  no  proof,  either  of  a  warranty  or 
a  fraudulent  9(nenter.  And  upon  no  event,  therefore,  nor  upon 
the  assumption  of  both  or  either  of  these  grounds,  was  it  oom« 
petent  for  the  jury  to  have  given  a  verdict  in  his  favor. 

The  same  remarks  are  applicable  to  the  ojunion  of  the  county 
court,  in  the  second  bill  of  exceptions. 

Judgment  affirmed. 

Implisd  WAKBAsms  ov  Saub  or  Ghatkklb. — See,  on  thii  poiiii,  Borrt' 
tint  y.  Bevan^  23  Am.  Deo.  85,  end  other  deoieioDe  in  thie  eeriee  oiled  in  the 
note  thereto.  In  Bice  y.  Forsyth,  41  Md.  405,  the  principal  oaee  is  xeoogniaed 
es  an  aathority  for  the  doctrine  that,  on  a  aale  of  a  ohattel,  there  ia  no  im* 
plied  iramnty  of  quality,  except  under  special  dicomstanoes. 


Davis  t;.  GAiiVEBT. 

[6  OiLL  *  icmmmat,  969.) 

To  OongriTUTM  Tebtamsntast  Capagitt  nr  this  Siatb,  the  statute  re- 
quires that  the  testator  be  "  of  sonnd  and  disposing  mind,  and  capable  of 
ezeonting  a  yalid  deed  or  contract." 

CoNDinoK  or  tkb  Tbstatob'b  Mind,  at  the  time  of  ezeontlng  or  acknowl- 
edging the  will,  determines  his  capacity. 

EyiDXNCB  or  thb  Testator's  Mental  and  Phtbical  CoNDmoN,  before 
and  after  executing  the  will,  is  admissible  for  the  purpose  of  throwing 
light  on  his  state  of  mind  at  the  time  of  execution. 

iNGAFAonr  MAT  BE  EsTABiJSHSD  BT  PBOor  or  CSoNYBRaATioN,  aets»  w  de- 
clarations of  the  testator  inconsistent  with  sanity,  or  by  aU  of  them  taken 
together. 

TuAT  THB  DiSPOBmoNS  OF  A  WiLL  ARE  Imprudxnt,  and  not  to  be  ac- 
counted for,  is  not  su£5cient  of  itself  to  ayoid  it,  but  may  furnish  in- 
trinsic evidence  tending  to  show  incapacity  in  the  testator,  and  throwing 
suspicion  upon  the  will,  as  where  tiioee  haying  the  strongest  natural 
claims  upon  the  testator's  bounty  are  excluded  without  any  apparent  or 
known  cause. 

OoircBNTS  AND  Mannbk  OF  EzxcuTioN  OF  A  WiLL,  the  dreumstsnoes  un- 
der  which  it  was  made,  the  testator's  situation,  the  oondition  and  rela- 
tiye  situation  of  the  legatees  and  deyisees,  and  of  the  testator's  oonneo* 
tions,  their  claims  upon  him  and  the  terms  on  ^Hiich  he  stood  with  them, 
and  the  nature  and  extent  of  his  estate,  are  all  proper  to  go  befoce  the 
jury  in  determining  the  question  of  incapacity. 

Importunitt  and  Undux  Influxncx  are  not  inseparably  oooneoted  with 
fraud,  but  may  be  fraudulentiy  exerted. 

Not  Evert  Deqreb  or  Impobtuhitt  will  Invalidate  a  Will;  honest 
and  moderate  interoession,  persuasion,  or  ilattscy,  nnaooompanied  by 
fraud  or  deceit,  and  where  the  testator  is  not  thrsatsned  or  pat  in  fear, 
will  not  have  that  effect. 
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OsBAT  AK]>  Otxbbitlino  Imfobtukitt  akd  Undus  IwnxnoKMf  without  fraud, 
may,  under  partioalar  droimistaDoea,  avoid  a  will 

DsQBUE  OF  Impobtukitt  OB  Undue  Intluxncb  which  Djbtbots  the  Fbxi 
AosROT  of  a  testator,  and  renders  the  will  not  hia  &ee,  nnoonstrainod 
aci^  is  sufficient  to  invalidate  it,  not  only  as  to  the  person  using  such  in- 
fluence, bat  as  to  all  others  intended  to  be  benefited  by  it. 

Will  Made  undeb  the  Genebal  CoNTBOLUiro  and  CoMTQrxrDro  Influence 
OF  Fbab  or  dominion  over  the  testator,  by  one  who  has  put  him  in  fear,  is 
invalid,  though  such  influence  is  not  immediately  exercised  with  respect 
to  the  will;  and  proof  of  threats  or  violence  at  the  time  of  making  the 
will,  is  unneoeesafy. 

Will  OBTAnrsD  bt  Fbaud  is  void;  for  fraud  vitiates  everything  with  which 
it  is  connected. 

Fbaud  is  not  to  be  Pbesuheb,  but  positive  and  direct  proof  of  it  is  un- 


Whebe  Fbaud  IB  the  Question,  ant  Fact,  howeveb  Slight,  relevant 
to^  and  bearing  upon  the  point  at  iuue,  is  admissible;  but  the  circumstances, 
when  combined,  should  be  so  strong  as  to  satisfy  the  juty  of  the  &ct 
sought  to  be  proved. 

Bbmot^  Collatebai^  anb  Ibbblbvant  Faozb  and  circumstances  are  inad- 
missible in  evidence. 

Ant  Fact  ob  Gibcumstancb  Pebtinent  and  Material  to  the  issue,  and 
tending  to  prove  or  disprove  it,  if  offered  to  be  proved  by  competent  tes- 
mony,  is  admissible. 

Whebe  the  Coubt  does  not  Gleablt  See  that  a  Fact  is  Bntibelt  Fob* 
EiGN  to  the  issue,  and  can  not  be  connected  with  it  by  evidence  of  other 
facts,  it  is  the  practice  to  admit  proof  of  it  upon  the  assurance  of  the 
counsel  offering  it  that  it  will  turn  out  to  be  pertinent  and  materiaL 

Dbclabations  of  a  Sole  Ezecutob  and  CSontingent  Devisee,  represent- 
ing every  interest  under  the  will,  and  being  a  party  on  record,  such  dec- 
larations being  adverse  to  the  will,  and  bearing  upon  the  iuues  raised 
upon  a  caveat  agiunst  the  probate  of  it,  are  admissible  in  evidence. 

Admission  of  a  Pabtt  on  Bboord  is  alwats  AoKiasiBLB  Evidence,  with 
certain  exceptions,  though  he  be  but  a  trustee  for  another. 

Condition,  Chabacteb,  and  Conduct  of  Pebsons  abound  the  Testatob 
are  important  subjects  of  inquiry,  in  reference  to  his  situation,  family, 
and  relations,  the  extent  and  nature  of  his  estate^  the  dispositions  of  the 
will,  and  the  devisees  under  it,  in  determining  whether  it  was  obtained 
by  undue  influence  and  fraud. 

RviDENCE  OF  Illicit  Belations  between  the  testator  and  a  woman  to  whom 
and  her  children  the  whole  estate  was  given,  and  that  she  was  a  woman 
of  dissolute  character,  and,  while  inducing  the  testator,  an  old  and  fee- 
ble man,  to  confide  in  her  fidelity,  wan  carrying  on  lewd  intercourse  with 
other  men,  is  admissible,  as  tending  to  show  undue  influence. 

BVIDEHOB   that  the    MiSXBBSS*  ChILDBEN  WEBB    NOT  THE  TeBTATOB'S,   in 

BQch  a  case,  and  that  by  reason  of  age  and  infirmity  he  was  incapable  of 
begetting  children,  where  the  will  shows  that  he  provided  for  them  under 
the  belief  that  they  were  his  o£bpring^  is  admissible. 
fkfATiMBNT  BT  COUNSEL  OF  What  thet  Ezfeot  TO  Pbove,  in  reply  to  a 
statement  on  the  other  side,  is  not  a  sufficient  foundation  lor  the  intro- 
duction of  adverse  evidence  otherwise  inadmissible. 
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Whxbb  ant  Pabt  or  a  Will  wab  iibst  Suooibibd  bt  Avothxb,  it  miui 
Appear  that  its  adoption  by  the  testator  was  not  dne  to  mental  incapacity, 
firaady  or  undne  influence. 

Impobitigk  or  Umdux  Intlusncb  kubt  bats  Opkeated  upon  and  con- 
trolled the  testator  at  the  time  of  exeonting  the  will,  to  invalidate  it  on 
that  ground,  of  which  the  jory  most  jndge,  but  no  direct  or  immediate 
act  of  fraud  or  undne  influence  exerted  at  that  time,  need  be  shown. 

Facts  not  Put  in  Issun,  but  Tbndino  to  Frovx  thb  Issub,  are  •^"'^rMt 
in  evidence. 

That  Somb  of  thb  Dbyisbbs  wbbb  Slavbs  at  the  time  of  the  making  of 
the  will,  and  therefore  incapable  of  taking,  where  there  is  a  contingent 
devise  over  to  one  of  the  caveatees,  who  is  chaxged  with  undne  inflnenoa 
in  procuring  the  will,  is  a  material  subject  of  inquiry. 

Afpbal  from  Montgomery  oonnty  court,  on  exceptions  taken 
at  the  trial,  of  certain  issues  directed  to  that  court  from  the 
orphans'  court,  upon  a  caveat  flled  by  the  appellant  as  next  of 
kin,  against  the  probate  of  certain  writings  exhibited  by  George 
Oalvert,  Caroline  Oalvert,  and  others,  appellees,  as  the  last  will 
of  Thomas  Oramphin,  deceased,  and  two  codicils  thereto,  the 
said  George  Oalvert  being  named  therein  as  executor  and  con- 
tingent devisee,  and  the  other  appellees  being  devisees  and 
legatees  under  said  will  and  codicils.  The  issues  upon  which 
the  trial  was  bad  are  sufliciently  stated  in  the  opinion.  At  the 
trial  the  plaintiff,  now  appellant,  having  proved  certain  facts 
which  appear  from  the  opinion,  for  the  purpose  of  showing 
that  the  said  Oramphin  was  not  of  sound  and  disposing  mind, 
and  that  said  will  was  procured  by  fraud,  imposition,  and  undue 
influence,  offered  evidence  to  prove  a  certain  declaration  made 
by  the  defendant,  George  Oalvert,  which  is  also  stated  in  the 
opinion,  and  also  offered  competent  witnesses  to  show  that 
Oarolioe  Oalvert,  while  living  with  the  said  Oramphin,  as  his 
mistress,  and  inducing  him  to  confide  in  her  fidelity  to  him, 
indulged  in  lewd  intercourse  with  other  persons;  that  before, 
and  until  becoming  his  mistress,  she  was  a  common  prostitute; 
that  the  children  of  the  said  Oaroline,  named  in  the  will,  were 
by  her  deceitfully  and  artfully,  and  by  undue  influence,  im- 
posed upon  the  said  Oramphin  as  his  offspring,  whereas  they 
were  in  fact  the  spurious  fruits  of  her  secret  amours  and  inter- 
course with  other  men;  that  by  reason  of  old  age,  debility,  and 
infirmity,  the  said  Oramphin  was,  during  his  illicit  connection 
with  the  said  Oaroline,  physicaUy  incapable  of  begetting  chil- 
dren; and  that  the  defendant,  George  Oalvert,  was  convinced, 
and  believed,  and  had  good  reason  to  believe,  that  the  said 
children  were  not  Orampbin's  offspring,  and  nevertheless  aided 
and  abetted  the  false  and  deceitful  imposition  of  them  upon  said 
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Cramphin  as  his  issae.  Upon  objection,  by  the  defendants,  the 
evidence  offered  on  each  of  these  points  was  rejected  by  the 
court,  and  to  the  decisions  rejecting  ihe  same  the  plaintiff  doly 
excepted.     This  constitated  the  first  bill  of  exceptions. 

It  farther  appeared,  that  before  any  evidence  was  introduced, 
the  plaintiff's  couDsel,  in  opening  the  case  to  the  jury,  stated 
the  evidence  proposed  to  be  introduced  to  show  fraud,  imposi- 
tion, and  undue  influence  in  procuring  the  will,  the  evidence  so 
stated  being  the  same  in  substance  as  that  subsequently  offered 
upon  the  trial.  The  defendants*  counsel,  in  opening  the  case 
to  the  jury,  before  any  evidence  was  offered,  set  forth  in  like 
manner  the  grounds  and  evidence  upon  which  the  defendants 
relied  to  support  the  will,  and  to  repel  the  allegations  and  evi- 
dence of  the  plaintiff,  stating,  among  other  things,  that  it  would 
appear  that  although  the  said  Oaroline  lived  with  Oramphin  as 
his  mistress,  she  was  otherwise  of  good  character  and  conduct, 
and  faithful  to  him  as  such  mistress,  a  tender  nurse  of  his  old 
age,  and  careful  superintendent  of  his  household;  that  he  ac- 
knowledged her  children  as  his,  and  treated  them  as  such,  and 
that  they  were  in  fact  his  offspring,  as  was  evidenced,  among 
other  things,  by  their  strong  personal  resemblance  to  him. 
The  counsel  further  read  to  the  jury  the  plaintiff's  libel,  and 
Oeorge  Oalvert's  answer  to  it.  The  plaintiff's  counsel  insisted 
that  by  this  opening  the  defendants  waived  all  objection  to  the 
admissibility  of  the  evidence  subsequently  offered,  as  above 
stated,  as  to  the  true  paternity  of  the  said  children,  even  though 
it  would  have  been  inadmissible  without  such  opening;  but  the 
court  held  the  evidence  inadmissible,  notwithstanding  the  open- 
ing  made  by  the  defendants*  counsel.  The  plaintiff  again  ex- 
cepted, and  this  constituted  the  second  bill  of  exceptions. 

The  third  bill  of  exceptions  arose  on  the  instructions  of  the 
court,  given  upon  the  prayer  of  the  counsel  for  the  defendants, 
with  certain  modifications  prayed  by  the  plaintiff's  counsel. 
The  substance  of  the  first  and  second  instructions  is  given  in 
the  opinion.  The  others  were  substantially  as  follows:  8.  That 
before  deciding  that  the  instruments  in  question  were  obtained 
by  fraud,  the  jury  must  be  satisfied  that  fraud  was  actually 
proved,  and  that  fraud  was  not  to  be  presumed,  but  that  fraud 
was  not  a  single  fact,  but  a  conclusion  to  be  drawn  from  all  the 
facts  and  circumstances,  and  need  not  be  proved 'by  direct  and 
positive  proof,  and  that  upon  the  issues  in  this  case,  the  plaint- 
iff was  not  bound  directly  to  prove  actual  fraud;  that  the  will 
and  codidls  might  be  as  well  impeached  by  showing  that  they 
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were  pioeuied  by  ciieomvention  or  hj  means  of  dominion  and 
undae  inlhience  oier  the  testalory  boi  thai  ciroamTention  and 
undue  inflnenee  implied  frandnlent  practices.  4.  That  the 
question  of  the  paternity  of  the  children  named  in  the  will  was 
not  intobred  in  any  of  the  iasnea  in  the  cause,  and  that  evidence 
on  that  subject  was  not  relevant  to  any  of  said  issues,  but  that 
it  was  competent  for  the  jury  to  presume,  if  it  was  proved  to 
their  Batiflfartion  thai  the  will  was  obtained  by  fraud,  deceit, 
imposition,  drcumveniion,  or  undue  influence,  that  the  ac- 
knowledgment of  said  children  contained  in  the  will  was  pro- 
cured by  the  same  unfiur  means  as  the  rest  of  the  wilL  6.  Thai 
the  question  whether  any  of  the  devisees  or  legatees  in  the  will 
had  legal  capacity  to  take  under  the  will,  was  not  relevant  to 
any  of  the  issues  in  the  cause.  6.  That  if  the  jury  should 
believe  thai  at  the  time  of  making  the  will  and  codicils  the  tes- 
tator was  of  sound  and  disposing  mind  and  memory,  and  was 
not  then  controlled  in  making  the  same  by  the  fraudulent  sug- 
gestions or  undue  influence  of  Cteorge  or  Oaroline  Calvert,  or 
either  of  them,  the  verdict  must  be  for  the  defendants  on  the 
first  seven  issues,  but  that  it  was  the  province  of  the  jury  to 
decide,  from  all  the  circumstances,  whether  such  fraudulent 
suggestions  and  undue  influence  operated  on  the  mind  of  the 
testator  at  the  time  of  making  the  will  and  codicils,  and  induced 
him  to  make  them  as  he  did,  though  such  fraudulent  sugges- 
tions were  not  made  at  that  predae  time,  and  though  no  act 
was  then  committed  in  the  palpable  exertion  of  such  undue  in- 
fluence. 7.  That  though  the  jury  should  believe  from  the  evi- 
dence that  the  testator  was  induced  to  make  said  will  and  codicils 
by  the  persuasion,  request,  or  importunity  of  the  said  CSaroline, 
or  any  other  person,  this  would  not  invalidate  such  will  and 
codicils  unless  the  jury  should  further  believe,  from  the  evi- 
dence, that  such  persuasion,  request^  or  importunity  was  fraud- 
ulent, or  was  carried  into  effect  by  circumvention  or  by  means 
of  undue  influence  or  dominion  over  the  mind  and  actions  of  the 
testator,  but  that  circumvention  and  undue  influence  implied 
fraudulent  practices. 

The  court  refused  to  modify  the  fifth  instruction  as  prayed  by 
the  plaintiff,  by  adding  thereto  the  following:  Thai  though  the 
question  whether  the  children  named  in  the  will  were  capable 
or  incapable,  as  slaves,  of  taking  under  the  will,  or  whether,  in 
consequence  of  their  incapacity,  the  devise  over  to  the  said  Car- 
oline or  to  the  said  G^rge  Calvert  would  take  effect^  could  not 
be  decided  on  the  issues  in  this  cause;  yet  the  capacity  of  said 
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children  to  take,  and  the  character  and  consequences  of  the  de- 
vises over  in  case  of  their  incapacity,  were  cironmstances  com- 
petent to  be  considered  by  the  jury  in  deciding  on  the  several 
issaes  touching  the  mental  capacity  of  the  testator  and  the 
fraud,  deception,  imposition,  circumvention,  and  undue  influence 
charged  in  said  issues.  The  modification  of  the  third  and  sev- 
enth instructions,  by  adding  thereto  the  statement  that  circum- 
vention and  undue  influence  implied  fraudulent  practices,  wa^ 
made  by  the  court  at  the  instance  of  the  defendants'  counsel. 
The  plaintiff  excepted  to  all  the  instructions,  and  toihe  refusal 
of  additional  instructions  as  prayed  by  the  plaintiff. 
.  The  defendants  also  took  an  exception,  which,  however,  need 
not  be  stated,  as  it  was  not  considered  by  the  court.  The  ver- 
dict being  for  the  defendants,  the  plaintiff  appealed. 

A.  C.  Magruder,  Jones^  and  B.  J,  Bowie,  for  the  appellant,  cited 
authorities  on  the  following  points:  1.  As  to  the  admissibility 
of  the  evidence  of  the  declarations  of  George  Oalvert,  and  of 
the  other  facts  offered  by  the  plaintiff  to  show  fraud,  deceit, 
imposition,  and  undue  influence,  and  the  incapacity  of  the  al- 
leged testator,  and  as  to  how  fur  the  plaintiff  was  required  to 
go  in  the  proof  of  such. fraud,  deceit,  imposition,  undue  influ- 
ence, and  incapacity:  2  Stark.  Ev.  390  and  note  (A);  1  Phil. 
Ev.,  sees.  6,  72,  74,  75,  112;  Boscoe,  28;  Peake  Ev.  357,  375; 
Ooodrighi  v.  Saul,  4  T.  R.  356;  Bat*^8  v.  Graves,  2  Ves.  jun.  288; 
Harrison  v.  Bowan,  2  Wash.  0.  G.  580;  1  Oox  Oh.  854;  Martih  v. 
Tyrrel,  4  Eccl.  Bep.  51;  7  Bac.  Abr.  303;  1  Madd.  256;  Id.  283; 
Green  v.  Skepworlhy,  1  Eccl.  Bep.  34;  Clark  v.  Fisher,  1  Puige, 
171  [19  Am.  Dec.  402];  PaUerson  v.  Palleraon,  6  Serg.  &  B.  55; 
Dietrick  v.  Dielrick,  5  Id.  207;  Harrison  v.  VaUance,  1  Bing.  4.); 
4  Stark.  39-48;  Bauerman  v.  Badeniue,  7  T.  B.  663;  Hanson  v. 
Parker,  1  Wils.  257;  Dowden  v.  Fowle,  4  Camp.  38;  Bell  v.  Ansley, 
16  East  143;  King  v.  Inhabiianls  of  Hard  wick,  11  Id.  578;  Curry 
V.  Walker,  1  Esp.  458;  WhUcomb  v.  WhUney,  Doug.  652;  Wjod 
V.  Braddick,  1  Taunt.  104;  Peake  Gas.  203;  NichoUs  v.  Duwding, 
1  Stark.  Gas.  81;  Lucas  v.  De  La  Cour,  1  Mau.  &  Sel.  249;  Boo. 
Abr.,  tit.  Evidence,  673;  Davis  v.  Barney,  2  Gill  &  J.  882;  2  Ev. 
Poth.  29;  Swinb.  29;  3  Stark.  Ev.  1704,  1705.  2.  That  the 
first  instruction  was  erroneous:  Bennel  v.  Vade,  2  Atk.  327. 
8.  That  the  third  instruction  was  erroneous:  Harrison  v.  Rowan, 
8  Wash.  G.  0.  580;  2  Eccl.  Bep.  131;  1  Swinb.  22  and  note;  1 
Fonb.  72,  73.  4.  That  the  fifth  instruction  was  erroneous  with- 
out the  modification  prayed  by  the  plaintiff:  Clark  v.  Pislter,  1 
Paige.  173;  2  South.  456;  6  Serg.  &  B.  55;  2  Stark.  Ev.  1708. 
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5.  As  to  error  intbe  BeTenthinstniction:  1  Swinb.  22.  6.  They 
also  cited  2  Aik.  324;  1  Fonb.  69«  note  (a);  7  Bac.  Abr.  381; 
Plume  T.  Beale^  1  P.  Wins.  388,  to  the  point  that  this  being  a 
qaesiion  of  probate,  and  of  the  validity  of  the  will,  and  not  its 
jurisdiction,  the  probate  court,  and  not  the  oonrt  of  bhanoeiy, 
was  the  proper  tribunal  to  decide  it. 

8wan^  B,  S.  Gax^  and  Johnson,  for  the  appellees,  claimed 
among  other  things:  !•  That  the  evidence  offered  as  to  the 
paternity  of  the  children  was  inadmissible  nnder  the  issnes  in 
this  cause,  though  it  might  be  admissible  in  a  different  class  of 
cases:  KenweU  y.  AhboU^  4  Yes.  802;  Ex  fxirte  WaUop,  4  Bro. 
Ch.  90;  WUkinsony.  Adams,  lYes.  &  Bea.  422,  453,462;  Oordan 
T.  Oordon,  1  Meriv.  141.  2.  That  evidence  showing  part  of  the 
will  to  be  void  was  inadmissible  under  an  issue  going  to  the 
validity  of  the  entire  instrument:  8  Stark.  Ev.  880;  Kentoell  v. 
JbboU,  4  Yes.  802;  Plume  v.  Beale,  1  P.  Wms.  388.  3.  That 
the  defendants'  method  of  opening  the  case  did  not  let  in  evi  • 
dence  otherwise  inadmissible:  Stringer  v.  Young,  8  Pet.  320, 
337;  Walkup  v.  Prait,  5Har.  &  J.  56.  4.  That  the  instructions 
were  correct:  Craycrqfi  v.  Craycrofi,  6  Har.  k  J.  57;  Ooale  v. 
EarHngUm,  7  Id.  147;  8  GKll  &  J.  450;  Hov.  on  Frauds, 
17-27. 

By  Court,  Buchanan,  0.  J.  This  case  comes  up  on  appeal 
from  the  Montgomery  county  court,  on  exceptions  taken  at  the 
trial  of  issues  sent  to  that  court  from  the  orphans'  court  of  the 
same  county,  upon  a  caveat  against  the  admission  to  probate  of 
certain  instruments  of  writing,  purporting  to  be  the  will  of 
Thomas  Cramphin,  and  the  several  codicils  thereto.  There  are 
three  bills  of  exception,  the  two  first  to  the  rejection  by  the 
court  of  evidence  offered  on  the  part  of  the  appeUant  to  im- 
peach those  instruments,  and  the  third  to  a  series  of  instructions 
given  by  the  court  to  the  juiy  after  the  testimony  was  closed. 

There  is  no  question  before  us  relating  to  the  oonstmotion  of 
the  will.  Nor  is  it  a  question  before  this  court,  whether  the 
evidence  offered,  if  true,  would  be  sufficient  to  sustain  the 
issues  on  the  part  of  the  appellant.  That  is  not  a  subject  for 
consideration  on  this  appeal.  All  that  we  are  called  upon  to 
do,  and  can  legitimately  do,  is  to  decide  upon  the  competency 
of  that  evidence,  and  the  correctness  of  the  instmotiona  given 
to  the  jury,  to  do  which  it  is  necessary  to  see  what  the  issues 
are.    They  are  eight  in  number. 

The  first,  whether  Thomas  Cramphin,  at  the  several  times  of 
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signiDg  the  respective  instminents  of  writing,  was  of  a  sound 
and  disposing  mind? 

2.  "Wbetber,  at  tbe  several  times  of  signing  them,  be  was 
urged  tbereto  by  sucb  importunities  of  the  appellees,  or  either 
of  tbem,  as  he  was  too  weak  to  resist,  and  under  circumst-ances 
which  left  him  not  free  to  act  in  the  disposition  of  his  estate  ? 

3.  Whether  bis  several  signatures  thereto  were  bis  own  free 
and  voluntary  acts,  with  a  knowledge  of  the  contents  of  the  sev- 
eral instruments,  and  without  tbe  exercise  of  an  undue  influ- 
ence by  the  appellees,  which,  in  his  then  situation  and  then  im- 
becility of  mind,  prevented  him  from  making  a  disposition  of 
his  property  according  to  his  own  free  will  ? 

4.  Whether  the  execution  of  tbe  instruments  was  procured 
by  fraud  and  misrepresentation  of  tbe  appellees,  or  any  of 
them,  or  by  others  acting  with  the  privity,  and  by  the  directions 
of  tbem,  or  any  of  tbem? 

5.  Whether,  in  the  situation  in  which  he  was  placed,  and  un- 
der the  circumstances  connected  with  the  execution  of  the  in- 
struments, at  the  several  times  when  they  were  executed  by 
him,  he  was  capable  of  knowing  their  contents,  the  manner  in 
which  they  disposed  of  his  estate,  and  of  withholding  bis  assent 
thereto  ? 

6.  Whether  they  are  void  by  reason  of  undue  influence, 
fraudulent  devices,  impositions,  misrepresentations,  and  de- 
ceits, practiced  upon  him  by  Caroline  Calvert,  or  by  her  pro- 
curement, to  induce  him  to  execute  them  ? 

7.  Whether  they  are  void  by  reason  of  undue  influence, 
fraudulent  devices,  and  misrepresentations  practiced  upon  him 
by  the  appellees,  or  any  of  tbem,  to  induce  him  to  execute 
them  ? 

8.  Whether  at  any  time  subsequent  to  their  execution  he  was 
desirous  of  altering  them,  and  whether  be  was  prevented  by 
tbe  management,  fraud,  undue  influence,  or  importunities  of 
Caroline  Calvert  and  George  Calvert,  or  either  of  tbem,  or  oth- 
ers by  their  procurement? 

The  first  relates  to  mental  incapacity.  Tbe  second  to  undue 
importunities  by  the  appellees,  or  one  of  tbem.  The  third  to 
undue  influence  by  tbe  appellees.  Tbe  fifth  to  tbe  capability 
of  Crampbin  to  know  tbe  contents  of  tbe  instruments,  and  to 
withhold  bis  assent,  under  tbe  circumstances  connected  with 
the  execution  of  tbem.  Tbe  fourth,  sixth,  seventh,  and  eighth 
relate  to  undue  and  fraudulent  practices.  They  are  substan- 
tially the  same  as  respects  the  means  supposed  to  have  been 
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employed,  but  differ  as  to  the  persoDs  employing  tbem.  The 
fourth  looking  to  the  appellees,  or  some  of  them,  or  to  others 
acting  with  the  privity  and  by  the  directions  of  them,  or  some 
of  them.  The  sixth  to  Caroline  Calvert,  or  some  others  by  her 
procurement.  The  seventh  to  the  appellees,  or  some  of  them; 
and  the  eighth  to  Caroline  Calvert  and  George  Calvert,  or  one 
of  tbem,  or  others  jj  their  procurement. 

The  questions,  then,  that  were  presented  to  the  jury  for  trial 
upon  these  issues,  are  questions  of  mental  incapacity,  undue 
importunity,  undue  influence,  and  of  fraud. 

The  third  section  of  the  first  subchapter  of  the  act  of  1798, 
c.  101,  provides,  **  that  no  will,  testament,  or  codicil,  shall  be 
good  and  effectual  for  any  purpose  whatsoever,  unless  the  per- 
son making  the  same,  be,  at  the  time  of  executing  or  acknowl- 
edging it,  of  sound  and  disposing  mind,  and  capable  of  exe- 
cuting a  valid  deed  or  contract."  These  latter  words,  "  and 
capable  of  executing  a  valid  deed  or  contract,"  are  of  import- 
ance in  the  investigation  of  every  question  touching  the  mental 
capacity  of  a  testator.  He  who  is  not  competent  to  execute  a 
valid  deed  or  contract,  is,  under  the  testamentary  system  of 
this  state,  incompetent  to  make  a  valid  will  or  testament.  It  is 
not  sufficient  of  itself,  that  a  testator  should  be  able  to  describe 
his  feelings,  or  give  correct  answers  to  ordinary  questions.  His 
feelings  at  the  moment  may  dictate  his  description  of  them,  and 
the  questions  may  prompt  the  answers,  and  yet  he  may  be  in- 
adequate to  the  transaction  of  other  business,  and  unable  to 
dispose  of  his  estate  with  understanding  and  discretion. 

The  written  law  of  this  state  furnishes  the  rule  by  which  the 
capacity  of  a  testator  is  to  be  measured;  and  the  inquiry  must 
always  be,  whether,  at  the  time  of  executing  or  acknowledging 
the  will  or  testament,  he  was  capable  of  executing  a  valid  deed 
or  contract;  that  is  here  the  standard  by  which  the  mental 
capacity  of  a  testator  is  to  be  ascertained,  and  no  inferior  grade 
of  intellect  will  suffice.  That  state  of  mental  capacity  is  to  be 
determined  by  the  condition  of  the  testator's  mind  at  the  time 
of  his  executing  or  acknowledging  the  will  or  testament.  For 
notwithstanding  his  incapacity  at  a  prior  or  subsequent  time 
should  be  proved,  it  does  not  necessarily  follow  that  he  was 
incompetent  when  the  will  or  testament  was  made,  as  his  inca- 
pacity before  or  after  that  time  might  have  been  the  effect  of  a 
temporary  cause.  But  for  the  purpose  of  shedding  light  upon 
the  state  of  his  mind,  at  the  time  the  will  or  testament  was 
made,  evidence  of  its  condition,  and  of  his  bodily  imbecility. 
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both  before  and  after  that  period,  may  be  produced.  Aud  a 
jury  may,  upon  the  whole  evidence,  infer  incompetency  at  the 
time  of  executing  or  acknowledging  the  will  or  testament,  ac- 
cording to  the  character  and  cause  of  tbe  entire  incapacity 
proved;  which  may  be  established  by  proof  of  the  conversations 
or  actions  or  declarations  of  the  testator,  inconsistent  with 
sanity,  or  of  all  of  them  taken  together.  Tbe  general  maxim 
is,  aemelfuribundus  semper  furibundus  proesumitur.  It  is  not  of 
itself  sufficient  to  avoid  a  will  or  testament,  that  its  dispositions 
are  imprudent,  and  not  to  be  accounted  for.  But  a  will  or  tes- 
tament may,  by  its  provisions,  furnish  intrinsic  evidence  involv- 
ing it  in  suspicion,  and  tending  to  show  the  incapacity  of  the 
testator  to  make  a  disposition  of  his  estate  with  judgment  and 
understanding,  in  reference  to  the  amount  and  situation  of  hia 
property,  and  the  relative  claims  of  the  different  persons  wha 
should  have  been  the  objects  of  his  bounty — such  ds  a  disposi- 
tion of  bis  whole  estate,  to  the  exclusion  of  near  and  dear  rela- 
tions, having  the  strongest  natural  claims  upon  his  affection:  a. 
wife  and  children,  for  instance,  or  other  near  relations,  without, 
any  apparent  or  known  cause,  which  alone  would  be  a  suspi-- 
cious  circumstance,  although  not  furnishing  per  se  sufficient 
ground  for  setting  aside  the  instrument. 

This  is  but  a  single  example,  and  not  given  as  the  only  one, 
calculated  to  excite  suspicion  of  the  competency  and  freedom 
to  act  of  a  testator.  The  contents,  therefore,  of  the  will  or 
testament  itself,  and  the  manner  in  which  it  was  written  and 
executed,  together  with  the  nature  and  extent  of  the  estate  of 
the  testator;  his  family  and  connections;  their  condition  and 
relative  situation  to  him;  the  terms  upon  which  he  stood  with 
them,  and  the  claims  of  particular  individuals;  the  condition 
and  relative  situation  of  the  legatees  or  devisees  named;  the 
situation  of  the  testator  himself,  and  the  circumstances  under 
which  the  vnll  or  testament  was  made,  are  all  proper  to  be  shown 
to  the  jury,  and  often  afford  important  evidence  in  the  decision 
of  the  question  of  incapacity.  And  sometimes,  if  taken  alto- 
gether, may,  according  to  tbe  degree  of  the  injustice,  absurdity, 
or  unreasonableness  of  the  dispositions  attempted  to  be  made 
of  the  property,  tending  to  induce  a  reasonable  doubt  of  tbe 
necessary  sanity  of  the  maker,  and  of  his  free  agency  uncon- 
trolled by  some  undue  influence,  and  the  nature  of  tbe  attend- 
ing circumstances,  aud  condition,  and  conduct,  aud  character 
of  those  around  him,  justify  a  jury  in  deciding  against  the  vali- 
dity of  the  instrument,  when  its  provisions,  standing  alone. 
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unattended  by  such  circumstances,  or  not  coupled  with  thezn, 
would  not  be  sufficient. 

Fraud  is  a  distinct  head  of  objection  from  importunity  and 
undue  influence.     Importunity  and   undue  influence   may  be 
fraudulently  exerted,  but  they  are  not  inseparably  connected 
with  fraud;  nor  is  it  every  degree  of  importunity  that  is  suf- 
ficient to  invalidate  a  will  or  testament.     Honest  and  moderate 
intercession  or  persuasion,  or  flattery,  unaccompanied  by  fraud 
or  deceit,  and  where  the  testator  has  not  been  threatened  or 
put  in  fear  by  the  flatterer  or  persuader,  or  his  power  or  domin- 
ion over  him,  will  not  have  that  effect.     But  there  may  be  great 
and  overruling  importunity,  and  undue  influence  without  fraud, 
which,  when  established,  may  and  ought  to  have  effect  (under 
circumstances),  to  avoid  a  will  or  testament.     Such  as  the  im- 
moderate, persevering,  and  begging  importunities  and  flattery 
of  a  wife  who  will  take  no  denial,  pressed  upon  an  old  and 
feeble  man,  which  may  be  better  imagined  than  described;  or 
dominion  obtained  over  the  testator  under  the  influence  of  fear, 
produced  by  threats,  violence,  or  ill-treatment.     lu  neither  of 
those  instances  may  there  be  any  direct  fraud;  but  an  overrul- 
ing influence  upon  the  mind  and  feelings  of  a  testator,  according 
to  the  degree  of  his  judgment  and  firmness. 

To  persuade  or  importune  mcrel}',  is  not  to  defraud,  neither 
is  it  a  fraud  to  threaten  or  ill-treat,  where  there  is  no  false  im- 
pression, no  deception  practiced;  but  it  is  the  moving  cause  of 
a  pervading  fear  operating  upon  and  governing  the  will  and 
actions  of  the  person  so  put  in  fear,  and  controlling  and  re- 
atraining  the  fair  bias  of  his  mind.  Open  violence  is  usually 
the  opposite  of  fraudulent  and  deceitful  practices;  but  not  less 
destructive  of  the  validity  of  a  will  or  testament  made  under 
its  influence.  A  testator  should  enjoy  full  liberty  and  freedom 
.in  the  making  of  his  will,  and  possess  the  power  to  withstand 
all  contradiction  and  control :  1  Swinbourne  on  Wills,  22.  That 
degree,  therefore,  of  importunity  or  undue  influence,  which  de- 
prives a  testator  of  his  free  agency,  which  is  such  as  he  is  too 
"weak  to  resist,  and  will  render  the  instrument  not  his  free  and 
unconstrained  act,  is  sufficient  to  invalidate  it:  Kirloside  v.  Har^ 
rison,  1  Eng.  Eccles.  Rep.  336;*  3  Stark.  Ev.,  pt.  4,  1707.  Not 
in  relation  to  the  person  alone,  by  whom  it  is  so  procured,  but 
as  to  all  others,  who  are  so  intended  to  be  benefited  by  his  un- 
due infiuence. 

That  is  the  settled  principle  running  through  the  books  oj 
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aatboritj,  and  is  equally  applied  to  cases  of  fraud,  as  in  Bennei 
V.  Vade  and  others,  2  Atk.  324;  Ex  parte  Fearen,  5  Ves.  633;  Ex 
parte  WaUopy  4  Bro.  Ch.  Cas.  90,  and  4  Ves.  890;  Huguenin  v. 
Bosley,  14  Ves.  273;  7  Bac.  Abr.  303,  304.  If  it  were  other- 
wise, the  guards  thrown  by  law  around  testators,  and  the  inter- 
est of  those  having  just  and  natural  claims  upon  them,  would 
afford  but  a  veiy  feeble  protection;  as  he  who  procures  a  will 
bj  fraud,  misrepresentation,  imposition,  or  undue  iDfluence, 
may  readily  procure  the  property  to  be  given  to  others,  instead 
of  reserving  it  directly  to  himself.  No:  but  in  the  language  of 
Lord  Chief  Justice  Wilmot,  in  Bridegroom  v.  Oreen,  "  whoever 
receives  it  must  take  it  tainted  and  infected  with  the  undue  in- 
fluence and  imposition  of  the  person  procuring  the  gift;  hia 
partitioning  and  cantoning  it  out  among  his  relations  and 
friends,  will  not  purify  the  gift,  and  protect  it  against  the 
equity  of  the  persons  imposed  upon:"  14  Ves.  289.  And  so  in 
2  Bac.  Abr.  (Gwill.  ed.)  303,  304:  "If  a  man,  by  occasion  of 
some  present  fear  or  violence,  or  threatening  of  future  evils, 
does  at  the  same  time,  or  afterwards,  by  the  same  motive,  make 
a  will,  it  is  void,  not  only  as  to  him  who  puts  him  so  in  fear» 
but  as  to  all  others." 

So  that  to  avoid  a  will  or  testament  it  is  not  necessary  thai 
threats  or  violence  should  have  been  practiced  or  resorted  to  at 
the  time  of  making  it,  but  it  is  pnough  if  it  was  made  at  any 
time  afterwards,  under  the  general  controlling  and  continuing 
influence  of  fear  or  dominion  over  the  testator  by  the  person 
who  so  put  him  in  fear;  though  not  immediately  exercised  in 
regard  to  that  particular  instrument. 

Fraud  vitiates  everything  with  which  it  is  connected.  A  will 
or  testament,  therefore,  which  is  obtained  by  fraud ,  is  void,  and 
though  fraud  is  never  to  be  presumed,  yet  it  is  not  necessary 
to  prove  it  by  positive  and  direct  testimony.  But  being  usually 
wrapt  up  in  mystery,  if  well  concerted,  it  is  generally  by  cir- 
cumstances only,  by  inductions  of  particulars,  some  of  them 
often  apparently  trivial,  that  it  can  be  brought  to  light  and 
defeated.  And  in  a  question  of  fraud,  any  fact,  no  matter  how 
slight,  bearing  at  all  on  the  point  at  issue,  and  not  wholly 
irrelevant,  may  be  admitted.  But  the  circumstances,  when 
combined  and  considered  by  the  jury,  should  be  so  strong  as 
to  satisfy  them  of  the  existence  of  the  fact  they  are  offered  to 
establish. 

It  is  a  well-settled  rule  of  evidence  that  remote  and  collateral 
facts  and  circumstances,  not  pertinent  or  relevant  to  the  issue 
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to  be  tried,  are  inadmissible  in  evidence.     They  are  not    only 
useless,  but  as  tbey  are  calculated  to  distract  tbe  attention  of 
the  jury,  tbey  may  be  mischievous,  and  tend  t.o  prejudice  and 
mislead  them.     But  it  is  equallj*  well  settled  that  facts  and  cir- 
cumstances tending  to  prove  the  issue  are  admissible.     Nothings 
that  is  pertinent  or  material  to  tbe  issue  joined,  and  tending"  to 
prove  or  disprove  it,  is  inadmissible,  if  offered  to  be  established 
by  competent  testimony,  and  it  is  the  duty  of  the  judge,  in  the 
exercise  of  a  sound   discretion,  to  discriminate  between   such 
facts  as  are  merely  collateral  and  foreign  to  the  issue,  and  sucli 
as  are  connected  with  it. 

It  is  sometimes  difficult  to  ascertain  whether  a  particular  fact 
offered  in  evidence  is  connected  with  the  issue,  and  will  or  will 
not  become  material  in  the  progress  of  the  investigation.  In 
such  cases  the  court,  not  clearly  seeing  tbat  it  is  wholly  foreig^n 
and  irrelevant  to  the  issue,  and  can  not  be  connected  with  it 
by  evidence  of  other  facts  and  circumstances,  it  is  proper  and 
usual  in  practice  to  admit  the  proof  on  tbe  assurance  of  the 
counsel  who  tenders  it,  that  it  will  turn  out  to  be  pertinent  and 
material;  otherwise,  material  and  important  testimony  might 
frequently  and  injuriously  be  excluded,  which  it  is  the  province 
of  the  court  to  guard  against  when  it  may  be  done.  As  where 
the  matter  in  issue  depends  upon  a  variety  of  facts  and  circum- 
stances, to  be  proved  in  different  ways,  and  by  different  wit- 
nesses, the  whole  of  which  can  not  always  be  presented  to  tbe 
court  at  one  view,  the  relevancy  of  any  one  of  which,  standing 
alone  as  a  mere  isolated  fact,  may  not  clearly  appear,  and  could 
only  be  shown  by  a  disclosure  of  the  whole  in  proof;  and  yet 
tbe  rejection  of  it  have  the  effect  to  destroy  the  force  of  all  the 
rest,  when  the  wbole,  taken  together,  would  be  conclusive  of 
the  question.  And  when  it  does  not  clearly  appear  a  priori^ 
that  a  fact  offered  to  be  proved  is  collateral  and  irrelevant, 
there  is  generally  less  miscbief  to  be  done  or  apprehended  by 
admitting  it,  tbough  it  should  afterwards  turn  out  to  be  merely 
collateral,  than  by  tbe  rejection  of  tbe  proof  of  a  fact,  only  be- 
cause standing  alone,  it  does  not  plainly  appear  to  be  connected 
with  the  issue,  but  may,  when  connected  with  other  facts  and 
circumstances,  become  material  and  important.  In  short,  no 
competent  means  of  ascertaining  tbe  truth  ought  to  be  rejected; 
and  all  the  surrounding  facts  of  a  transaction  that  can  be  estab- 
lished by  competent  evidence  may  be  submitted  to  a  jury,  who 
are  the  judges  of  their  force  and  effect.  Applying  these  prin- 
ciples of  law  and  rules  of  evidence  to  tbe  present  case,  the  tes- 
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timony  offered  at  the  trial  on  the  part  of  the  appellant,  and 
rejected  bj  the  court,  should  have  been  suffered  to  go  to  the 
jarj  as  evidence  of  facts  relevant  to,  and  tending  to  prove  the 
issaes  on  her  part. 

It  is  contended,  on  the  part  of  the  defendants,  that  the  exist* 
ence  of  the  facts  and  circumstances  offered  to  be  proved,  were 
not  put  in  issue,  and  therefore  properly  rejected. 

It  is  true  that  they  were  not  put  in  issue,  nor  was  it  neces* 
sary  that  they  should  have  been;  but  they  were  offered  to  es- 
tablish the  facts  that  were  put  in  issue — mental  incapacity,  im- 
portunity, undue  influence,  and  fraud;  and  if  relevant  to  either 
of  those  issues,  they  were  proper  to  be  submitted  to  the  jury, 
no  matter  how  slight  they  may  be  supposed  to  be,  whether 
taken  separately  or  collectively.  In  the  plea  of  per  fraudem, 
has  it  ever  been  held  necessary  to  set  out  every  minute  circum- 
stance, by  the  aid  of  which  the  fraud  alleged  is  proposed  to 
be  unveiled?  The  fraud  imputed  is  one  thing;  the  evidence  by 
which  it  is  to  be  established  is  another,  and  quite  a  different 
one. 

The  only  questions  here,  then,  are,  first,  whether  the  testi- 
mony by  which  the  facts  were  proposed  to  be  proved,  was  com- 
petent evidence  for  that  purpose;  and  secondly,  whether  those 
facts,  if  established,  are  relevant  and  bear  upon  the  points  in 
issue,  or  any  of  them. 

The  first  of  these  questions  is  settled  by  the  record;  the  first 
bill  of  exceptions  stating  that  they  were  offered  to  be  proved  by 
competent  and  credible  witnesses. 

As  to  the  second,  it  appears  that  Caroline  Calvert,  who  is  the 
reputed  illegitimate  daughter  of  George  Calvert  by  a  female 
slave,  was  not  the  wife  of  Thomas  Cramphin,  but  his  kept 
mistress;  that  at  the  time  of  bis  forming  that  illicit  connection 
with  her,  he  was  about  seventy-five  years  of  age;  that,  at  that 
time,  she  was  the  slave  of  George  Calvert,  her  reputed  father, 
and  continued  in  that  condition  until  two  days  before  the  will 
was  made,  when  she  was  emancipated  by  Calvert,  Cramphin 
being  then  about  eighty-five  or  eighty-six  years  old;  that  be- 
tween the  time  when  the  connection  was  formed  and  the  date 
of  the  will,  she  had  the  seven  children  named  in  the  will,  and 
one  other,  who  was  then  dead,  and  afterwards  and  before  his 
death,  which  was  some  time  in  December,  1830,  three  others, 
who  are  still  living,  and  not  provided  for,  though  bom  free 
(being  after  their  mother's  emancipation),  and  capable  of  taking; 
that  the  deed  of  emancipation  of  Caroline  Calvert,  the  mother , 
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contains  a  manumission  of  her  seven  children  proTided  for  in 
the  will,  to  take  effect  infiduro,  at  certain  specified  periods,  in 
relation  to  the  males,  on  their  attaining  respectively  the  ag^e  of 
twenty-one  years,  and  the  females  respectively  the  age  of  eigh- 
teen years;  that  at  the  same  time  a  bill  of  sale  was  executed  by 
George  Calvert  to  Caroline,  of  the  seven  children,  until  they 
should  respectively  arrive,  the  males  at  the  age  of  twenty-oue, 
and  the  females  at  the  age  of  eighteen  years;  that  George  Cal- 
vert is,  by  the  will,  made  sole  executor,  and  trustee  in  fee  of 
all  the  property  devised  to  the  seven  children,  with  a  contingent 
devise  in  fee  to  Caroline,  the  mother,  in  the  event  of  their  bein^ 
incapable  of  taking  the  benefit  of  the  trust,  from  any  cause 
whatsoever;  and  that  two  codicils  were  afterwards  executed,  in 
the  last  of  which  George  Calvert  is  made  contingent  devisee  of 
the  whole  estate.     All  of  which  having  gone  to  the  jury,  the 
appellant  offered  to  give  in  evidence  the  declarations  of  this 
same  George  Calvert  (the  reputed  father  of  Caroline,  and  grand- 
father of  the  children,  and  who  is  described  in  the  will  as  the 
confidential  friend  of  the  testator),  made  a  few  days  after  the 
testator's  death;  "  that  he  had  promised  him  (the  testator),  to 
provide  for  the  children,  yet  that  he  did  not  consider  himself 
bound  to  do  so,  because  he  was  convinced  that  they  were  not 
his  children,"  which  were  rejected. 

Now,  Calvert  being  executor  and  contingent  devisee,  and  rep- 
resenting every  interest  under  the  will,  and  being  also  a  de- 
fendant on  record,  evidence  of  any  relevant  declarations  or  ad- 
missions by  him,  adverse  to  the  will,  and  bearing  upon  the  issues 
or  any  of  them,  ought  to  have  been  admitted;  the  rule  being 
"that  the  admission  of  a  party  on  record  is  always  evidence, 
though  he  be  but  a  trustee  for  another,"  with  certain  exceptions 
not  applicable  to  this  case.  It  does  not  fall  within  the  princi- 
ple excluding  hearsay  evidence;  and,  with  great  deference,  we 
think  that  his  declarations  offered  to  be  proved  are  relevant, 
however  trivial  they  may  be  considered  standing  alone.  Seeing 
that  he  was  the  confidential  friend  of  the  deceased,  who  placed 
great  reliance  upon  his  judgment  and  fidelity,  as  manifested  by 
the  important  trust  confided  to  him,  for  it  is  a  large  estate,  and 
the  reputed  grandfather  of  the  children  placed  under  his  care, 
is  it  not  clear  that  his  promise,  if  made,  had  reference  to  the 
disposition  of  the  will,  and  that  they  were  conversing  on  that 
subject  at  the  time  the  promise  was  given  ?  And  may  it  not  be 
that  this  very  old  man,  relying  upon  that  promise,  and  the  in- 
tegrity and  fidelity  of  his  friend,  was  deceived  into  what  he  did 
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and  would  not  have  done  but  for  that  deception,  if,  indeed,  it  had 
relation  to  the  children  intended  to  be  provided  for,  for  it  does 
not  clearly  appear  to  which  set  of  the  children  of  Caroline  it  did 
relate;  but  suppose  it  related  to  the  three  children  born  after 
the  will  was  made,  and  not  provided  for,  may  it  not  be  that  the 
deceased  wished  and  intended  to  niake  provision  for  them,  but 
was  prevented  by  the  imposition  and  deception  practiced  upon 
him,  if  any  such  there  was?  and  if  so,  if  Calvert  did  make  the 
imputed  promise,  intending  to  violate  it,  it  was  an  imposition 
and  deception  practiced  upon  the  old  man.  If  the  offer  had 
been  of  evidence  of  an  acknowledgment  by  Calvert,  that  he  had 
toTged  the  will,  or  extorted  it  by  threats  or  violence,  there  would 
have  been  no  difficulty  about  it.  Here,  indeed,  the  offer  was  of 
evidence  of  a  circumstance  only;  but  though  a  mere  circum- 
atance,  it  was  of  one  tending  to  prove  the  issue  of  fraud,  and 
which,  when  connected  with  others,  might  be  found  to  be  an 
important  link  in  the  chain. 

As  to  the  several  other  offers  stated  in  the  first  bill  of  excep- 
tions, we  think  they  were  all  and  each  of  them  evidence  perti- 
nent and  proper  to  have  gone  to  the  jury,  as  parts  of  the  sur- 
roanding  circumstances  of  the  transaction,  and  tending  to  eluci- 
date the  matter  in  dispute,  and  ought  to  have  been  admitted. 

In  questions  of  this  kind,  the  condition  and  character  and 
conduct  of  the  persons  drawn  around  the  testator  are  of  im- 
portance to  be  inquired  into,  in  reference  to  his  family  and 
relations,  his  own  situation,  the  extent  and  nature  of  his  estate, 
the  character  of  the  dispositions  of  the  will,  and  to  the  persons 
to  whom  the  property  is  given. 

Here  the  condition  of  Caroline  Calvert  was  that  of  a  colored 
slave,  the  kept  mistress  of  the  testator,  in  which  condition  she 
continued  until  two  days  before  the  date  of  the  will,  with  a 
view  to  which  the  deed  of  emancipation  would  seem  to  have 
been  executed,  when  Thomas  Cramphin  was  eighty-five  or 
eighty-six  years  old;  the  estate  is  a  large  one,  and  the 
whole  of  it  given  to  her  and  her  children  named  in  the  will, 
with  a  contingent  devise  to  George  Calvert,  to  the  exclusion  of 
all  others.  Now,  seeing  all  this,  if  it  be  true  that  Caroline  Cal- 
vert was,  before  she  had  formed  the  illicit  connection  with 
Cramphin,  and  up  to  the  time  of  that  connection,  a  woman  of 
lewd  and  dissolute  habits,  a  common  prostitute,  which  was 
offered  to  be  proved;  and  if  after  that  time  continuing  to  live 
with  him  as  his  mistress  to  the  day  of  his  death,  and  inducing 
him  to  confide  in  her  fidelity  to  him,  she  continued,  unknown 
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to  bim,  to  indulge  in  secret  intrigues,  and  lewd  intercourae  with 
other  persons,  which  was  also  proposed  to  be  proved,  does  it 
not  throw  a  shade  of  suspicion  over  the  will,  and  tend  to  shed 
light  upon  the  subject  in  dispute  ?  If  she  was  a  woman  of 
such  character  and  habits,  and  did  so  abuse  his  confidence,  it 
was  an  imposition,  a  deception  practiced  upon  that  old  man,  cal- 
culated to  induce  a  suspicion  that  the  entire  disposition  of  his 
large  property  to  her  and  to  her  children  was  not  the  unbiased 
act  of  his  mind.  It  may  be  a  small  circumstance,  but  in  such 
a  case  there  is  no  circumstance  having  any  bearing  upon  the 
question  that  is  too  minute  to  be  admitted. 

It  is  apparent  upon  the  face  of  the  will  that  the  deceased, 
Thomas  Cramphin,  supposed  the  seven  children  of  Caroline 
Calvert,  therein  provided  for,  were  his;  and  if  in  fact  they  were 
not  his,  but  the  spurious  issue  of  her  secret  and  lewd  amours 
with  other  persons,  and  he  was,  by  reason  of  old  age,  debility, 
and  infirmity,  physically  incapable  of  begetting  a  child,  and  she 
did  falsely,  artfully,  and  deceitfully,  and  by  her  undue  and 
overweening  influence  and  dominion  over  his  mind,  impose 
them  upon  him  as  his  children;  and  if  George  Calvert,  believ- 
ing them  not  to  be  his  children,  did  aid  and  abet  the  false  and 
deceitful  imposition  (all  of  which  was  tendered  to  be  proved), 
it  was  an  imposition  and  deception  practiced  upon  him,  closely 
connected  with  and  strongly  bearing  upon  the  matter  in  con- 
troversy. Under  the  influence  of  that  false  impression  alone, 
and  by  no  independent  motive  of  affection,  he  may  have  been 
induced  to  give  his  estate  to  Caroline  Calvert  and  her  seven 
children  named  in  the  will,  which,  but  for  such  impression  so 
made,  he  might  not  have  done.  In  Ex  parteWaUop,  4  Bro.  Cas. 
dO,  and  4  Ves.  809,  where,  upon  application  for  a  writ  de  ventre 
iiiffpidendOj  it  appeared  that  a  woman,  who  had  lived  with  a  man 
named  Fellowes,  had  made  him  believe  that  she  had  been  brought 
to  bed  of  several  children  which  he  was  weak  enough  to  sup- 
pose were  his,  and  gave  legacies  to  them,  as  her  children  by 
him,  it  was  held  that  they  were  not  entitled.  And  in  Clark  and 
others  v.  Fisher  and  others,  1  Paige,  171  [19  Am.  Dec.  402], 
where  the  widow  of  the  deceased  procured  from  the  almshouse 
a  child,  and  imposed  upon  him  as  his  niece  the  child  of  a  de- 
ceased brother,  to  whom  he  gave  a  part  of  his  estate,  the  will 
was  set  aside.  As  to  the  admissibility  of  proof  relative  to  the 
question  of  paternity,  vide  4  T.  B.  350,  and  6  Id.  330,  and  2 
Stark.  Ev.,  part  4,  219. 

The  cases  in  1  Yes.  &  Bea.  422,  and  in  1  Meriv.  141 ,  cited 
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to  show  that  evidence  iu  relation  to  the  paternity  of  these  chil- 
dren could  not  be  received,  do  not  apply  to  this.  Iu  those  cases 
no  question  arose  concerning  the  due  execution  and  the  validity 
of  the  will,  which  had  been  eatablished;  but  they  were  merely 
questions  of  construction  and  identity,  and  of  the  sufiSciency  of 
description  of  the  persons  claiming  under  the  will. 

As  to  the  second  bill  of  exception^  the  whole  of  the  evidence 
that  hod  been  before  rejected,  was  again  offered,  on  the  ground 
that  all  objection  to  it,  if  auy  existed,  had  been  waived  by  the 
statements  of  the  opening  counsel  on  either  Bide,  which  is 
again  insisted  upon  here.  We  can  not  assent  to  the  proposi- 
tion that  the  statement  by  counsel  of  what  they  expect  to  prove 
in  opposition  to  the  statement  on  the  other  side,  is  sufficient  to 
lay  a  foundation  for  letting  in  testimony  otherwise  inadmissible. 
But  this  being  the  some  evidence  that  we  have  endeavored  to 
show  should  before  have  been  submitted  to  the  jury,  when 
offered  again  in  an  embodied  and  more  imposing  form,  we 
think  it  ought  not  to  have  been  rejected. 

The  instructions  given  by  the  court  to  the  jury  impaneled  to 
try  the  issues  which  form  the  subject  of  the  third  exception, 
remain  to  be  considered.  They  are  seven  iu  number,  and  were 
given  on  the  prayers  of  the  counsel  for  the  defendants,  most  of 
them  incorporating  modifications  prayed  by  the  counsel  on  the 
part  of  the  appellant.  Of  these  are  the  first  and  second  in- 
structions, in  both  of  which  we  concur. 

The  first,  as  so  modified,  being  a  direction  to  the  jury,  that  if 
any  part  or  clause  of  the  will  was  first  suggested  by  auy  other 
person,  and  adopted  by  the  testator,  it  was  necessary  that  such 
suggestion  and  adoption  should  not  have  been  the  result  of  his 
incapacity  or  weakness  of  mind,  nor  of  fraud,  circumvention,  or 
undue  influence,  upon  which  it  was  for  them  to  decide  from  all 
the  facts  aud  circumstances  in  evidence.  And  the  second  being 
substantially  and  practically  a  direction  to  the  jury,  that  to  in- 
validate the  will,  on  the  ground  of  fraud  or  undue  influence,  it 
was  necessary  that  it  should  have  been  induced  by  fraud,  cir- 
cumvention, deception,  imposition,  or  undue  influence,  operat- 
ing upon  and  controlling  the  testator  at  the  time  it  was  ex- 
ecuted; of  which,  and  in  what  degree  he  was  influenced  and 
controlled,  it  was  for  them  to  judge  from  all  the  facts  and  cir- 
cumstances in  evidence;  and  that  it  was  not  necessary  that 
such  fraud  or  undue  influence  should  have  been  immediately 
and  directly  exerted  at  the  particular  time  at  which  the  will  was 
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made;  and  it  is  the  only  construction  that  can  fairly  be  given 
to  it. 

The  third  and  seventh  instmctions,  incorporating  the  modi- 
fications proposed  on  the  part  of  the  counsel  for  the  appellant, 
would  have  been  proper  if  they  had  stopped  there.  But  the 
addition  by  the  court  to  each  of  them,  that  undue  influence  im- 
plied fraudulent  practices,  was  wrong,  seeing  that  there  may  be 
overweening  and  controlling  undue  influence  without  fraud,  as 
has  been  before  remarked  and  attempted  to  be  shown. 

The  sixth  instruction,  including  the  addition  prayed  by  tlie 
counsel  for  the  appellant,  does  not,  as  has  been  supposed,  look 
to  the  immediate  and  direct  resort  to  and  exertion  of  fraudulent 
suggestions  and  undue  influence  at  the  time  the  will  was  made, 
nor  to  the  exercise  of  it  in  the  procurement  of  that  particular 
instrument,  but  to  a  general  controlling,  undue  influence  and 
dominion,  operating  upon  the  testator  at  that  time,  and  induc- 
ing its  execution,  which  so  far  is  right  and  proper.    But  the 
same  instruction  limits  the  inquiry  of  the  jury  to  the  fraudulent 
suggestions  or  undue  influence  of  George  and  Caroline  Calvert, 
or  one  of  them,  and  of  the  other  devisees,  or  some  of  them,  and 
is  applied  to  the  whole  of  the  first  seven  issues;   whereas  there 
are  some  to  which  it  can  not  relate.     And  if  the  will  was  the 
result  of  the  fraudulent  suggestions  or  undue  influence  of 
others,  the  effect  would,  undejr  the  fourth  and  sixth  issues,  be 
the  same.    It  is  therefore,  as  so  limited  and  applied,  wrong. 

We  can  not  concur  in  that  part  of  the  fourth  instruction,  in 
which  evidence  to  prove  or  disprove  the  paternity  of  the  seven 
children  of  Caroline  Calvert,  who  are  provided  for  in  the  will, 
is  declared  to  be  irrelevant  to  the  issues,  or  any  of  them.  The 
question,  whether  they  were  or  not  the  children  of  Cramphic 
was  not  put  in  issue;  but  if  they  were  not  his  children,  it  was, 
under  the  nature  and  circumstances  of  the  case,  a  fact  relevant 
to,  and  tending  to  prove  a  matter  that  was  put  in  issue,  as  we 
have  before  endeavored  to  show. 

In  the  fifth  instruction  to  the  jury,  that  whether  any  of  the 
devisees  named  in  the  papers  purporting  to  be  the  last  will  and 
testament,  and  codicils  thereto,  of  Thomas  Cramphin,  have  or 
have  not  a  legal  capacity  to  take  under  the  said  instruments,  ia 
wholly  irrelevant  to  the  issues,  or  any  of  them;  the  court,  we 
think,  erred,  and  should  have  given  the  fifth  additional  instruc- 
tion prayed  by  the  counsel  on  the  part  of  the  appellant. 

It  is  true  that  the  construction  of  these  instruments,  and 
whether  the  children  named  are  capable  of  taking  under  them. 
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questions  not  put  in  issue.     But  the  question,  whether  they 
improperly  procured  to  be  executed  is  in  issue.     Caroline 
Calvert  is,  by  the  original  will,  made  contingent  devisee  of  the 
'vrliole  estate;  she  has  still  living  three  other  children,  born  af- 
terwards, who,  by  codicil  or  other  will,  might  have  been  pro- 
dded for;  yet  no  provision  was  made  in  their  favor,  though  they 
'^rere  as  much  entitled  to  his  bounty  as  the  seven  who  are  named; 
asd  no  reason  is  shown  why  they  were  not  afterwards  provided 
for,  but  left  penniless.     If,  after  their  birth,  the  will  had  been 
altered,  and  a  part  of  the  estate  given  to  them,  to  that  extent 
^ould  her  interest  have  been  affected;  for  they  were  born  free 
and  capable  of  taking,  being  subsequent  to  her  emancipation; 
whereas,  in  the  event  of  the  others  being  incompetent  to  take,  the 
entire  estate  was  by  the  will  to  go  to  her.     She  was  interested, 
therefore,  in  both  the  will  and  their  manumission  being  made 
as  they  were,  and  also  in  there  being  no  subsequent  alteration 
in  favor  of  the  three  children  bom  afterwards;  which,  looking 
to  all  the  other  surrounding  circumstances  of  the  transaction, 
is  surely  one  having  a  bearing  upon  the  question  in  controversy, 
and  proper  to  be  presented  in  argument  to  the  jury,  under  the 
directions  of  the  court.     Besides,  the  same  feeling  that  induced 
the  testator  to  give  such  an  estate  to  the  children  born  and  liv- 
infif  at  the  date  of  the  will,  if  it  was  his  own  free  and  unbiased 
act,  would,  as  it  would  seem,  if  left  to  himself,  have  prompted 
him  to  make  some  provision  for  those  who  were  bom  afterwards. 
Judgment  reversed,  and  procedendo  awarded. 


TsnAnHTAKT  CAPAcrrr,  What  Ck>N8Trn7TE8.— See  Clark  v.  Fisher,  19 
Am.  Dec  402,  and  note;  TomMns  v.  Tomkiru,  Id.  656;  Kinne  v.  Kinne,  21 
Id.  732,  and  note;  Higdon*»  Will,  22  Id.  84^  The  foregoing  decision  ia  re- 
cognized as  an  anthorily  on  this  point  in  Higgvns  v.  Carlton,  28  Md.  144.  So 
also  the  mle  above  laid  down  as  to  what  constitutes  "a  sound  and  disposing 
mind,**  is  approved  in  McElwes  v.  Fergtuon,  43  Id.  484,  485. 

iKFOBTUvrrr  and  Undue  Inflxtsncs  Invalidate  a  Will,  When. — This 
•abject  is  discussed  in  the  note  to  SmaU  v.  Small,  16  Am.  Dec.  257.  See, 
also,  Clark  r  Fisfier,  19  Id.  402,  and  note.  The  doctrine  stated  above,  that 
the  degree  of  importunity  or  undue  influence  which  will  avoid  a  will,  is  that 
which  destroys  the  testator's  free  agency,  and  renders  the  will  not  his  free, 
unconstrained  act,  is  approved  in  WiUman  v.  OoodJiand,  26  Md.  105;  Ti/jfon 
T.  Tyson^  37  Id.  582. 

DicLARATioirs  or  Executor  ok  Administratob,  Admissibility  of.— In 
Mantptn  ▼.  ITeftsfor,  7  GiU,  78»  it  was  decided  that  declarations  made  by  an 
adminiskntor,  after  the  death  of  the  intestate,  but  before  administration 
granted,  were  inadmissible  as  evidence  against  the  intestate's  estate,  though 
the  declarant  was  interested  in  the  distribntion,  and  it  was  said  that  this  was 
at  war  with  the  decision  in  Davis  v.  Calvei't,     Dorsey,  0.  J.,  delivering 
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the  opinion,  said:  "  The  only  question  raised  by  the  second  bill  of  exoeptiona 
was,  whether  decLarations  of  one  of  the  administrators  of  the  intestate,  made 
after  her  decease,  but  before  the  granting  of  letters  of  administration  on  her 
estate,  were  evidence  against  the  appellees  in  the  trial  of  this  cause.     The  in- 
admissibility of  such  testimony  had  been  so  recently  adjudicated  by  thi» 
court  in  the  case  of  Denies  Administratrix  v.  Dent,  reported  in  3  Gill,  482, 
that  we  felt  disposed  to  regard  the  point  as  one  no  longer  open  for  discussion. 
But  it  is  insisted  on  behalf  of  the  appellant  that  the  decision  in  the  case  of 
DerU  V.  Dent  is  opposed  to  that  made  by  this  oonrt  in  the  case  of  Davim  v. 
Calvert,  5  Gill  &  J.  269.     *    *    *    It  is  a  mistake  to  suppose  there  is  any 
contradiction  or  inconsistency  in  the  opinions  of  this  court  in  the  cases  of 
Dent  V.  Dent,  and  Davis  v.  Calvert,    In  the  latter  case,  where  such  decbu^a- 
tions  were  admitted,  no  letters  testamentary  or  of  administration  had  been 
granted,  and  the  person  against  whom  his  declarations  were  received,  ap- 
peared upon  the  record  in  the  trial  of  the  cause,  in  precisely  the  same  char- 
acter in  which  he  had  stood  at  the  time  the  declaratioivi  were  made  by  him. 
There  is  consequently  no  analogy  between  the  two  cases." 

In  the  case  of  Dent  v.  Dent,  referred  to  by  Judge  Dorsey,  declarations  of 
an  administrator,  made  before  administration  grrjtited,  were  excluded,  be- 
cause he  had  no  interest  in  the  subject-matter  at  the  time  they  were  made; 
and  this  was  said  to  be  one  of  the  exceptions  to  the  general  rule,  that  admia* 
sions  of  a  party  to  the  record  are  always  competent  evidence. 

One  of  the  questions  presented  in  Mason  v.  Poulson,  40  Md.  366,  was  as  to 
the  admissibility  of  certain  declarations  made  by  Poulson,  caveatee  and  admin- 
istrator cum  testamento  annexo,  after  he  became  such,  to  the  effect  that  the 
testator  had  said  to  him  that  it  was  not  his  intention  that  the  paper  offered 
for  probate,  as  his  will,  should  operate  as  such.  The  court  held  these  declara- 
tions inadmissible  as  hearsay.  Upon  this  point  in  the  case,  Miller,  J.,  de- 
livering the  opinion  of  the  court,  used  the  following  language:  "The ground 
upon  which  counsel  for  the  caveators  contend  for  the  admissibility  of  this 
testim<my  is,  that  it  proves  admissions  made  by  Poulson,  a  party  to  the  roo> 
ord,  and  after  he  became  administrator  with  the  will  annexed.  There  can  be 
no  doubt  of  the  correctness  of  the  position,  that  the  acts  and  admissions  of  a 
party  to  the  record  are  evidence,  although  he  be  but  a  trustee  for  another; 
provided,  they  be  made  and  done  after  he  is  clothed  with  the  ofiSce,  or  has 
acquired  the  interest.  The  law  regards  such  admissions  as  declarations  by 
the  party  against  his  interest^  at  the  time  they  were  made,  and  therefore 
probably  true.  This  is  a  well-settled  rule  of  evidence  and  finds  constant  ap- 
plication in  ni.4  prius  trials,  but,  like  other  similar  rules,  courts,  in  its  applica- 
tion to  particular  cases,  must  consider  the  nature  and  character  of  the  admis- 
sions proposed  to  be  offered,  their  relevancy  to  the  issue  on  trial,  as  well  as 
the  scope  and  purpose  of  the  issue  itself.  So  considered,  our  judgment  is  that 
the  declarations  sought  to  be  introduced  in  this  case  are  not  of  the  character 
to  which  the  rule  applies.  The  question  presented  by  these  issues,  and  upon 
which  l^e  jury  were  to  pass,  is  simply  whether  Mason's  testamentary  intent 
was  finally  expressed  in  the  paper  writing  before  them.  His  declarations  on 
the  subject  were  evidence  whether  he  so  intended  or  the  contrary.  Such 
declarations  either  way  must  be  proved  by  those  who  heard  him  make  them, 
and  not  by  proving  that  some  one  who  heard  them,  said  he  heard  them,  and 
it  makes  no  difference  whether  such  '  say  so  *  came  from  the  administrator  or 
a  party  to  the  proceedings  or  not.'* 

After  remarking  that  the  caveators  might  have  called  the  administrator 
himself  as  a  witness  on  that  point,  or  might,  by  laying  proper  grounds,  have 
impeached  or  contradicted  him  upon  his  testifying,  with  respect  to  snch  dso> 
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laratioDS,  on  the  other  side,  the  learned  judge  proceeded:  "In  our  opinion, 
the  court  below  properly  treated  such  testimony  as  secondary  or  hearsay  evi- 
dence. We  have  carefully  examined  the  ruling  in  Davis  v.  Calvert^  5  Gill  & 
J.  ,906-^08,  chiefly  relied  on  by  the  appellants' counsel,  and,  in  our  judg- 
ment, it  is  not,  as  they  insist,  a  conclusive  adjudication  of  the  question  be- 
fore ns.  That  case  was  a  very  i>eculiar  and  remarkable  one.  The  issues  pre- 
sented not  only  the  question  of  testamentary  capacity,  but  whether  the  al- 
leged will  had  been  procured  by  undue  influence,  or  by  the  fraud  or  misrepre- 
sentations of  the  caveatees,  or  either  of  them.  The  declaration  of  Calvert, 
the  executor,  and  one  of  the  caveatees,  which  the  court  there  admitted, 
tended  to  prove  the  issue  of  fraud,  and  to  show  his  participation  therein. 
The  court  admitted  it  as  a  link  in  the  chain  of  evidence  on  that  subject. 
This,  we  take  it,  is  the  ground  upon  which  that  ruling  is  placed,  and  what 
the  court  said  respecting  the  admissions  of  a  party  on  the  record  being  always 
admissible,  and  as  not  falling  within  the  principle  excluding  hearsay  testi- 
mony, ia  simply  an  enunciation  of  the  general  rule  which  they  held  applica- 
ble, CD  the  ground  above  stated,  to  the  admission  they  were  then  consider- 
ing. This  is  plainly  apparent  from  what  is  said  by  the  court  on  page  308, 
▼iz. :  *If  the  offer  had  been  of  evidence  of  an  acknowledgment  by  Calvert 
that  he  had  foiged  the  will  or  extorted  it  by  threats  or  violence,  there  would 
have  been  no  difficulty  alyjut  it.  Here,  indeed,  the  offer  was  of  evidence  of 
a  circumstance  only,  but  though  a  mere  circumstance,  it  was  one  tending  to 
prove  the  issue  of  fraud,  and  which,  when  connected  with  others,  might  be 
fonnd  an  important  link  in  the  chain.'  The  distinction  between  that  case 
and  the  present  is  very  obvious.  Here  the  issues  are  not  only  different,  but 
the  proposed  testimony  is  altogether  of  a  different  nature  and  character.  The 
one  falls  strictly  within  the  rule  governing  admissions  as  such,  the  other  is 
piorely  secondary  or  hearsay  evidence,  and  falls  within  the  rule  on  that  sub- 
ject" 

That  Evidencb  not  clearly  Ikrelevakt  will  be  Admitted  upon  the  as- 
■orance  of  counsel  that  it  will  become  pertinent^  is  a  principle  for  which  i)a« 
ma  V.  Calvert  ia  cited  as  authority  in  Buaehman  v.  Morling,  30  Md.  390.  The 
ease  is  referred  to  also  in  Jameson  v.  /7a//,  37  Id.  233,  on  the  point  that  great 
latitude  is  allowed  in  introducing  evidence  in  cases  of  fraud,  any  fact»  how- 
ever slight,  being  admissible  if  relevant,  but  it  must  be  made  to  appear  to 
have  some  pertinency  to  the  issue. 

Judge  Redfield  includes  Davis  v.  Calvert  in  his  judicious  selection  of  lead* 
iqg  cases  on  wills:  Redf.  Am.  Cas.  on  Wills,  420. 
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[6  OlLL  &   JOHHBOM,  431] 

Roles  oy  Pleading  in  Eqititt  are  not  so  Strict  in  matters  of  form  aa 

at  law. 
Two  Creditobs  mat  Unitb  in  a  Bill  to  Vacate  a  Conyeyancb  by  their 

debtor  aa  fraudulent  and  void,  under  the  statute  of  Elizabeth. 
Fund  Realized  on  Vacatino  such  Conyetance,  at  the  suit  of  one  or 

more  creditors,  is  retained  in  court  until  all  the  creditors  are  notified  to 

come  in  and  assert  their  claims. 

ALtXGATION  THAT  THE  COMPLAINANTS  PROCEED  ON  BeHALF  OF  THEMSELVES 
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AND  Other  Greditobs  in  such  a  salt,  is  nnaeceasary  where  the  pra^'er 
is  that  the  property  be  sold  for  the  benefit  of  the  creditors. 

Want  of  an  Allegation  that  the  Complainants  were  Creditobs  at 
the  time  of  filing  of  their  bill,  is  obviated  by  an  answer  Bobetantially  ad- 
mitting that  they  were  creditors 

Creditor  must  First  Obtain  a  Judgment  before  reecMting  to  eqni^  to 
reach  laud  fraudulently  conveyed  by  his  debtor,  and  in  order  to  rea4sh 
personalty  so  conveyed,  must  also  have  had  execution  iasned;  but  this 
principle  does  not  apply  where  the  debtor  dies  after  action  brought,  bat 
before  judgment  at  law,  and  the  answer  to  the  complainant's  bill  makes 
no  such  defense. 

Creditors  mxtst  be  Paid  aooording  to  the  Seniority  of  their  judgmeota^ 
out  of  the  fund  pursued,  if  land,  and  aooording  to  the  priority  of  deliv^- 
ery  of  their  executions  to  the  sherifl^  where  the  property  is  personal,  if 
their  claims  to  relief  rest  upon  their  liens,  which  is  not  free  from  doubt. 

Cbeditor  Obtaining  Judgment  after  the  Fraudulent  Grantor's  Dbatk, 
against  his  personal  representative,  has  no  priority  in  equity  in  thia 
state  over  simple  contract  creditors. 

All  Creditors  without  Judgments,  obtained  in  the  grantor's  life-time, 
come  in  pari  passu. 

Judgment  against  an  Executor  or  Administrator  does  not  Bind  Real 
Assets,  and  is  not  even  prima  /cLcie  evidence  of  a  debt,  where  ths 
decedent's  realty  has  been  sold  for  the  payment  of  all  his  debts. 

Judgment  can  not  be  Obtained  against  Heirs  hating  no  Assets  bj 
deeoent,  for  a  debt  of  the  ancestor. 

Objection  Baisbd  for  the  First  Time  in  the  Appellate  Court,  after  a 
trial  on  the  merits,  that  a  creditor  seeking  to  vacate  a  fraudulent  con- 
veyance by  his  deceased  debtor  of  his  realty,  that  such  creditor  has  not 
alleged  or  shown  that  he  obtained  a  judgment  in  the  debtot^s  life-time, 
will  be  reluctantly  listened  to,  and  the  court  will  be  astute  to  discover  a 
method  of  frustrating  it. 

Where  the  Inference  that  there  is  no  Personal  REpRESENTATiyx 
against  whom  judgment  could  have  been  obtained  in  snoh  a  case,  and 
that  there  are  no  assets,  is  justified  by  all  the  oiroumstanoes,  the  objeo- 
tion  raised  first  in  the  appellate  court  that  the  complainant  has  not 
shown  a  judgment^  and  that  the  personal  repreaantative  baa  not  beaa 
made  a  party,  will  be  deemed  obviated. 

Complainant  would  not  be  Required  to  Take  out  Lbtiebs  of  admin- 
istration himself  in  such  a  case  before  bringing  suit,  since  be  could  take 
no  proceedings  against  himself. 

Onus  on  Grantee  to  Show  that  Grantor  had  other  Estate,  When. — 
Where  a  grantee,  in  answer  to  a  bill  filed  by  his  grantor's  creditor,  charg- 
ing that  the  conveyance  was  fraudulent,  and  embraced  all  the  debtor's 
estate,  denies  such  allegation,  and  avers  that  the  debtor  had  other  estate 
in  a  particular  county  sufficient  to  pay  the  complainant^  the  burden  is 
on  him  to  prove  that  fact. 

Production  of  Conveyances  without  Proving  the  Existence  of  ths 
Propertt  and  the  grantor's  title  or  possession,  or  the  grantor's  poasce 
sion  thereof,  is  wholly  insufficient  to  support  such  allegation. 

Answer  that  the  Grantor  had  other  Estate  is  no  Bar  to  a  decree  in 
favor  of  the  complainant^  in  such  a  case,  unless  it  is  also  alleeed  that 


Dec.  1833.]         Bieely's  Ex'bs  v.  Staley.  304 

such  estate  was  sufficient  to  pay  not  only  the  complainant,  but  all  th« 
creditors  of  the  grantor. 

Bacaxr  Oral  Contbact  betwekn  ths  Grantor  and  Grantxb  in  an  ab- 
solute conveyance  that  it  is  to  be  in  trust  for  all  the  grantor's  creditors, 
will  not  support  it  if  it  is  void  under  the  statute  of  Elizabeth  withoul 
such  contract. 

8oca  Sroret  Aoreembnt  can  not  bx  Entoroxd  by  the  grantor  or  his  cred- 
itors at  law  or  in  equity. 

Xtidencb  Drawn  out  by  Leading  Interrogatories  will  not  be  rejected 
where  the  same  evidence  is  elicited  by  other  interrogatories  not  objection- 
able on  that  ground. 

Afpkai.  from  the  equity  side  of  Frederick  county  court,  in  a 
toit  brought  to  set  aside  as  fraudulent,  certain  conveyances  made 
by  one  Jacob  Staley  to  the  defendant,  his  son.  The  bill  was 
filed  in  1823,  by  Elizabeth  Birely,  since  deceased,  and  one 
Holtz,  setting  forth,  that  on  October  16, 1821,  Jacob  Staley  was 
indebted  to  the  complainants  by  notes,  single  bills,  and  bonds, 
for  a  large  sum,  for  which  suits  were  then  pending,  referring  to 
exhibit  No.  2;  that  on  that  day  the  said  Staley  made  a  convey- 
ance of  all  his  realty  to  the  defendants  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  complainants  and  his 
other  creditors,  and  a  few  days  afterwards  likewise  made  a  bill 
of  sale  to  them  of  all  his  personalty  for  the  same  purpose,  the 
defendants  having  knowledge  at  the  time  of  the  indebtedness 
to  the  complainants;  that  the  said  Staley  died  intestate  and 
insolvent  in  March,  1822,  being  still  indebted  to  the  complain- 
ants. The  bill  prayed  that  the  conveyances  might  be  vacated 
and  the  property  sold  for  the  benefit  of  Staley 's  creditors,  and 
for  general  relief.  Exhibit  No.  2,  referred  to  in  the  bill,  con- 
sisted of  transcripts  of  docket  entries,  showing  that  Elizabeth 
Birely  recovered  judgment  against  Staley  October  24,  1821, 
upon  which  afi.fa.  was  issued  and  returned  nuUa  bona. 

The  defendants  in  their  answer  admitted  substantially  that 
the  amount  of  their  father's  indebtedness  to  the  complainants 
was  truly  shown  by  the  notes,  bonds,  etc.,  exhibited,  and  that  suits 
were  pending  therefor  on  October  16,  1821,  though  they  dis- 
claimed all  personal  knowledge  of  those  facts.  They  denied  that 
the  deed  referred  to  conveyed  all  their  father's  realty,  and  averred 
that  he  was  seised,  after  said  deed  was  made,  of  real  estate  in 
Frederick  and  Montgomery  counties  amply  sufficient  to  pay  the 
complainants.  They  denied  that  the  deed  or  bill  of  sale  was 
fraudulent,  or  made  to  hinder,  delay,  or  defraud  creditors,  but 
averred  that  both  were  executed  bona  fide  and  for  valuable  con- 
sideration.    They  averred  that  at  that  time  they  did  not  know 
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that  their  father  was  iDsolvent,  though  thej  admitted  that  he 
died  iD solvent.  There  was  a  general  replication,  and  otI- 
dence  was  taken  which  it  is  unnecessary  to  state.  At  the  hear- 
ing the  bill  was  dismissed,  with  costs,  and  the  complainants 
appealed. 

Taney y  United  States  attorney-general.  Palmer,  and  Duckett,  for 
the  appellants,  insisted:  1.  That  it  was  no  objection  that  the  bill 
was  fil'Cd  by  two  of  many  creditors;  that  the  rules  of  pleading 
are  not  so  stringent  in  equity  as  at  law;  and  that  this  was  prop- 
erly a  creditor's  bill:  Tieman  v.  Poor,  1  Gill  &  J.  230  [19  Am. 
Dec.  225];  Strike  v.  McDonald,  2  Har.  &  G.  220,  232,  233.  2. 
That  the  fact  that  the  complainants  were  creditors  when  the  bill 
was  filed,  was  sufficiently  alleged.  3.  That  the  exhibit  referred 
to  in  the  bill  showed  that  the  complainants  were  judgment 
creditors,  but  that  it  was  not  necessary  in  this  case  that  it  should 
appear  that  they  were  judgment  creditors,  referring  to  and  com- 
menting upon  Brinkerhoff  v.  Brown,  4  Johns.  Ch.  679;  Har- 
wood  V.  Bawlinga'  Heirs,  4  Har.  &  J.  126;  Oaither  v.  Welch,  3 
Gill  &  J.  262;  Coop.  Eq.  PL  149;  Smiihier  v.  Lewis,  1  Vem. 
898;  lEq.  Cas.  Abr.  132;  Copts  y.  Middleton,  1  Madd.  556;  Wig- 
gins V.  Armstrong,  2  Johns.  Ch.  144;  Hendricks  t.  Robinson,  Id. 
296;  Sluby  v.  Jones,  5  Har.  &  J.  381.  4.  That  it  was  not  neces- 
sary that  the  personal  representative  of  the  grantor  should  be 
made  a  party,  all  the  parties  interested  being  before  the  court: 
Dorsey  t.  Smithson,  6  Har.  &  J.  61. 

WiUiam  Schley  and  K  A.  Schley,  for  the  appellees,  claimed 
among  other  things:  1.  That  the  other  creditors  of  Staley 
should  have  been  made  parties,  either  in  fact  by  joining  them  as 
plaintiffs  or  defendants,  or  by  representation  by  filing  the  biU 
in  behalf  of  all,  citing  Leigh  v.  Thomas,  2  Yes.  sen.  312;  Hen- 
dricks V.  Bobinson,  2  Johns.  Ch.  296;  Coop.  Eq.  PI.  33;  Crom- 
weU  V.  Owings,  6  Har.  A  J.  10;  Dame  v.  CaMt,  Id.  475;  Clark 
Y.  Long,  4  Band.  451.  2.  That  complainants  should  have  shown 
by  their  bill  that  they  were  creditors  when  it  was  filed,  citing 
Coop.  Eq.  PL  5,  6;  Mitf.  PL  294;  Beames'  PL  in  Eq.  8;  2  Atk. 
632;  1  Mont,  on  PL  26.  3.  That  to  entitle  themselves  to  main- 
tain this  suit,  the  complainants  should  have  shown  by  their  biU 
that  they  had  liens  by  virtue  of  having  obtained  judgments  at 
law:  Coop.  Eq.  PL  149;  Mitf.  115;  Wiggins  v.  Armstrong,  2 
Johns.  Ch.  144;  Hendricks  v.  Bobinson,  Id.  296;  Brinkerhoff  v. 
Brown,  4  Id.  677;  Screven  v.  Bostick,  2  McC.  Ch.  416  [16  Am. 
Dec.  664];  Bhodes  v.  Cousins,  6  Band.  190  [18  Am.  Dec.  715]; 
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GUpin  T.  DaviSy  2  Bibb,  416  [5  Am.  Dec.  622];  Jones  v.  Sluby, 
6Har.  &  J.  381;  Strike  v.  McDonald,  2  Id.  191.  4.  That  this 
was  not  shown  bj  the  bill,  citing  as  to  the  certainty  in  pleading 
required  in  chancery:  1  Vem.  483;  Dick.  362;  2  Yes.  juu.  318; 
1  Id.  51,  287;  9  Id.  77;  5  Conn.  352,  592;  6  Id.  37;  7  Id.  342, 
496.  5.  That  the  exhibit  was  admissible  only  for  the  purpose 
for  which  it  was  referred  to  in  the  bill,  that  is,  to  show  the  pen- 
dency of  the  suits;  the  well-settled  rule  being  that  no  evidence 
will  be  received  as  to  matters  not  alleged:  Clarke  v.  Turton,  11 
Yes.  240;  Gordon  y.  Gordon,  3  Swanst.  472;  Williams  v.  lAeweU 
lyn^  2  Y.  &  J.  68;  EaU  v.  Mallley,  6  Price,  240;  James  v.  ifc- 
Kemon,  6  Johns.  565;  Hoye  v.  Brewer,  3  Oill  &  J.  153;  Cham" 
bers  T.  Chalmers,  4  Id.  420  [23  Am.  Dec.  572];  Eayward  v.  Car- 
roll,  4  Har.  &  J.  518.  6.  That  the  grantor's  personal  represen- 
tative  should  have  been  made  a  party:  Dorsey  v.  Smiihson,  6 
Id.  61;  Farley  v.  Farley,  1  McC.  Ch.  516;  Chamberlayne  v.  Tern- 
pLe,  2  Band.  397  [14  Am.  Dec.  786];  Screven  v.  Boslick,  2  McO. 
Ch.  416  [16  Am.  Dec.  664];  Bradford  v.  Fedder,  Id.  169;  2  Hov. 
on  Frauds,  75;  Wyse  Y.SmUh,  4  Gill  &  J.  295;  JFbrdham  v.  Bolf, 
1  Tam.  1;  S.  C,  2  Chit.  Dig.  1491. 

The  counsel  also  made  an  extended  argument,  and  referred  to 
many  authorities  upon  the  question  as  to  whether  or  not  the 
evidence  in  this  case  showed  that  the  conveyance  and  bill  of 
sale  were  fraudulent. 

By  Court,  Dobset,  J.  Of  the  fraudulent  character  of  the 
conveyances  in  question,  on  taking  a  full  survey  of  all  the  facts 
and  circumstances  of  this  case,  and  drawing  such  inferences  as 
a  jury  might  reasonably  make,  we  entertain  no  doubt.  In  de- 
ciding in  favor  of  the  appellants,  the  various  questions  of  law 
presented  by  the  able  and  ingenious  argument  on  the  part  of  the 
appellees,  we  can  not  but  admit  that  some  of  our  conclusions 
have  been  adopted  not  without  difficulty  and  hesitation. 

It  was  insisted  in  behalf  of  the  appellees,  that  conceding  the 
appellants'  right  to  relief  upon  the  ground  of  the  invalidity  of 
the  deeds,'  under  the  statute  of  Elizabeth,  yet  that  the  decree  of 
the  county  court  denying  such  relief  could  not  be  reversed  on 
account  of  various  defects  in  the  proceedings  of  the  appellants 
by  which  it  was  sought;  and  first,  that  the  bill  of  complaint  was 
filed  in  the  name  of  two  creditors,  whereas,  all  of  them,  or  one 
only,  should  have  been  made  a  party  complainant.  This  is  a 
mere  formal  objection,  not  taken  in  the  court  below.  If  it  had 
been,  it  might  (if  sustainable)  have  been  removed  by  amending 
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the  bill.  The  appellees  admit  that  one  creditor  may  sue  alone. 
Then  why  may  not  two  ?  Bules  of  pleading  in  equity  are  not 
governed  by  the  same  technicality,  as  to  matters  of  form,  that 
controls  proceedings  at  law.  Courts  of  equity  look  to  sub- 
stance, not  form.  The  distinction,  then  (if  it  exist  at  all, 
which  we  can  not  admit),  is  a  mere  matter  of  form;  nothing  in 
reason  or  substance  can  be  urged  in  its  support.  If  one  of 
many  creditors  proceed  and  be  successful,  the  fund  is  retained 
in  chancery  until  all  the  creditors  are  notified  to  come  in  and 
assert  their  claims.  The  same  practice  prevails  on  like  proceed- 
ing by  two. 

Secondly,  it  is  alleged  that  it  is  not  stated  in  the  bill,  accord- 
ing to  the  usual  form,  that  the  complainants  proceed  on  behalf 
of  themselves  and  other  creditors. 

This  objection  we  think  fully  answered,  and  the  requisition, 
if  it  exist,  substantially  gratified  by  the  prayer  in  the  bill,  that 
the  property  be  sold  for  the  benefit  of  the  creditors  of  Jacob 
Staley. 

The  third  defect  suggested  is,  that  the  bill  does  not  show  or 
allege  that  the  complainants  were  creditors  at  the  time  of  filing 
their  bill,  but  only  at  Jacob  Staley's  death.  If  it  were  conceded 
that  this  fault  would  have  been  fatal  on  demurrer,  it  can  not 
avail  the  appellees,  as  the  question  now  arises  before  the  court. 
The  strong,  if  not  necessary  implication  of  the  existence  of  the 
complainants'  claims,  at  the  time  of  the  filing  of  their  bill, 
clearly  arises  from  the  facts  therein  set  forth;  but  that  implica- 
tion is  made  irresistible  by  the  answer  of  the  appellees,  who  ad- 
mit that  the  notes,  single  bills,  and  bonds  exhibited  show  the 
"  true  amount  of  the  debts  due  from  Jacob  Staley,  deceased,  to 
the  complainants." 

The  fourth  defect  relied  on  is,  that  the  complainants  stand 
before  the  court  as  simple  contract  creditors  only;  whereas,  to 
entitle  themselves  to  the  relief  prayed  for,  they  should  have  set 
forth  iu  their  bill,  the  judgments  to  bind  the  land,  and  fi-fa^a 
to  bind  the  personal  properly.  In  sustaining  the  appellants  in 
the  teeth  of  this  objection,  we  do  not  mean  to  shake  the  general 
principle,  that  where  a  creditor  seeks  the  aid  of  a  court  of  equity 
to  pursue  property  fraudulently  conveyed  away,  a  judgment 
must  first  be  obtained  against  the  debtor  before  his  lands 
fraudulently  granted  can  be  reached;  nor  that  in  such  a  pursuit 
of  personal  property  afierifacias  also  must  first  have  issued.  In 
examining  the  authorities  referred  to  by  the  appellees,  to  sus- 
tain their  position.  Chancellor  Kent,  in  reference  to  personal 
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property,  says,  in  Hendricks  v.  Bobinson^  2  Johns.  Cb.  296,  "  the 
prelimiDary  step  which  seems  to  be  required  is,  that  the  judg- 
ment creditor  should  have  made  an  experiment  at  law,  and 
bound  the  property  by  actually  suing  out  execution;"  and  in 
Brinkerhoff  v.  Brawn,  4  Johns.  Ch.  677,  "  if  he  seeks  aid  as  to 
real  estate,  he  must  show  a  judgment  creating  a  lien  upon  such 
estate;  if  he  seeks  aid  in  relation  to  personal  estate,  he  must 
show  an  execution  giving  him  a  legal  preference,  or  liens  upon 
the  chattels."    And  in  Shirly  t.  Watts,  3  Atk.  200,  a  judgment 
creditor  who  had  not  taken  out  execution,  having  brought  a  bill 
to  redeem  against  the  mortgage  of  leasehold  interest,  Lord 
Hardwicke  decreed  that  **  the  bill  must  be  dismissed,  because 
till  execution,  the  plaintiff  has  no  lien  on  the  leasehold  estate." 
If,  then,  the  creditors'  claims  to  relief  rest  upon  their  liens  thus 
to  be  acquired  (a  position  not  entirely  free  from  doubt),  it  fol- 
lows as  a  necessary  consequence,  that  out  of  the  fund  pursued, 
if  land,  they  must  be  paid  according  to  the  seniority  of  their 
judgments;  if  personal  property,  according  to  their  respective 
priorities,  acquired  by  the  delivery  of  their  several  ^./a'A  to  the 
sheriff.     Would  it  for  a  moment  contend  that  a  court  of  equity 
in  Maryland,  in  the  distribution  of  funds  brought  within  its  ju- 
risdiction, by  a  proceeding  of  such  a  character  as  the  present, 
would  sanction  any  priorities  asserted  in  virtue  of  judgment 
rendered  against  his  personal  representative  after  the  death 
of    the  fraudulent    grantor?     We  think  not.     All  creditors 
without  judgments  in  the  life- time  of  the  fraudulent  grantor, 
would  come  in  pari  passu.    No  subsequent  judgment  would 
create  any  lien.     The  frequent  decisions  of  the  courts  of  this 
state  have  long  since  settled,  so  as  to  preclude  all  debate  on  the 
subject,  that  a  judgment  against  an  executor  or  administrator 
not  only  does  not  bind  real  assets,  but  that  it  is  not  even  prima 
/ode  evidence  of  a  debt,  where  the  real  estate  of  a  deceased 
debtor  has  been  sold  for  the  payment  of  all  debts  against  him. 
Of  what  possible  avail,  then,  would  the  required  judgment 
against  the  executor  or  administrator  of  Jacob  Staley  be  to 
charge  the  real  estate  in  question  ?    It  has  not  been  intimated 
that  any  judgment  should  be  shown  against  the  heirs  of  the  de- 
ceased.    Indeed,  having  no  assets  by  descent,  such  a  judgment 
could  not  be  obtained  against  them. 

But  suppose  we  are  wrong  in  this  view  of  the  subject;  and 
that  the  inefficacy  of  the  judgment  as  a  lien  does  not  of  itself 
dispense  with  the  necessity  for  its  eristence;  still  we  are  of 
opinion  that  the  objection,  as  now  presented  to  us,  ought  not 
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to  be  sustained.     It  is  raised  for  the  first  time,  as  far  as  the 
record  informs  us,  in  the  appellate  court,  after  the  parties  have 
incurred  great  expense,  and   consumed  much  time  in  litigat- 
ing' their  rights  upon  the  merits  of  the   controyersj.     Had  it 
been  relied  on  in  the  court  below,  either  by  demurrer,  a  plea  in 
bar,  or  as  a  substantive  ground  of  defense  in  the  answer,  it  could 
have  been  easily  obviated.     As  now  presented,  it  works  gross 
injustice,  and  is  a  complete  surprise  on  the  complainants.     It 
becomes  this  court,  therefore,  to  listen  to  it  with  a  reluctant 
ear,  and  to  be  even  astute  in  the  discovery  and  combination  of 
the  facts  in  the  cause,  that  the  unjust  operation  of  this  unsea- 
sonable objection  may  be  frustrated,  and  we  feel  ourselves  war- 
ranted by  the  pleadings  and  circumstances  of  this  case,  in  draw- 
ing such  inferences  of   fact  as  enable   us  to  surmount  this 
difficulty.     It  is  not  a  defense  set  up  in  the  answer.     It  forms 
no  part  of  the  issues  in  the  case.     The  complainants  were  not 
called  on  to  account  for  the  omission.     If  the  deceased  left  no 
assets,  the  natural  presumption  is  that  no  letters  of  administra- 
tion would  have  been  taken  out  on  his  estate;  that  had  he  left 
such  assets,  letters  would  have  been  granted,  and  the  fair  in- 
ference in  that  event  is,  that  the  appellees,  in  one  of  the  three 
usual  modes  in  which  their   object  could  have  been  effected, 
would  have  required  that  the  administrator  might  be  brought 
before  the   court,  and   be  made    to   apply  the  effects    in  his 
hands  to  the  satisfaction  of  the  complainants'  debt,  thus  ex- 
tinguishing   their  right   to   prosecute   any  claim  against   the 
property  conveyed.     Not  having  done  so,  at  this  stage  of  the 
cause,  the  just  conclusion  is,  that  no  administration  was  ever 
granted  on  the  deceased's  estate,  because  he  left  none;  and  tbia 
43onclusion  is  rendered  in  the  highest  degree  probable,  if  not 
irresistible,  when  we  advert  to  the  facts,  which  we  assume  as 
established  by  the  record,  that  Jacob  Staley,  at  an  advanced 
age,  to  hinder  and  defraud  his  creditors,  about  five  months  be- 
fore his  decease,  had  conveyed  away  all  his  property,  both  real 
and  personal,  and  from  the  time  of  such  conveyance  until  the 
day  of  his  death,  lived  as  a  dependent  with  one  of  the  fraudu- 
lent grantees,  and  was  admitted  by  all  parties  to  have  been  in- 
solvent at  the  time  of  his  death.     Weighing  all  these  facts  and 
circumstances  in  connection,  and  adverting  to  the  time  at  which 
this  question  has  been  agitated,  we  deem  ourselves  justified  in 
inferring  that  there  exists  no  personal  representative  of  the  de- 
ceased against  whom  a  judgment  could  have  been  recovered;  or 
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to  answer  another  objection  raised  by  the  appellees,  who  ought 
to  have  been  before  the  court  as  a  party  to  these  proceedings. 
But,  say  the  appellees,  even  although  it  were  proved  that 
there  were  no  assets,  the  complainants  were  bound  to  have 
taken  oat  letters  themselves,  in  order  that  proper  parties  might 
have  been  before  the  court,  and  the  necessary  preliminary  judg- 
ments obtained.  Would  that  have  been  accomplished  by  their 
administering?  Could  they  sue  and  recover  judgments  at 
law,  or  file  bills  in  a  court  of  equity  against  themselves?  Nay, 
would  they  not  have  been  obliged  to  adopt  the  same  course  of 
proceeding,  and  established  their  claims  in  the  very  same  way 
if  they  had  administered,  which  they  are  now  prosecuting 
without  such  administration?  Where,  then,  the  advantage  or 
necessity  of  this  unimportant,  superfluous  issue  of  letters  of 
administration  ? 

The  aforegoing  views  of  this  case  render  it  unnecessary  for  us 
to  consider  the  point  so  much  controverted  in  the  argument, 
whether  the  complainants'  exhibit  No.  2  is  any  further  to  be 
regarded  as  a  part  of  the  bill  than  to  show  the  precedency  of 
the  suits,  of  which  it  was  referred  to  as  the  proof. 

The  bill  having  charged  that  by  the  deeds  complained  of, 
Jacob  Staley  had  conveyed  to  the  appellees  all  his  real  and 
personal  estate,  and  their  answer  having  denied  that  fact,  and 
averred  that  after  the  delivery  of  the  deed  to  them  he  "  was 
seised  and  possessed  of  real  estate,  both  in  Frederick  and  Mont- 
gomery counties,  abundantly  sufficient,"  as  they  believed,  *'  to 
pay  the  claims  of  the  complainants  in  this  behalf,"  it  was  in- 
sisted  that  the  defense  is  sufficiently  established  by  the  answer, 
and  is  a  bar  to  the  relief  which  has  been  sought  by  the  bill. 
To  this  doctrine  we  can  not  accede.  The  fact  of  Jacob  Staley's 
owning  other  real  estate  in  Frederick  and  Montgomery  coun- 
ties, is  a  matter  put  in  issue  by  the  appellants;  and  being  an 
affirmative  allegation,  the  onus  probandi  rests  upon  the  appellees. 
Aware  of  this,  they  have  attempted  to  prove  it,  but  by  testi- 
mony inadequate  to  the  object.  The  mere  production  of  deeds 
of  conveyance,  unaccompanied  by  any  proof  of  the  existence  of 
the  property  conveyed  and  the  title  of  the  grantor  thereto,  or 
his  possession  thereof,  or  the  possession  thereof  by  the  grantee, 
is  wholly  insufficient  for  that  purpose.  In  Sands  v.  Eildrelh,  14 
Johns.  499,  Spencer,  J.,  says:  "  It  has  been  argued  that  Sands, 
the  grantor,  might  have  had  property  abundantly  sufficient  to 
satisfy  his  creditors,  independently  of  the  lands  sold  to  the 
respondent.     This,  however,  is  not  proved,  and  if  it  were  true. 
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the  appellant  was  bound  to  make  ont  the  fact.  Not  having 
done  BO,  the  inevitable  conclnsion  is,  that  Sands  had  no  other 
property  ont  of  which  his  creditors  could  obtain  satisfaction." 

Bat  suppose  the  allegation  as  to  real  property  be  tme,  it 
forms  no  barrier  to  a  decree  in  favor  of  the  appellants.  To  be 
BO,  it  should  have  alleged  not  merely  a  sufficiency  of  other  estate 
to  pay  the  claims  of  the  complainants,  but  all  the  debts  due  by 
Jacob  Staley. 

It  has  been  attempted  to  support  the  deed  in  question,  on  the 
ground,  that  being  executed  with  a  yiew  to  a  sale  for  the  pay- 
ment of  the  debts  of  all  the  creditors,  it  stands  untainted  by 
fraud.  If  such  were  the  object  of  the  instrument,  it  should 
have  formed  a  part  of  its  contents,  or  been  elsewhere  reduced 
to  writing.  Being  upon  its  face  an  absolute  deed  of  bargain 
and  sale,  and  being  proved  not  to  haTC  been  a  bona  fide  convey- 
ance, as  such,  it  is  covinous  and  fraudulent  as  against  the  com- 
plainants, and  in  violation  of  the  statute  of  Elisabeth,  nor  can 
it  be  bolstered  up  by  the,  fact  of  their  having  been  a  secret  oral 
contract  between  the  grantor  and  grantees,  that  the  property 
couTeyed  should  be  held  in  trust,  and  sold  for  the  benefit  of  the 
creditors  of  the  grantor.  The  answer  set  up  no  such  defense. 
Nor  can  it  be  supported  on  that  ground,  even  if,  in  a  proper 
state  of  the  pleadings,  it  might  be  so  relied  on.  The  necessary 
tendency  of  such  a  transaction  is  covinous  and  fraudulent,  so 
far  as  the  pursuing  creditors  are  concerned.  A  secret  contract 
so  made,  could  not  be  enforced,  either  at  law  or  in  equity,  at 
the  suit  of  the  grantor  or  his  creditors.  The  deed  was  executed 
according  to  the  intention  of  the  contracting  parties;  no  mis- 
take or  surprise  in  obtaining  it,  nor  was  any  fraud,  duress,  or 
imposition  practiced  upon  the  bargainor.  The  secret  agreement 
is  a  nullity  under  the  statute  of  frauds,  and  there  is  no  head  of 
equity  jurisdiction,  under  which  relief  could  be  successfully 
sought,  on  such  a  contract.  A  court  of  chancery  should  there- 
fore stamp  on  it  the  mark  of  reprobation. 

The  effort  which  was  made  for  the  rejection  of  the  testimony 
of  Joseph  Miller,  on  the  ground  of  its  being  given  in  answer  to 
a  leading  interrogatory,  is  wholly  without  foundation,  as  all  the 
material  facta  to  which  he  deposed  were  elicited  by  interroga- 
tories which  stand  free  from  all  exception. 

Decree  reversed,  and  a  decree  was  passed  by  this  court  for 
a  sale  of  the  property  in  the  proceedings  mentioned. 

BucHASAN,  0.  J.,  dissented. 
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Rules  or  Pleading  ik  Equity  arb  Mobb  Liberal  than  at  law:  Tiemeui  y. 
Poor,  19  Am.  Dec.  225.  The  principal  case  is  recognized  as  an  authority  for 
this  doctrine  in  Ridgely  v.  Bomlj  18  Md  450,  and  Small  v.  OwingSj  1  Md. 
CL  367. 

Creditob's  RiOET' TO  Resort  to  Equttt  to  Reach  Assets. — A  creditor 
▼hose  denumd  is  purely  Icsgal,  must  have  judgment  at  law  before  he  can  resort 
to  equity  to  set  aside  a  fraudulent  conveyance:  iSco^^  v.  McMilUn,  13  Am. 
Dec  239;  Sharp  v.  WickUffe,  14  Id.  37;  Allen  v.  Camp,  15  Id.  109;  Gilpin  v. 
i>avu,  5  Id.  622.    To  reach  a  debtor's  personal  assets  in  equity,  the  creditor 
must  not  only  have  obtained  judgment  at  law,  but  must  show  that  execution 
therrander  can  not  be  enforced  without  the  aid  of  equity:  Screven  v.  Bostick^ 
16  Id.  66^.    But  after  judgment  at  law  and  the  return  of  an  execution  unsat- 
iified,  a  creditor  may,  in  order  to  reach  equitable  estate  of  the  debtor,  file  a 
bill  in  his  own  name,  or  in  behalf  of  himself  and  the  other  creditors,  or  join 
in  a  suit  with  the  other  creditors:  Edmeston  v.  Lyde,   19  Id.  454;  Ditgan  v. 
VaUier,  ante^  105.     As  to  creditors*  bills  to  reach  choaes  in  action,  see  the  note 
to  Donovan  y.  Fhm,  14  Id.  542.    Judgment  creditors  may,  in  equity,  come 
iq;Km  their  debtors*  equitable  estate  in  realty,  in  the  order  of  the  dates  of 
their  judgments,  the  oldest  having  priority  :  Ilaieys  v.  Williams,  19  Id.  743. 
The  creditor  first  filing  his  bill  to  reach  property  not  subject  to  execution  at 
law,  is  held  to  obtain  a  preference,  in  Corning  v.  WhiUj  22  Id.  659.     A  judg- 
ment creditor's  petition  in  equity  against  the  representatives  of  a  deceased 
debtor  in  Maryland,  is  held  in  Coombs  v.  Jordan,  22  Id.  236,  to  be  equivalent 
to  suing  out  a  seL/a,  for  the  purpose  of  giving  him  the  full  benefit  of  his  lien 
in  obtaining  a  priority.     As  to  the  right  of  a  creditor  to  resort  to  equity  after 
obtaining  judgment,  for  the  purpose  of  affecting  realty,  and  judgment  and  ex- 
ecution for  the  purpose  of  affecting  personalty,  the  principal  case  is  referred 
to  as  authority  in  Griffith  t.  Frederick  Co.  Bank,  6  Gill  &  J.  424,  444;  Swan 
y.  Dent,  2  Md.  Ch.  117;  Wylie  v.  Basil,  4  Id.  329.     In  Wanamaker  v.  Botoes, 
36  Md.  66,  the  principle,  that  to  enable  a  creditor  to  impeach  a  deed  as  fraud- 
ulent, he  must  first  obtain  a  judgment  or  other  lien,  is  approved. 

Other  points  to  which  the  case  has  been  cited  are:  That  a  secret  trust  ren- 
ders a  deed  fraudulent  as  to  creditors:  Glenn  v.  Randall,  2  Md.  Ch.  229; 
that  where  a  debtor  transfers  property  to  trustees  for  the  payment  of  cred- 
itors in  such  manner  as  he  sees  fit,  preferring  some  creditors,  and  reserving  a 
balance  to  himself,  without  providing  for  all  his  creditors,  the  reasonable  in- 
ierenoe  is  that  he  does  not  intend  to  pay  them  out  of  that  property;  for  if  he 
did,  he  would  provide  for  all  in  the  same  deed :  Langtion  v.  Gaiiher,  3  Md. 
61;  as  to  what  facts  generally  justify  an  inference  of  fraud  in  a  conveyance: 
McLaughlin  y.  Bank  of  Potomac,  7  How.  U.  S.  229;  as  to  the  admissibility  of 
dedaratioQS  of  a  grantor  to  impeach  his  deed:  McDoweU  v.  Goldsmit/i,  6  Md. 
310;  that  where  the  creditors  of  a  deceased  grantor  assail  a  deed  as  fraud- 
vlentt  *°<1  ^o  grantee  is  entitled  to  the  defense  of  the  statute  of  limitations, 
he  can  not  be  deprived  of  that  defense  by  any  act  or  admission  of  the  admin- 
atnitar  of  the  grantor:  McDoweU  y.  GoldsmUh,  24  Id.  230. 


Hunter  v.  Brtson. 

[S  Olix  k  JoRMBOV,  483.] 

Tkubtebs  Appointed  in  this  Country  by  a  Testator  in  Ireland  with 
the  same  powers  with  respect  to  his  property  here  as  if  they  had  been 
named  execators,  and  with  directions  to  ooUeot  and  remit  such  property 
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to  tbe  ezecntan  a^minted  in  IreUnd,  are  limited  execatora,  bound  ta 

ezecate  their  tmat  in  the  mode  preacribed  by  the  will 
Whkrk  oxlt  Oxs  or  ths  Pkbsons  so  Afpohttsd  Aockfts  thb  Tkust,  he 

most  execate  it  aa  provided  by  the  will. 
JhrwKSLEsrr  Exbcutobs  mat  bb  Appointed  nr  Ditfvrknt  Countries,  whi 

the  teatator  haa  effecta,  or  aa  to  different  parts  of  hia  estate  in  the 

conntiy. 

ESETCTOK  IN  THIS  CoCNTRT  MAT  BB  COMPELLED    TO    ReMTT  FuNDS    in 

hands  to  the  execvtor  of  the  teatator'a  domicile,  according  to  the  dipro* 
tions  of  the  will,  and  it  ia  wholly  immaterial  whether  lettera  testament- 
ary, or  of  adminiatnition  emm  Uaiamatto  amiexo,  haye  been  granted  or 
not. 

F6KEION  Tbseatob*8  APPOINTMENT  OP  Tbubtebs  hebb  to  act  literally  aa 
Boch,  withoat  taking  oat  Itstters  testamentaiy  or  of  administration,  ia  a 
nollity  aa  to  his  penonal  estate  here,  being  an  attempt  to  evade  oop 
testamentary  system. 

Such  a  Trustee  hayino  Taken  out  LErrEBS  op  Administration,  is  bound 
es  ofido  to  the  execution  of  every  daty  attempted  to  be  impoeed  upon 
him  aa  tnistee,  and  can  not  dischaige  himaelf  aa  administiator  by  a  pay- 
ment  to  himself  aa  trostee. 

Appeal  from  Baltimore  county  orphans'  court.  A  petition 
was  filed  in  the  court  below  bj  Thomas  Hunter,  appellant, 
against  Nathan  G.  Biyson,  the  appellee,  setting  forth,  in  sub- 
stance, that  one  Macartney,  of  Ireland,  lately  deceased,  had, 
by  his  will,  appointed  the  petitioner  and  another,  now  also  de- 
ceased, his  executors  in  Ireland;  that  his  property  consisting 
almost  wholly  of  his  interest  in  a  certain  firm  in  Baltimore,  he 
also  appointed  the  appellee,  together  with  one  Thompson  and 
one  Hughes,  of  Baltimore,  trustees  (as  appeared  by  the  will,  a 
copy  of  which  was  exhibited  with  the  petition)  of  all  the  testa- 
tor's property  in  America,  to  do  all  his  American  afi^Eure,  to  have 
full  power  to  act  for  him,  and  to  settle  all  his  accounts  in  the 
way  they  shall  think  best,  and,  as  soon  as  they  conveniently 
can,  to  remit  said  property  to  his  trustees  nominated  and  ap- 
pointed in  Ireland;  that  Hughes  and  Thompson  haying  refused 
to  act,  the  appellee  took  out  letters  of  administration,  with  the 
will  annexed,  and  as  such  had  received  a  large  sum  of  money, 
which  he  had  not  accounted  for,  or  paid  over  to  the  appellaui 
as  executor  in  Ireland,  as  directed  by  the  will.  The  petition 
prayed  a  decree  for  an  account  and  payment.  The  answer  of 
Bryson  denied  the  petitioner's  right  to  demand  an  account  or 
payment.  It  was  a^eed  that  the  facts  set  out  in  the  petition 
were  substantially  correct.  It  was  also  agreed  that  Brysou  had 
passed  two  accounts,  by  the  last  of  which  there  remained  in  his 
hands  due  the  estate  a  balance  of  one  thousand  three  hundred 
and  fifty  dollars  and  ninety-eight  ceuts.    It  was  further  agreed 
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that  the  appellant  was  a  resident  of  Vermont  when  the  petition 
was  filed,  and  that  the  petition  should  be  considered  amended 
by  adding  the  name  of  James  Hunter,  as  co-petitioner  for  the 
distribution  of  the  estate,  James  Hunter  being  a  legatee  under 
the  will.  The  decree  below  y/as  that  Biyson  settle  another  ac- 
count, crediting  him  for  the  balance  due  on  the  last  account  as 
paid  oyer  to  himself  as  trustee  under  the  will.  The  petitioners 
appealed. 

Om^  for  the  appellant,  contended,  among  other  things,  that 
the  authority  given  to  the  three  American  trustees  being  a 
naked  power,  one  alone  could  not  act:  1  Liv.  on  Agency,  79; 
2  Kent  Com.  495;  Bergen  ▼.  Duff^  4  Johns.  Ch.  368;  FaUerson 
y.  LeaviU,  4  Conn.  52  [10  Am.  Dec.  98].  As  to  how  the  distri- 
bution should  be  made,  he  cited  Davoes  y.  Bead,  3  Pick.  128; 
Id.  144;  Harvey  v.  Richards^  1  Mason,  411-415;  2  Kent  Com. 
844-347;  DeSobry  y.  DeLaisire,  2  Har.  &  J.  224  [3  Am.  Deo. 
635]. 

Mayer,  for  the  appellees,  claimed  that  the  question  was  prin- 
cipally one  of  jurisdiction,  and  that  eyen  if  Biyson  had  been 
named  executor,  with  all  the  powers  given  to  the  trustees  super- 
added, he  would  Laye  been  only  a  trustee  amenable  to  the  court 
of  chancery  and  not  to  the  orphans'  court,  which  had  no  juris- 
diction to  enforce  such  trusts:  Jeremy  Eq.  138;  Scurfield  y. 
Howes,  3  Bro.  0.  C.  91;  8outhou8eY.Bate,2Yea.  &Bea.  396;  Os- 
good y.  FranJdin,  2  Johns.  Ch.  21  [7  Am.  Dec.  513];  Davour  y. 
Fanning,  Id.  252;  that  the  trust  deyolyed  on  Bryson  where  the 
others  renounced  it:  Osgood  y.  Franklin,  2  Johns.  Ch.  21  [7  Am. 
Deo.  513];  Davour  y.  Fanning,  Id.  252;  Adams  y.  Taunton,  5 
lCadd.435;  that  if  the  renunciation  defeated  the  trust,  only  the 
court  of  chancery  could  appoint  another  trustee  to  execute  it, 
or  the  legatees  might  file  bills  for  their  legacies:  Ellison  y.  Elli- 
son, 6  Yes.  662;  Brown  y.  Higgs,  8  Id.  570;  that  foreign  exec- 
utors could  not  recoyer  these  funds  from  a  domestic  adminis- 
trator: Dawes  y.  Head,  3  Pick.  128;  Harvey  \,  Richards,  1  Mason, 
413,423;  Kraftyr.Wiokey,  4  GiU  k  J.  332  [23  Am. Dec.  569];  Morell 
y.  Dickey,  1  Johns.  Ch.  156;  Smith  y.  Union  Bank  of  Georgetown, 
5  Pet.  518;  Ouier  y.  0' Daniel,  1  Binn.  349;  2  Mass.  384;  that 
there  is  a  difference  between  ancillary  and  principal  administra- 
tors: Bryan  y.  McOee,  2  Wash.  0.  C.  337;  that  the  petitioner 
haying  remoyed  to  this  country,  his  authority  had  ceased,  his  re- 
maining there  being  a  condition  annexed  to  the  trust:  Co.  Lit. 
37;  1  Cm.  Dig.  79;  1  Bop.  on  Leg.  506,  521,  522. 
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By  Court,  DoassTy  J.  In  decreeing  that  Nathan  G.  BiysoQ 
had  a  right  to  pay  over  all  the  funds  in  his  hands,  as  adminis- 
trator Y^ith  the  will  annexed,  to  himself  as  trustee,  under  the 
will  of  the  deceased,  and  that  he  pass  an  account  accordingly^ 
we  think  the  orphans'  court  were  in  error.  As  to  all  his  prop- 
erty and  affairs  in  America,  the  testator,  in  most  explicit  terms, 
gave  to  Hugh  Thompson,  Nathan  6.  Bzyson,  and  Thomas 
Humes,  the  same  powers  and  imposed  on  them  the  same  duties 
as  if  by  his  will  he  had,  in  so  many  words,  appointed  them  his 
executors.  This  provision  of  the  will,  per  ae,  created  them 
limited  executors,  and  two  of  them  having  declined  the  appoint- 
ment, and  the  third  accepted  it,  he  is  bound  to  execute  the  trust 
in  the  mode  prescribed  by  the  instrument  under  which  he  de* 
rives  his  authority. 

A  testator  may  appoint  different  executors,  in  different  coun* 
tries,  in  which  his  effects  may  lie;  or  different  executors  as  to 
different  parts  of  his  estate  in  the  same  countiy.  Whether  let- 
ters testamentary,  or  of  administration  cum  testamenio  annexo^ 
have  been  granted  in  this  case,  is  a  matter  wholly  immaterial,  so 
far  as  respects  the  present  controversy.  The  directions  of  the 
will  must  be  complied  with;  and  Nathan  G.  Bryson,  in  his  rep- 
resentative character,  should  be  decreed  to  transmit  or  pay  the 
funds  in  his  hands  to  the  executor  in  Ireland,  or  show  some 
satisfactory  reason  for  his  being  excused  from  so  doing. 

But  suppose  Bryson  not  to  be  created  executor  by  the  clause 
in  the  will  which  has  been  referred  to,  and  that  the  testator's 
design  was  that  the  persons  appointed  should  act  literally  as 
trustees,  without  taking  out  any  letters  testamentary,  or  of  ad- 
ministration.  The  appointment  is  a  nullity,  as  far  as  the  per- 
sonal estate  is  concerned,  being  an  attempt  to  evade  the  pro- 
visions of  our  testamentary  system  in  a  way  which  the  law  does 
not  tolerate. 

The  administrator  in  relation  to  the  personalty  ex  officio 
bound  to  the  execution  of  every  duty  with  which  it  was  illegally 
attempted  to  clothe  the  trustees.  And  the  effort  to  transfer 
the  funds  in  the  manner  proposed  by  the  decree  from  the  hands 
of  Nathan  G.  Bryson,  as  administrator,  to  those  of  Nathan  G. 
Bryson,  as  trustee,  is  giving  a  construction  to  the  act  of  the 
testator,  to  which  no  principle  of  judicial  interpretation  will 
lend  even  a  momentary  sanction. 

The  legatee,  James  Hunter,  has  assigned  no  sufficient  reasons 
for  his  coming  into  the  orphans'  court,  and  demanding  of  Bry- 
son the  payment  of  his  legacy.     If  any  special  circomstanoes 
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exist,  warrantiug  the  interposition  of  a  court  of  chancery  in  his 
behalf,  he  had  better  apply  to  that  tribunal  for  relief. 

The  decree  of  the  orphans'  court  is  reversed,  and  the  record 
remanded,  that  such  proceedings  may  be  had  therein  as  the 
natnre  of  the  case  may  require. 

Decree  reversed. 

FOBDOH  AdIUNISIBATOBS,  APFOnmCXNT,  P0WXB8»  AND  ]>UTIB8  OV. — Sm 

GioM  T.  SmUk,  20  Am.  Dec  452;  and  othor  deouuons  in  this  aeriee  oited  in 
tiM  note  thereta 


Webnwag  V.  Pawling. 

[5  OXLL  h  JOBMIOll,  SOO.] 

JvDOiaRT  or  A  SiSTXB  Statb  properly  authenticated  stands  upon  the  same 
footing  as  a  domestic  judgment,  and  if  conclusive  in  that  state,  is  equally 
ooDcIuaive  here,  and  if  re-ezaminable  there,  is  re-examinable  here. 

JvBiSDicnoN  OF  THE  Trcbumal  Pronodncinq  SUCH  JuDQMXNT,  may  be 
inquired  into  under  proper  pleadings. 

AWABD  OF  ARBrrRATOBS  VSDZR  THE  PEKKSTLYAinA  STATUTE  of  1810,  after 

being  returned  to  the  office  of  the  prothonotary  of  the  court  of  common 
pleas,  and  after  an  entry  of  "judgment  nisi "  thereon,  ib  as  conclusiye 
as  any  other  judgment  of  that  court,  if  the  provisions  of  that  statute, 
which  confer  jurisdiction  upon  the  arbitrators,  have  been  complied  with. 

If  7BE  Record  Shows  that  the  Parties  Agreed  upon  the  Arbitrators, 
and  that  both  parties  were  present  when  the  time  was  fixed  for  the  meet- 
ing of  the  arbitrators,  the  requirements  cf  the  statute  as  to  residence  of 
arbitrators,  and  notice,  etc.,  need  not  be  shown  to  have  been  obeyed. 

Vabiakcb  IK  Amount  between  such  Judgment  and  the  Execution  which 
appears  to  have  been  issued  thereon,  is  no  objection  to  the  admissibility 
of  the  record  of  the  judgment  in  an  action  on  it  in  this  state. 

Appeal  from  Frederick  county  court  in  an  action  of  debt  on 
a  judgment  of  a  county  court  of  Pennsylvania,  to  which  nul  tiel 
record  was  pleaded.  The  record  of  the  judgment,  authenticated 
as  required  by  act  of  congress,  was  admitted  in  evidence  against 
the  defendant's  objection.  It  showed  that  under  a  rule  of  court 
for  the  selection  of  arbitrators,  the  parties,  on  the  day  appointed, 
agreed  upon  arbitrators,  and  on  the  time  and  place  for  their 
meeting;  that  an  award,  in  favor  of  the  plaintiff,  for  the  amount 
now  sued  for,  was  reported  to  the  prothonotary,  and  judgment 
nisi  entered  thereon  December  24,  1824;  and  that  a  ca,  sa,  and 
id,  fa.  had  been  issued  thereon,  which  recited  it  to  be  for  a 
larger  amount.  Judgment  for  the  plaintiff,  from  which  the  de- 
fendant aj)pealed  on  exceptions  to  the  admission  of  the  record 
IS  eTidence.  and  to  another  ruling  not  necessary  to  be  specified. 
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James  Baymond^  for  the  appellant »  claimed,  amongf  other 
things:  1.  That  as  this  jadgmeot  was  rendered  by  a  court 
exercising  special  powers,  a  strict  compliance  with  the  la^r  con* 
f erring  the  authority  mast  he  shown:  Shivers  t.  Wilson^  5  Har. 
ft  J.  132  [9  Am.  Dec.  497].  2.  That  the  constraction  of  the 
Pennsylvania  siatnte  by  her  courts,  if  relied  on,  must  be  proved 
as  a  fact:  BrackeU  v.  Norton^  4  Conn.  617  [10  Am.  Dec.  179]; 
Andrews  t.  HerrioU,  4  Cow.  525,  note  6.  3.  As  to  the  proper 
method  of  proceeding  by  the  arbitrators  in  this  case,  he  cited 
Wwkes  ▼.  Caulk,  5  Har.  &  J.  38. 

Duckeil,  for  the  appellee,  contended:   1.  That  the  plea  of  nui 
iiel  record  did  not  put  in  issue  the  validity  of  the  judgment,  and 
that  no  objection  could  be  made  to  the  judgment  if  the  juris- 
diction of  the  tribunal  rendering  it  was  not  denied  or   dis- 
proved: 2  Saund.  PI.  &  Ev.  132, 315;  1  Id.  499;  1  Chit.  PL  356, 
481;  Hayward  v.  Ribbans,  4  East,  311;  Cholmley  v.  Veal,  6  Mod. 
804;  Campbell  v.  Cumming,  2  Burr.  1187.     2.  That  under  the 
United  States  constitution  and   laws,  this  judgment  had  the 
same  validity  here  as  in  Pennsylvania,  and  could  only  be  at- 
tacked by  the  same  plea,  and  that  the  plea  of  nul  Iiel  record  was 
not  available  here  unless  it  would  be  there:  U.  S.  Const.,  art.  4, 
sec.  1;  Act  of  Cong,  of  May  24, 1790;  Mills  v.  Daryee,  7  Cranch, 
481;  Hampton  v.  McConnell,  3  Wheat.  234;  3  Story  on  Const 
181,  183;  1  Kent  Com.  243;  Benton  v.  Burgol,  10  Serg.  &  B. 
240;  Nixon  v.  Young,  2  Yeates,  156;  Borden  v.  Fitch,  15  Johns. 
121  [8  Am.  Dec.  225].     3.  That  this  was  a  valid  and  binding 
judgment  in  Pennsylvania:  CommonwedUh  v.  LaJUie,  2  Serg  &  B. 
106;  King  v.  Sloan,  1  Id.  78;  Post  v.  Sweet,  8  Id.  391;  Zeiglery. 
Zeigler,  2  Id.  286.     4.  That  an  award  of  arbitrators  under  the 
Peunsylvania  statute,  after  being  duly  entered,  was  a  valid  sub- 
sisting judgment,  reversible  only  by  appeal  or  writ  of  error,  and 
not  susceptible  of  collateral  attack,  even  though  erroneous:  Com- 
monwealth V.  LaJUte,  2  Serg.  &  B.  106;  EbensoU  v.  Krug,  3  Binn. 
528;  Studebacker  v.  Moore,  Id.  126;  Sicard  v.  Peterson,  3  Serg. 
&E.  468;  Lents  v.  Stroh,  6  Id.  38;  Zeigler  v.  Zeigler,  2  Id.  286; 
McPherson  v.  Hamilton,  2  Yeates,  40;  Hosteller  v.  Kaufman,  11 
Serg.  &  B.  147.     5.  That  even  if  this  award  bad  been  attacked 
at  the  proper  time  and  in  the  proper  way,  the  Peunsyvania 
courts  would  have  sustained  it:    Thompson  v.  White,  4  Serg.  & 
B.  135;  Spangler  v.  Rambler,  Id.  140;  Kimble  v.  Sanders,  10  Id. 
193;  Negley  v.  Stewart,  Id.  207;  Boone  v.  Beynolds,  1  Id.  231; 
Oppenheimer  v.  Gomly,  3  Id.  3;  Bosler  v.  Poe,  13  Id.  232. 
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Bj  Court,  Abcheb,  J.  By  the  first  section  of  the  fourth  ar- 
ticle of  the  coostitution  of  the  United  States,  it  is  declared, 
"  that  full  faith  and  credit  shall  he  given  in  each  state  to  the 
public  acts,  records,  and  judicial  proceedings  of  every  other 
state,  and  the  congress  may,  by  general  laws,  prescribe  the  man- 
ner in  which  such  acts,  records,  and  proceedings  shall  be  proved, 
and  the  effect  thereof." 

The  object  of  this  article  of  the  constitution  was  to  give  to 
such  judgment  full  faith  and  credit;  that  is,  to  attribute  to 
them  positive  and  absolute  verity,  so  that  they  can  not  be  con- 
tradicted, or  the  truth  of  them  be  denied,  any  more  than  in  the 
state  where  they  originated. 

And  congress,  in  conformity  with  the  power  conferred  on  the 
twenty-sixth  of  May,  1790,  by  their  act  passed  on  that  day,  de- 
clared that  such  records  and  judicial  proceedings,  authenticated 
as  prescribed  by  the  act,  should  have  such  faith  and  credit 
given  to  them,  in  every  court  within  the  United  States,  as  they 
have  by  law  or  usage  in  the  courts  of  the  state  from  whence  the 
said  records  are  or  shall  be  taken.  If  a  judgment  is  conclusive  in 
the  state  where  rendered,  it  is  equally  conclusive  everywhere. 
If  re-examinable  there,  it  is  likewise  re-examinable  here.  It  is 
therefore  put  upon  the  same  footing  as  a  domestic  judgment:  8 
Story  on  Const.  183;  MUIs  v.  Daryee,  7  Cranch,  481;  3  Wheat. 
234.  In  Mills  v.  Duryee  it  is  said,  the  only  iuquiry  where  the 
suit  is  upon  the  judgment  of  another  state  is,  what  is  the  effect 
of  the  judgment  in  the  state  where  rendered?  The  question  of 
jurisdiction  of  the  tribunal  pronouncing  the  judgment  is,  how- 
ever, also  examinable;  for  if  the  tribunal  had  no  jurisdiction, 
the  judgment  would  be  a  nullity  everywhere:  4  Cow.  294;  16 
Johns.  141. 

The  question,  then,  of  the  jurisdiction  of  the  court  pro- 
nouncing the  judgment,  would  be  open  for  inquiry  on  a  proper 
state  of  pleadings.  Without,  however,  stopping  to  inquire 
whether  that  question  could  properly  be  raised  on  the  plea  of 
nul  liel  record  J  and  on  the  bare  offer  to  introduce  the  copy  in  evi- 
dence, we  shall  proceed  to  inquire  whether  there  was  a  defect 
of  jurisdiction,  and  if  there  was  not,  whether  the  proceedings 
are,  with  proper  precision,  specially  set  forth,  without  any 
examination  of  the  legal  necessity  for  so  specially  setting  them 
out. 

And  here  it  may  be  remarked  that  a  resort  to  the  decisions  of 
the  courts  of  Pennsylvania,  upon  all  the  objections,  both  as  to 
jurisdiction  and  the  necessity  of  specially  setting  out  all  the 


320  Webnwag  v.  Pawling.  [Maryland, 

proceedings,  to  give  yalidity  to  the  judgment,  would  con* 
clusively  show  that  the  various  points  raised  by  the  appellant, 
in  relation  to  these  matters,  could  not  be  sustained  in  any  tri* 
bunal  of  that  state:  1  Serg.  &  B.  78;  2  Id.  106;  8  Id.  391;  3  Id. 
468;  6  Id.  38;  4  Id.  140;  10  Id.  193,  207;  1  Id.  231;  3  Id.  3; 
13  Id.  231,  232;  3  Binn.  126,  528. 

But  on  the  concession  that  these  decisions,  not  having  been 
proved  as  facts,  could  not  be  judicially  noticed,  aod  that  they 
could  legitimately  have  no  other  effect  than  the  determination 
of  any  other  learned  tribunal  which  might  be  called  on  to  aid 
us  in  the  construction  of  the  act  of  assembly  of  Pennsylvania 
(a  question  we  do  not  mean  to  decide),  we  shall  proceed  to  ex- 
amine the  act  referred  to. 

The  law  was  passed  in  1810,  and  is  entitled  *'  an  act  concern- 
ing arbitrations."  Its  object  and  design  was  to  enable  either 
party  to  coerce  an  arbitrament  of  his  case,  without,  and  even 
against,  the  consent  of  the  opposing  party. 

In  ordinary  cases,  four  things  appear  to  be  necesBazy  to  he 
done,  before  the  jurisdiction  attaches: 

1.  That  there  should  be  a  rule  of  reference. 

2.  The  appointment  of  arbitrators  and  notices  as  required  by 
the  law. 

3.  Besidence  of  the  arbitrators. 

4.  That  they  be  sworn  or  affirmed. 

The  first  and  fourth  requisites  appear  to  have  been  complied 
with.  The  rule  of  reference  was  strictly  in  compliance  with  the 
act,  and  it  appears  by  the  return  of  the  arbitrators,  that  they 
were  sworn  or  affirmed;  and  as,  by  the  act,  they  possessed  power 
to  qualify  each  other,  their  certificate  is  amply  sufficient  to  es- 
tablish that  fact.  The  second  and  third  requisites,  although 
necessary  to  confer  jurisdiction  in  ordinary  cases  occurring  un* 
der  the  Inw,  can  not  be  required  here. 

It  is  averred  in  the  record  that  the  parties  met  in  the  protho- 
notary's  office,  and  agreed  upon  the  arbitrators  to  decide  their 
cause;  and,  as  appears  from  the  record,  being  both  present  when 
the  time  and  place  of  meeting  was  fixed  by  the  officer,  the  no- 
tices demanded  by  the  first  and  eighth  sections  were  entirely 
unnecessary  either  to  be  proved  or  shown.  Nor  was  it  neoes 
sarr  it  should  appear  that  the  arbitrators  resided  in  the  county 
where  the  reference  was  made,  for  it  was  competent,  undoubt- 
edly, for  both  parties  to  agree  upon  the  arbitrators,  without 
reference  to  their  residence;  and  having  so  agreed,  they  ought 
not  to  be  heard  to  say  that  they  were  not  qualified  to  act  for 
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want  of  residence,  or  becaase  it  did  not  appear  where  they  re- 


It  is  manifestly  unimportant  at  what  period  of  time  the  award 
was  returned;  for  the  twenty-fifth  section  of  the  act  making  it 
their  duty  to  return  the  award  within  a  specified  time,  was  not 
intended  to  affect  the  validity  of  the  award,  but  only  their  com- 
pensation, which  for  their  trouble  they  should  receive,  and 
operated  in  the  nature  of  a  penalty  upon  them  for  a  failure  to 
comply  with  the  requisitions  of  the  act. 

From  these  considerations  it  appears  that  the  jurisdiction  of 
the  arbitrators  attached,  and  that  everything  has  been  set  out 
in  the  proceedings,  which  it  was  necessary  to  show  to  give  them 
validity. 

The  award  being  thus  returned  to  the  office  of  the  protho- 
notary  of  the  court  of  common  pleas,  it  became  a  judgment  of 
that  court,  entitled  to  all  the  consideration  and  conclusive  char- 
acter, which  any  other  rendered  in  that  tribunal  could  bave, 
unless,  indeed,  as  has  been  contended,  it  be  considered  from 
the  entry  of  judgment  nisi  as  a  mere  conditional  judgment. 
But  it  ought  not  to  be  thus  viewed.  For  the  eleventh  section 
points  clearly  to  the  meaning  of  the  entry  judgment  nisi.  It 
is  to  become  an  absolute  judgment,  unless  an  appeal  be  en- 
tered, and  unless  bail  and  recognizance  be  entered  into  within 
twenty  days  thereafter;  for  the  law  directs  that  unless  such 
bail  be  given,  execution  may  issue  on  such  judgment.  That 
this  became  a  judgment  of  the  court  of  common  pleas  after 
the  entry  of  judgment  by  the  prothonotary,  has  been  de- 
cided in  3  Binn.  228,  and  in  this  decision  we  entirely  concur. 
It  is  called  a  judgment  in  the  law,  and  has  all  the  attri- 
butes of  a  judgment  imparted  to  it.  It  is  a  lien  on  the  lands 
of  the  defendant,  and  its  fruits  may  be  reaped  by  an  execution 
issued  from  the  court  of  common  pleas.  And  that  tribunal 
would  have  all  the  power  over  such  process,  which  it  would 
have  over  any  other  process  of  execution,  issued  upon  any  other 
judgment  by  them  rendered,  which  power  could  scarcely  have 
been  conferred  had  not  the  law-makers  considered  it  a  judg- 
ment, and  a  judgment  of  that  court  also.  Tbat  the  judgment 
may  in  many  cases  be  entered  by  the  prothonotary,  while  the 
court  of  common  pleas  was  not  in  session,  could  scarcely  be 
considered  as  bearing  on  this  inquiry.  The  clerks  of  our  own 
courts,  by  the  law  of  1801,  c.  70,  sec.  17,  were  permitted  to 
enter  judgments  on  the  fiat  of  a  judge,  but  they  were  not  cer- 
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tainlj  on  that  account  the  less  eDtitled  to  the  appellation  and 
dignity  of  jadgments  of  the  county  courts. 

Considering  the  judgment  as  one  of  the  court  of  common  pleas, 
no  objection  to  the  jurisdiction  of  that  tribunal  has  been  taken , 
unless,  indeed,  the  objection  y^hich  has  been  examined  in  relation 
to  the  arbitration.  But  it  is  supposed  that  there  exists  a  vari- 
ance between  the  record  of  the  judgment  anvi  its  statement  in 
the  pleadings.  It  would,  indeed,  appear  from  looking  at  the 
ca.  sa.  and  the  sci./a.,  which  were  issued  on  this  judgment,  that 
it  had  been  for  a  greater  sum  than  that  stated  in  the  iiarr.  But 
we  can  not  look  to  these  to  determine  the  extent  of  the  judge- 
ment. 

From  the  record  of  the  judgment  it  would  appear  that  it  had 
been  rendered  for  the  sum  stated  in  the  award  of  the  arbitra- 
tors, which  corresponds  with  the  sum  averred. 

The  variance  between  the  writ  and  the  record  offered  in  evi- 
dence as  to  the  amount  of  the  judgment,  could  not  certainly  on 
this  issue  be  taken  advantage  of,  and  could  furnish  no  objection 
to  the  admissibility  of  the  record  in  evidence. 

Judgment  affirmed. 

JuDGMEKT  OF  SiSTEB  Stats,  Effbct  OF. — See  the  note  to  Bartiei  v.  Knight, 
2  Am.  Dec.  42.  See,  «]bo,  Shumway  v.  StiUman,  16  Id.  874;  HaU  t.  Wil- 
Uama,  17  Id.  356;  Starbuck  y.  Murray,  21  Id.  172;  OuUek  v.  Loder,  23  Id. 
711,  and  other  cases  cited  in  the  notes  to  those  decisions.  In  McCormirJb  ▼• 
Deaver,  22  Md.  194,  the  principal  case  is  recognized  as  authority  for  the  po6i<- 
tion  that  a  transcript  of  a  judgment  or  decree  of  a  sister  state,  certified  at 
the  act  of  congress  provides,  if  no  special  objection  ia  made  thereto,  importo 
absolute  verity,  and  can  not  he  oontnidicted  in  any  other  state  any  more  thaa 
in  the  state  where  it  originated. 
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[6  OxUi  ft  Jomnov,  49.] 

Wherk  a  Decedknt's  Land,  not  Susceptible  of  PABTmoK,  n  Sold^  ondar 
the  statute  of  1820,  to  one  of  the  heirs,  who  gives  his  bond  to  the  state 
for  the  purchase  money,  such  bond  is  a  specifio  lien  on  the  land  enforce- 
able  in  equity  in  favor  of  those  entitled  to  share  in  the  money. 

After  a  Sals  of  the  Land  on  a  Judgment  on  the  Bond  by  another  heir, 
a  third  heir  may  sue  in  equity  to  enforce  the  lien  for  his  share,  instead  of 
suing  on  the  bond. 

State  is  not  a  Necessakt  Pabtt  to  such  a  suit. 

All  the  Heibs  must  be  Made  Pasties  to  the  sniti  as  well  as  the  pnrohasaf 
under  the  judgment. 

Aj^peal  from  the  court  of  chancery,  after  a  dismissal  of  the 
bill  on  special  demurrer.    The  case  is  stated  in  the  opinion. 
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Boyle,  for  the  appellant. 

Alexander ,  for  the  appellee. 

By  Ck>urt,  Buchanan,  C.  J.  Beuben  Bidgely,  one  of  the  heirs 
at  law  of  William  Bidgely,  deceased,  having  purchased  from 
the  commissioners  appointed  under  the  act  of  1820,  c.  191,  re- 
latiTG  to  descents,  the  real  estate  of  William  Bidgely,  which 
woold  not  admit  of  division,  and  having  given  bis  bond  to  the 
Btate  pursuant  to  the  provisions  of  tbe  act,  conditioned  for  the 
payment  to  the  other  heirs  of  their  respective  proportions  of  the 
purchase  money,  the  land  was  afterwards  sold  under  a  judg- 
ment at  law,  obtained  against  him  upon  his  bond,  for  the  pay- 
ment of  the  portion  of  one  of  the  heirs;  and  this  bill  was  filed^ 
by  another  of  tbe  heirs  of  William  Bidgely,  against  the  pur- 
chaser alone  under  the  judgment,  to  subject  the  same  land  to 
sale  for  the  payment  of  his  proportion,  and  was  dismissed  by 
the  chancellor. 

On  the  part  of  the  appellee  it  has  been  contended  that  there 
is  no  cause  of  action,  no  order  appearing  by  tbe  court,  in  which 
the  proceedings  were  had  for  a  division  of  the  estate,  designat- 
ing the  proportions  of  the  amount  for  wbich  the  estate  was  sold, 
to  which  the  heirs  were  respectively  entitled.  But  that  objec-^ 
tion  is  rather  too  technical  and  attenuated. 

It  is  not  veiy  clear  that  the  words  in  the  twenty-second  sec- 
tion of  the  act  of  1820,  c.  191,  "  agreeably  to  the  order  of  the 
ooart/'  were  intended  to  relate  to  the  proportions  to  which 
each  of  tbe  heirs  might  be  entitled,  but  may  have  been  intended 
to  be  applied  to  the  giving  a  bond  to  the  state  instead  of  one  to 
each  of  the  heirs,  which,  by  the  same  section,  is  authorized  to 
be  done  under  the  direction  of  the  court. 

But  admitting  it  to  be  otherwise,  such  an  order  may  have 
been  made  by  the  court,  and  would  be  proper  evidence  before 
the  auditor,  in  stating  an  account  between  the  parties;  and  if  no 
such  order  was  given,  no  injury  could  accrue  to  the  party,  since 
the  proceedings  under  the  petition  for  a  division  of  tbe  estate 
shows  the  amount  for  which  tbe  land  was  sold,  and  to  be  divided 
between  the  several  heirs.  And  if  tbe  expenses  allowed  by  tbe 
county  court,  attending  tbe  proceedings  under  tbe  petition, 
were  paid  by  the  appellee,  he  would  be  allowed  for  them  in  an 
account  taken  by  the  auditor. 

Chancery  would  never  sujQTer  the  mere  absence  of  such  an 
order,  as  is  supposed  to  be  necessary,  to  work  so  serious  a  mis- 
chief as  tbe  destruction  of  the  obligation  of  the  bond,  where  no 
injmy  can  arise  to  the  party  from  the  omission  of  it. 
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The  supposition  thnt  the  state  should  have  been  made  a  party, 
has  no  better  foundation.  The  state  has  no  manner  of  iuteresi 
in  the  matter.  A  suit  at  law  upon  the  bond  would  uecesBarily 
be  in  the  name  of  the  state  for  the  use  of  the  party  prosecuting^ 
the  action.  But  by  the  act  of  assembly  uuder  which  the  bond 
was  given,  it  is  declared  to  be  a  lien  upon  the  land,  and  this  is 
a  proceeding  not  upon  the  bond,  but  a  proceeding  in  rem  to  en- 
force the  lien  created  by  the  act. 

It  is,  Lowever,  contended,  that  the  action  should  have  been 
at  law  upon  the  bond,  and  that  the  remedy  at  law  must  be  ex- 
hausted before  recourse  can  be  had  to  the  land.     But  that  is 
entirely  a  mistake;  tbe  purchase  money  for  which  the  bond  was 
given,  is  made  by  the  act  of  assembly  a  specific  lien  on  the  land; 
OS  much  so  as  if  a  mortgage  bad  been  given  on  the  land  for 
the  money  intended  to  be  secured  by  the  bond;  and  a  party  en- 
titled to  a  proportion  of  that  money  has  his  election  to  pros- 
ecute, either  his  remedy  at  law  upon  the  land,  or  to  go  into  equity 
to  enforce  his  lien  on  the  land;  as  much  so  as  in  the  ordinary 
case  of  a  bond  for  the  payment  of  money,  accompanied  by  a 
mortgage  of  land  as  a  collateral  security. 

And  the  circumstance,  that  in  this  case  the  land  has  passed 
into  the  hands  of  a  sub-purchaser,  makes  no  difference;  he 
purchased  it  subject  to  the  lien,  and  may  have  regulated  hia 
price  accordingly.  A  court  of  chancery  will  not  turn  from  its 
door  a  party  coming  to  have  enforced  his  lieu  so  expressly  cre- 
ated, merely  to  drive  him  to  proceedings  at  law  against  a 
security;  which  may  prove  fruitless,  and  lead  to  vexatious  and 
useless  circuity  of  action. 

The  solicitor  for  the  appellee  has  invoked  the  aid  of  Richard- 
ton  V.  Jones,  3  Gill  &  J.  1G3,  to  sustain  him  on  the  ground 
upon  which  he  has  planted  himself.  But  if  he  had  examined 
that  case  with  his  accustomed  accuracy,  he  would  have  found  it 
to  advance  no  such  principle.  The  doctrine  of  that  case  is,  that 
when  a  purchaser  of  a  trustee's  sale  has  completed  his  purchase, 
and  complied  with  the  terms  of  sale  by  giving  his  bond,  as  re- 
quired by  the  order  of  sale,  the  payment  of  it  can  not  be 
enforced  in  chancery  in  a  summary  way,  by  an  order  to  bring  tbe 
money  into  court,  nor  by  a  bill  in  chancery  to  enforce  the  spe- 
cific performance  of  it,  as  a  mere  bond  for  the  payment  uf 
money.  But  that  the  remedy  on  the  bond,  as  such,  is  by  a  suit 
at  law.  But  there  is  no  intimation  that,  in  such  a  case  as  the 
present,  there  may  not  be  proceedings  in  chancery  against  the 
laud  to  enforce  the  equitable  lien,  without  first  going  into  law 
9U  the  bond. 
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The  objection  to  the  want  of  proper  parties  is  better  taken. 
It  is  a  general  rule  in  chancery,  that  all  persons  haying  an  inter* 
est  in  the  subject-matter  of  the  suit,  should  be  brought  before 
the  court,  in  order  that  a  termination  may  be  put  to  all  contro- 
▼exsy  in  relation  to  their  different  rights  by  one  suit,  if  it  can 
be  done. 

In  this  case  all  the  heirs  of  William  Bidgely,  deceased,  are 
interested,  and  should  be  made  parties,  to  preyent  deception 
and  embarrassment  to  purchasers,  by  the  extent  of  the  liens 
being  made  known  by  the  pleadings;  and  also  to  prevent  a  sac- 
rifice piecemeal  of  the  property,  by  sale  after  sale,  under  sepa- 
rate and  distinct  proceedings  by  the  several  heirs,  with  a  great 
and  ruinous  accumulation  of  costs;  and  that  there  may  be  a 
decree  upon  the  whole  case,  as  far  as  it  can  be  done,  settling  the 
lights  of  all  who  are  interested. 

The  cause,  therefore,  will  be  remanded  to  the  court  of  chancery. 


To  EvABLB  Airr  or  the  Pabtixs  Interbsted  to  Sue  on  a  Bond  given  nn* 
dcr  the  statate  of  1820,  referred  to  in  the  foregoing  decision,  it  was  held  in 
Thompwn  r.  tState,  4  Gill,  163,  that  the  conrt  most  first  pass  an  order  ascer- 
taining the  proportion  to  which  such  party  was  entitled,  contrary  to  the  in- 
timation above  thrown  ont.  Dorsey,  G.  J.,  in  that  case  said:  "It  is  true 
that  this  court,  in  the  case  of  Ridgdy  ▼.  IgUhart,  6  Gill  &  J.  49,  did  intimate 
a  doabt  whether  the  words  in  the  twenty-second  section  of  the  act  of  1821, 
e.  191,  *  agreeably  to  the  order  of  the  oonrt,*  were  intended  to  relate  to  the 
proportions  to  which  each  of  the  heirs  might  be  entitled.  But  after  mature 
reflection,  and  a  thorough  consideration  of  the  subject,  we  are  satisfied  that 
the  words  in  the  act  of  assembly  and  bond,  'agreeably  to  the  order  of  the 
court,'  do  apply  to  an  order  of  the  court  in  relation  to  the  proportions  of  the 
reproscntatives  of  the  intestate,  and  not  to  the  mere  order  of  the  court,  di- 
recting the  bond  to  be  given  to  the  state.  The  court,  however,  in  Bidgdy  v. 
Iffl4kari  (which  was  a  proceeding  in  chancery)  conceived,  no  matter  what 
oonstmction,  in  this  respect,  should  be  given  to  the  terms  referred  to  in  the 
bond  and  act  of  assembly,  that  a  court  of  equity  could,  for  the  reasons  as- 
signed, grant  the  relief  sought  by  the  bill,  and  render  full  and  adequate  Jus- 
tice to  the  parties  concerned.  According  to  the  strict  and  technical  rules  of 
the  common  law,  we  are  of  opinion  that  no  recovery  can  be  had  in  the  action 
on  the  bond  before  us,  without  the  preliminary  order  as  to  the  proportions  oi 
the  lepretentatives  of  the  intestate." 


JoioE    V.  Taylob. 

[6  OHX  k  JOBNBOH,  54.] 

liOBiaAOE  Obtaihbd  bt  a  False  Representation  by  the  mortgagee  is  void, 
even  though  he  did  not  know  the  representation  to  be  false,  if  the  othei 
party  believed  it  to  be  true,  and  was  thereby  induced  to  make  the  mort* 
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Gist  of  the  Inquibt  is  not  tus  Knowledge  of  the  Falsitt  of  the  repre- 
Bentation  of  the  i>arty  making  it,  but  the  other  party's  belief  of  it  to  be 
true  as  stated,  and  his  consequoDt  deception  by  it  if  false. 

Material  Allegation  in  a  Bill,  though  not  Denied,  must  be  proved. 

Appsal  from  the  court  of  chancery,  the  cause  having  been 
removed  to  that  court  from  the  equity  side  of  the  Baltimore 
county  court,  where  the  bill  was  filed  by  Elisha  Joice  and  Eliza- 
beth, his  wife,  and  Stephen  Severson  and  Sarah,  his  wife,  for- 
merly Sarah  Joice,  to  enjoin  the  sale  of  certain  land  upon  a  de- 
cree of  foreclosure  of  a  certain  mortgage  executed  by  the  said 
Sarah  before  her  marriage  to  Taylor,  the  defendant,  and  to  an- 
nul said  decree  and  declare  the  mortgage  void,  on  the  ground 
that  the  said  land  had  been  conveyed  to  the  said  Sarah  by  the 
said  Elisha  and  Elizabeth  Joice,  in  trust  for  the  separate  use 
of  the  said  Elizabeth,  the  mother  of  the  said  Sarah,  the  said 
Elizabeth  having  inherited  the  said  land  from  one  Baveu,  and 
that  the  said  Elizabeth  was  induced  to  consent  to  the  execution 
of  the  mortgage  by  the  said  Sarah  by  certain  false  representations 
made  by  the  defendant  Taylor;  and  on  the  further  ground  that 
the  decree  of  foreclos.ure  was  obtained  without  making  the  said 
Elizabeth  a  party  to  the  suit.     The  bill  was  dismissed  by  the 
chancellor,  and  the  complainants  appealed.     The  material  facts 
and  other  proceedings  in  the  cause  are  sufficiently  stated  in  the 
opinion  of  the  court. 

Learned  and  Johnson,  for  the  appellants. 

T.  P.  ScoU,  for  the  appellee. 

By  Court,  Martin,  J.  The  bill  in  this  case  was  originally 
filed  in  Baltimore  county  court,  on  the  twenty-ninth  of  Septem- 
ber, 1830.  Injunction  was  granted  by  that  court,  and  the  an- 
swer of  the  respondent  and  several  exhibits  filed  by  him,  and  a 
motion  made  to  dissolve  the  injunction  nisi,  when  the  cause  on 
the  suggestion  and  affidavit  of  Elisha  Joice,  one  of  the  com- 
plainants, was  removed  to  the  court  of  chancery.  At  Decem- 
ber term,  1830,  the  injunction  was  dissolved  by  the  chancellor, 
and  at  July  term,  1831,  a  commission  was  issued  to  take  testi- 
mony. 

The  bill  states,  among  other  things,  that  a  mortgage  had 
been  executed  by  Sarah  Joice,  now  Sarah  Severson,  to  Elisha 
Taylor,  for  certain  lands  therein  mentioned,  and  that  upon  the 
application  of  the  mortgagee,  a  decree  had  been  obtained  iu 
Baltimore  county  court  to  foreclose  the  mortgage,  and  sell  the 
land  to  pay  the  sum  it  was  intended  to  secure.     That  the  mort- 
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gagor  had  no  equitable  right  to  make  the  mortgage;  that  the 
lands  were  held  by  her  in  trust  for  her  mother;  and  that  the 
mortgage  was  obtained  from  her  by  fraud  and  the  misrepre- 
sentations of  the  mortgagee,  in  whom  great  confidence  was 
placed,  and  by  whom  they  were  greatly  deceived  and  misled, 
etc. 

If  the  allegation  in  this  bill,  that  the  mortgage  was  obtained 
by  the  misrepresentation  of  the  respondent,  is  established  by 
proof,  it  would  render  the  deed  void;  and  it  is  immaterial  as  to 
Its  legal  effect  upon  the  instrument,  whether  the  respondent,  at 
the  time  he  made  the  representation,  knew  it  to  be  false.  If  he 
made  a  statement  of  facts,  knowing  it  to  be  false,  it  would 
clearly  be  a  legal  fraud;  but,  although  he  did  not  know  that  it 
was  false,  yet  if  he  undertook  to  state  it  to  be  true,  without  a 
knowledge  of  its  truth  or  falsehood,  and  it  operated  as  a  decep- 
tion to  the  other  party  to  whom  it  was  made,  and  thereby  in- 
duced the  mortgage,  it  would  avoid  it.  The  gist  of  the  inquiry 
is,  not  whether  the  party  making  the  statement  knew  it  to  be 
false,  but  whether  the  statement  made  as  true  was  believed  to 
be  true,  and  therefore,  if  false,  deceived  the  party  to  whom  it 
was  made. 

In  the  examination  of  this  case,  the  attention  of  the  court  is 
necessarily  called  to  the  answer  of  the  respondent,  and  the  cau- 
tion adopted  by  him  in  answering,  or  rather  avoiding  to  an- 
swer the  allegation  of  his  misrepresentations,  is  too  obvious  to  be 
passed  in  silence.  The  allegation  is,  in  substance,  that  Eliza- 
beth, the  mother,  was  entitled  to  all  the  real  estate,  and  one 
third  of  the  personal  estate  of  Isaac  Raven,  deceased.  That 
her  husband,  Elisha  Joice,  had  purchased  articles  at  the  sale  of 
Baven's  estate,  from  Taylor,  the  executor.  That  Taylor,  in  or- 
der to  obtain  a  mortgage  on  the  lauds  of  the  wife,  to  secure  the 
payment  of  the  debt  due  from  the  husband,  represented  that 
the  mortgage  was  only  intended  to  enable  him  to  settle  up 
Raven's  estate  with  the  orphans'  court,  and  that  as  soon  as  that 
settlement  was  made,  he  would  pay  over  to  Elizabeth  Joice  the 
portion  due  to  her,  by  which  the  mortgage  might  be  redeemed. 
The  respondent  answers  fully  all  the  minor  allegations  in  the 
bill,  and  what  does  he  say  to  the  important  charge  of  misrepre» 
sentation?  He  admits,  "at  the  time  of  the  execution  and  de- 
livery of  the  mortgage,  he  did  promise  and  assure  the  said  Joice 
and  wife,  and  Sarah  Severson,  that  if,  upon  the  final  settlement 
of  the  personal  estate  of  Isaac  Raven,  deceased,  there  would  be 
anything  due  unto  Elizabeth  Joice,  that  then  he  would  set  off 
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the  amoani  thai  might  be  so  due  against  the  said  promissory 
note,  and  give  up  the  said  mortgage  in  case  the  said  note  was 
paid."  There  he  stops.  He  does  not  deny  that  he  stated  to 
them  the  mortgage  was  necessary  for  him  to  settle  with  the  or* 
phans'  court,  and  that  upon  that  settlement,  Elizabeth  Joice's 
portion  should  be  paid,  with  which  she  might  redeem  the  mort- 
gage; and  yet  that  representation  is  the  ground  relied  on  by  the 
complainants  for  relief.  He  therefore  evades  a  direct  answer  to 
the  allegation,  and  only  states  facts  which  may  be  true,  although 
he  may  also  haye  made  the  representation  attributed  to  him. 
This  allegation,  however,  although  not  particularly  denied  by 
the  respondent,  must  be  proved  by  the  complainants  to  sustain 
their  cause. 

The  court  has  carefully  examined  the  testimony  contained  in 
this  record,  and  without  the  aid  of  Sarah  Severson's  evidence 
(the  objection  to  which  was  not  considered,  because  there  was 
sufficient  evidence  from  other  witnesses),  is  compelled  to  the 
conclusion  that  there  has  not  been  fair  dealing  on  the  part  of 
Taylor  in  this  transaction.  The  consideration  of  this  mortgage 
appears  from  the  statement  or  account  d'^livered  by  Taylor  to 
Israel  as  directory  to  him  in  preparing  the  mortgage.  By  that 
account  it  appears  the  principal  item  of  the  consideration  was 
the  sum  of  four  hundred  and  twenty-three  dollars  and  twenty- 
two  and  one  quarter  cents,  due  from  Elisha  Joice  to  Taylor  for 
articles  purchased  at  the  vendue.  That  Taj  lor,  at  or  about  the 
time  the  mortgage  was  executed,  represented  to  Mrs.  Joice  that 
she  would  be  entitled  to  receive  from  the  estate  of  Baven  a 
larger  sum  than  the  consideration  mentioned  in  the  mortf^rs^f 
is  clearly  proved,  both  by  W.  W.  Waite  and  Francina  A.  Joice. 
Waite  deposes  to  the  further  fact,  that  Taylor  stated  the  mort- 
gage was  a  mere  matter  of  form,  there  being  more  money  due 
from  the  estate  of  Baven  than  would  pay  it,  but  that  it  was 
necessary  to  have  the  mortgage  to  settle  the  estate  with  the 
orphans'  court.  Mrs.  Joice  had  unlimited  confidence  in  Taylor, 
and  no  doubt  believed  the  statement  thus  made  by  him,  and 
under  that  belief  that  the  mortgage  was  a  mere  matter  of  form 
to  enable  Taylor  to  settle  his  account  with  the  orphans'  court, 
and  would  immediately  be  discharged  by  the  money  to  be  paid 
to  her,  she  was  induced  to  ngree  to  its  execution.  It  can  not 
be  credited  from  the  facts  disclosed  in  this  record  that  Mrs. 
Joice  would  have  consented  that  her  land  should  be  sold  to  pay 
the  debt  due  from  her  husband  to  Taylor.  Her  husband  was 
embamMSsed,  and  she  was  desirous  to  protect  this  real  prop- 
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erty  from  his  creditors,  and  to  reserve  it  for  her  own  separate 
use. 

The  court  is  of  opinion  that  this  mortgage  was  obtained  by 
the  false  representations  of  Taylor,  and  is  fraudulent  and  Toid. 

Decree  reversed,  with  costs,  the  injunction  made  perpetual, 
and  the  mortgage  declared  to  be  null  and  void. 


Faub  REPRSSKyTATioM  Innocsntlt  Made  entitles  party  injured  thereby 
to  remuneration,  if  he  relies  upon  it  as  true,  and  suffers  loss:  Ecut  v. 
Mathenyt  10  Am.  Dec.  721.  A  misrepresentation  of  a  material  fact,  whether 
fraudulently  made  or  not,  vitiates  a  contract  induced  tltereby :  Sliackefford  v. 
Henry,  Id.  753.  The  positive  assertion  of  that  which  is  untrue,  though  be- 
lieved by  the  assertor  to  be  true,  operating  as  the  inducement  to  a  contract, 
is  fraudulent:  Snyder  t.  Findley,  1  Id.  193.  If  an  express  representation  is 
untrue,  it  has  been  held  immaterial  whether  the  party  making  it  knew  it  to 
be  false  or  not:  Waters  v.  MaUingly,  4  Id.  63.  This  decision  was,  however, 
overruled  in  Stewart  v.  Dougherty,  3  Dana,  4S0. 
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Adams  v.  Cuddy, 

[13  PlOKSBZMO,  460.] 

Trbspass  Quabb  Clausum  Fregit  mat  be  Maintained  by  a  pUintiff  whs 
haa  any  title  to  the  locus  in  quo,  that  coDtinued  down  to  the  time  of  the 
allied  trespass;  and  a  husband  seised  in  right  of  bis  wife  has,  dnriqg 
her  life-time,  a  title  sufficient  to  maintain  such  action. 

Effect  of  Convetino  all  the  Bight  and  Title  of  a  grantor  is  to  conyey 
all  that  has  legally  come  to  him,- and  that  has  not  been  legally  parted 
with  by  him. 

Grantee  Taking  Convetance  of  his  Qrantoe's  Bight  takes  the  risk  ol 
that  right. 

Grantee  who  Loses  his  Title  bt  Failure  to  Bboibter  his  Dxn>  oan 
not  hold  his  grantor  liable  on  the  warranty  therein,  and  therefore  aoeh 
grantor  is  not  disqualified,  by  reason  of  interest,  from  testifying  in  a  mit 
against  such  grantee. 

Deed  of  Administrator  Contets  only  such  Estate  as  his  intestate  had. 

Notice  of  Prior  Unregistered  Deed,  Effect  of  Convetangbs  with. — 
Where  a  grantee  takes  with  notice  of  a  prior  unregistered  deed  and  ooii« 
veys  to  another,  who  takes  with  like  notice,  the  latter,  as  well  as  the 
former,  is  precluded  from  setting  up  the  subsequent  deed  against  such 
prior  unregistered  deed. 

Tbespass  quare  clausum /regit.  The  defendant  pleaded  free- 
bold  in  himself.  Both  parties  claimed  title  from  Sarah  Baker, 
wife  of  William  Baker.  The  locus  in  quo  was  part  of  a  larger 
tract  in  South  Boston,  set  off  to  her  since  the  division  of  her 
father's  estate.  On  December  21,  1807,  William  Baker  exe- 
cuted a  deed  of  the  land  in  question  to  one  Simonds,  with  cov- 
enants of  seisin  and  warranty,  purporting  to  convey  in  fee,  and 
describing  it  by  metes  and  bounds.  Baker's  wife  joined  in  the 
deed  in  the  following  words:   *'  In  witness  whereof,  I,  the  said 
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William  Baker,  and  my  wife,  in  consideration  of  one  dollar  paid 
to  me,  by  said  Simonds,  do  forever  quit  my  right  and  fee  in  said 
premises,  and  we  have  hereto  set  our  hands  and  seals,"  eto. 
This  deed  was  not  recorded  until  June  3,  1808.  On  the  seven- 
teenth June,  1808,  Simonds  conveyed  to  the  plaintiff,  and  the 
deed  was  recorded  on  the  same  day.  On  the  twenty-fonrth 
March,  1808,  William  Baker  and  wife  executed  a  deed  to  his 
father,  Allen  Baker,  in  which  William  Baker  released  and  for* 
ever  quitclaimed  all  the  rigbt  and  title  to  the  land  he  had  in 
South  Boston,  formerly  a  part  of  the  estate  of  his  wife's  father, 
deceased.  This  deed  contained  the  following  clause:  ''And  I, 
Sarah  Baker,  for  myself,  for  the  above  sum  mentioned,  do,  for 
myself,  forever  release  and  forever  quitclaim  all  my  right  and 
title  to  my  honored  father  aforesaid,  together  with  my  right  of 
dower,  the  receipt  whereof  we  do  hereby  acknowledge,  grant,  bar- 
gain, sell,  and  convey  unto  our  honored  father  aforesaid,  to  him, 
his  heirs,"  etc.  This  deed  was  recjorded  on  the  twenty-eighth 
March,  1808.  On  the  death  of  Allen  Baker,  his  administratrix 
being  authorized  to  sell  his  real  estate,  by  deed,  dated  twentieth 
Uarch,  1818,  and  recorded  the  next  day,  conveyed  to  Calvin 
Baker  all  the  interest  of  the  deceased  in  a  certain  tract  of  land 
in  South  Boston,  described  by  metes  and  bounds.  This  tract 
included  the  locus  in  quo.  Calvin  Baker,  in  November,  1821, 
conveyed  to  the  defendant  the  same  tract. 

The  depositions  of  William  and  Sarah  Baker,  who  were  both 
living  at  the  date  of  the  alleged  trespass,  were  introduced  in 
evidence  for  the  purpose  of  showing  that  when  they  conveyed 
to  Allen  Baker,  he  had  notice  of  the  prior  deed  to  Simonds. 

It  was  agreed,  that  if  the  plaintiff  was  entitled  to  recover,  the 
defendant  should  be  defaulted,  and  judgment  rendered  for  the 
plaintiff  for  damages  and  costs;  otherwise  the  plaintiff  was  to 
become  nonsuit. 

SimmoTiH,  for  the  plaintiff. 

Band  and  FinJcey  for  the  defendant. 

By  Court,  Shaw,  C.  J.  The  question  between  these  parties 
is  a  question  of  title  only,  it  being  admitted  that  the  defendant 
Las  done  acts,  which,  if  he  can  not  justify  on  the  ground  of  title, 
amount  to  a  trespass. 

The  first  question  is,  upon  the  effect  of  the  deed  of  William 
Baker  and  wife  to  Simonds.  It  is  certainly  a  very  imperfect, 
illiterate,  aud  ill-drawn  conveyance.  It  is  contended  that  there 
are  no  words  of  grant  or  conveyance  on  the  part  of  the  wife; 
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and  this  certainly  seems  to  be  the  case,  if  according  tc  ihe 
natural  and  grammatical  construction  of  the  language,  the  ^words 
are  tbose  of  the  husband  only.  But  we  do  not  consider  th?it 
the  court  are  called  on  to  decide  what  quantum  of  estate  passed 
by  ibis  deed.  If  any  estate  passed  and  that  continued  till  the 
time  of  the  alleged  trespass,  it  is  sufficient  for  this  action. 

The  husband  was  seised  in  right  of  his  wife.    It  does  not  ap- 
pear by  the  facts,  whether  there  were  children  of  the  marriage; 
if  there  were,  the  husband  had  an  inchoate  tenancy  by  the 
curtesy,  which  was  an  estate  for  his  own  life;  but  if  they  w^ere 
not,  he  had  a  freehold,  determinable  upon  the  contingency  of 
surviving  his  wife.     In  either  way  of  considering  it,  he  had  a 
seisin;  and  such  estate  as  he  had  passed  by  his  deed  to  his 
grantee.     It  appears  by  the  depositions  in  the  case,  that  Wil- 
liam Baker  and  his  wife  were  both  living,  when  the  supposed 
trespass  was  committed,  and  therefore,  that  the  plaintiff  had  a 
title  at  that  time  sufficient  to  enable  him  to  maintain  the  action. 

But  another  ground  of  defense,  more  confidently  relied  upon, 
is,  that  before  the  above  deed  was  registered,  the  same  estate 
was  conveyed  to  Allen  Baker,  father  of  William,  through  whom 
the  defendant  claims,  without  notice  of  the  prior  convejanoe, 
and  the  subsequent  deed  was  first  registered;  and  so  that  the 
defendant  has  the  better  title;  and  the  dates  of  the  execution 
and  registry  of  the  respective  deeds  would  seem  to  maintain 
this  ground. 

To  this  the  plaintiff  makes  two  answers:  1.  That  the  snbae- 
quent  deed  from  William  Baker  and  wife,  to  his  father  Allen 
Baker,  did  not  include  the  land  before  conveyed  to  Simonda; 
and  2.  That  Allen  Baker,  the  grantee,  had  notice  of  the  prior 
conveyance  to  Simonds. 

That  the  administratrix  of  Allen  Baker  supposed  that  the 
deed  from  William  to  his  father  embraced  the  premises,  is  mani- 
fest from  the  fact  that  she  included  that  parcel  in  her  deed  to 
Calvin  Baker,  made  in  pursuance  of  a  sale  under  a  license;  and 
Calvin  Baker,  in  like  manner,  included  it  in  his  deed  to  the  de* 
fendant.  But  if  the  estate  did  not  vest  in  Allen  Baker,  then 
his  administratrix  had  no  authority  to  convey  it,  and  her  deed 
was  void.  And  the  court  are  all  of  opinion  that  the  deed  of 
William  Baker  and  wife  to  his  father,  did  not  embrace  the 
premises.  This  deed  is  quite  as  illiterate  and  informal  as  the 
one  above  remarked  upon.  It  is,  however,  the  deed  of  William 
Baker  and  his  wife,  and  all  the  clauses  of  grant  and  release  are 
the  language  of  both*  and  bind  the  estate  of  both;  and  informal 
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as  it  is,  it  is  to  have  its  legal  effect.    The  deed  containB  bo 
coTenants  of  any  kind.    The  words,  "  grant,  bargain,  sell,  and 
oonvej,"  are  contained,  but  they  come  after  the  description,  tbe 
words  preceding  it  being  "  release  and  quitclaim."    But  with- 
out placing  any  reliance  upon  these  informalities,  we  rest  our 
opinion  upon  this;  that  ezamiDing  the  deed  most  critically,  it 
does  not  purport  to  convey  any  laud  specifically,  but  only  *'  all 
the  right  and  title  to  tbe  land  I  have  in  South  Boston,  formerly 
a  part  of  the  estate  of  James  Blake,  housewright,  deceased;" 
and  then  afterwards  tbe  wife  adds,  "  all  my  right  and  title  to 
my  honored  father  aforesaid;"  probably  the  word  **  estate  "  of 
her  father's  was  omitted  by  mistake.     Now,  we  think,  the  effect 
of  conveying  all  the  right  and  title  I  have,  by  fair  construction, 
means  all  that  has  come  to  me,  and  that  I  have  not  legally 
parted  with.     But  tbe  deed  to  Simon ds,  whether  registered  or 
not,  gave  a  good  title  as  against  the  grantor  and  his  heirs.     This, 
therefore,  he  had  legally  parted  with,  and  it  did  not  come  within 
the  general  description  of  the  estate  conveyed.     Were  it  con- 
strued otherwise,  the  grantors  might,  in  effect,  commit  a  fraud, 
without  intending  or  even   being  conscious  of  it.     Where  a 
grantee  takes  by  so  indefinite  a  description  as  the  right  which  the 
grantor  has,  he  must  take  the  risk  of  his  grantor's  right. 

But  upon  the  other  ground,  we  are  strongly  inclined  to  the 
opinion,  that  the  plaintiff  has  the  better  title.  We  do  not  per- 
ceive that  William  Baker  and  Sarah  Baker  were  not  competent 
witnesses.  In  the  deed  to  his  father,  there  is  no  covenant.  In 
that  to  Simonds  there  are  covenants  of  seisin  and  warranty.  It 
is  agreed  that  William  Baker  and  his  wife  were  then  seised,  and 
had  a  good  and  indefeasible  title.  Should  Simonds  or  his 
grantee  lose  their  title  in  consequence  of  not  registering  their 
deed,  the  warrantor  would  not  be  liable  on  his  warranty  for 
such  defect.  There  seems  to  be  no  case  in  which  Baker  can  be 
liable  on  his  warranty,  and  if  so,  he  is  disinterested,  and  a  com- 
petent witness. 

The  effect  of  his  testimony  is,  that  when  he  conveyed  to  his 
father,  the  latter  had  notice  of  his  prior  conveyance  to  Simonds. 
If  such  was  the  case,  he  could  never  set  up  his  title,  though  his 
deed  was  first  registered,  against  the  prior  unregistered  deed  to 
Simonds.  And  though  if  Calvin  Baker  and  the  defendant  had 
taken  a  deed  from  Allen,  without  notice  of  such  defect  in  his 
title,  the  title  might  be  indefeasible  iu  them,  yet  this  principle 
would  not  apply  here,  as  they  did  not  take  a  deed  of  him,  but 
of  his  administratrix,  who  could  only  sell  such  estate  as  he 
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had.  But  what  is  more  important,  before  the  defendant  took 
his  deed  of  Calvin  Baker,  or  the  latter  took  his  of  the  admin* 
istratrix,  the  deeds  from  William  Baker  to  Simonds,  and  from 
the  latter  to  the  plaintiff,  had  been  recorded;  which  was  con- 
structive notice  to  them.  Now  I  take  the  rule  to  be,  that  if 
a  grantee  takes  with  notice  of  a  prior  unregistered  deed,  and  he 
conveys  to  a  second  grantee,  with  like  notice,  the  second,  as 
well  as  the  first,  is  precluded  from  setting  up  the  subsequent 
deed  against  the  prior  unregistered  deed. 
Defendant  defaulted. 


Unrecorded  Deed  is  Good  aoaikst  Second  Pubchaskr  with  notioer 
Famsworth  ▼.  ChUda,  3  Am.  Dea  249;  TrvU  v.  BigtUm,  S  Id.  144;  Priemt  ▼. 
Rke^  11  Id.   156.    The  principal  case  was  cited  in  Flynt  v.  ArjwM,  2  Meto. 
623,  in  Lawrence  v.  StraUon,  6  Cash.  167,  and  in  Jamaica  Pond,  Corp.   ▼. 
Chandler,  9  Allen,  169,  to  the  point  that  an  unrecorded  deed,  as  between  the 
grantor  and  grantee,  passes  the  title,  and  is  valid  as  against  subsequent  par- 
ohasers  with  notice.    In  TuUle  ▼.  Jackson,  21  Am.  Dea  306,  it  was  decided 
that  actual  notice  of  an  unregistered  conveyance  renders  it  impossible  for  a 
subsequent  purchaser  to  protect  himself  against  it.    See  also  note  to  thet 
case,  p.  315.     The  principal  case  was  cited  in  Clark  v.  McElvey,  11  CaL  160^ 
in  Coe  v.  Persona  Unknoum,  43  Me.  436,  and  in  Hope  v.  Stone,  10  Minn.  1522; 
to  the  point  that  he  who  takes  merely  the  right,  title,  and  interest  of  a 
grantor,  takes  the  risk  of  any  infirmities  or  defects  of  title  which  may  exist. 
In  Stanley  v.  Oreen,  12  CaL   167»  to  the  point  that  a  grant  of  the  grantor's 
remaining  interest  necessarily  excludes  property  previously  sold  by  him.    In 
Bragg  v.  PauJk,  42  Me.  517f  to  the  point  that  a  purchaser  by  quitclaim  only 
takes  what  the  vendor  could  lawfully  convey.     And  in  Brown  v.  Ifanter,  22 
N.  H.  471»  to  the  point  that  a  purchaser  with  knowledge  of  the  existence  of 
a  prior  unrecorded  deed  secures  no  rights  against  the  holder  of  such  deed. 
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[13  PlOEKBIHO,  468.] 

Holder  ov  Note  Payable  at  a  Particular  Plage  is  not  bound  to  present 

it  for  payment  at  any  other  place;  and  a  refusal  to  pay  on  preaentmeut 

at  another  place,  is  not  a  dishonor  upon  which  the  indorser  can  be 

charged. 
Note  Payable  at  either  of  the  Banks  ov  a  City  in  which  there  is  a 

large  number  of  banks,  is  a  contract  to  pay  at  either  of  such  banks  that 

the  holder  may  select. 
Such  Note  Becomes  One  Payable  at  a  Particular  Place  from  the  time 

that  the  maker  is  notified  at  which  of  such  banks  it  is,  and  his  subee- 

quent  failure  to  pay  it  there  is  a  dishonor  upon  which  the  indorser  will 

become  liable,  on  due  notice  being  given  to  him. 
Pboov  that  Establishes  pLAiirnvF's  Rioht  to  Bbootxr  oir  a  Note  will 

support  the  declaration  in  all  cases  where  the  note  is  given  in  evidence; 

and  although  such  declaration  alleges  presentment  and  demand,  thej 

need  not  be  proved  if  they  were  not  necessaiy. 
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Books  of  Absoohbrd  Msssengkr  of  Bank,  When  Admissible  in  Evi- 
DEUCE. — Where  the  measenger  of  a  bank  has  absconded,  and  can  not 
after  dne  diligence  be  found  within  the  jurisdiction  of  the  court,  a  mem- 
orandum in  a  book  kept  by  him  showing  that  notice  of  dishonor  of  a 
note  was  given  to  the  indorser,  is  admissible  in  evidence. 

Pabol  Evidence  of  Cashier  of  the  Bank  is  Admissible  in  such  a  case 
to  explain  such  memorandum. 

It  is  for  the  Jukt  to  Determine,  on  such  evidence,  whether  notice  was 
actually  given  or  not. 

AssiTUPsrr  on  a  promissory  note  signed  by  Bamabee,  payable 
to  the  defendant,  or  his  order,  at  either  of  the  banks  in  Boston, 
and  by  the  defendant  indorsed  to  the  plaintiffs.  The  declara- 
tion contained  a  single  count  on  the  note,  and  averred  present- 
ment and  demand  of  payment.  At  the  trial,  Steele,  the  cashier 
of  the  North  Bank,  testified  that  on  the  day  the  note  became 
due,  an  agent  of  Barnabee  called  at  the  bank,  and  paid  a  part 
of  the  amount  due  on  the  note,  which  was  indorsed  thereon, 
and  asked  the  witness  to  wait  a  day  or  two  for  the  balance. 
He  further  testified  that  at  the  time  the  note  became  due,  one 
Bedman  was  the  messenger  of  the  bank,  and  it  was  his  duty  to 
enter  in  a  book  kept  for  that  purpose  all  notes  discounted  by 
the  bank,  which  were  not  paid  on  the  day  they  became  due, 
and  to  give  notice  of  the  non-payment  of  such  notes  to  the  in- 
dorsers,  and  to  write  in  said  book  the  names  of  the  persons 
notified,  and  the  places  to  which  the  notices  were  sent.  The 
witness  stated  that  he  gave  the  note  to  Bedman,  and  ordered 
him  to  send  the  notices;  that  the  entries  in  the  book  were  in 
Bedman's  handwriting;  that  Bedman  having  been  prosecuted 
for  larceny,  had  left  the  commonwealth,  and  had  not  since  re- 
turned. The  plaintifiEs  also  proved  that  they  had  used  due 
diligence  to  obtain  the  testimony  of  Bedman,  but  that  he  could 
not  be  found.  They  then  ofifered  in  evidence  the  book  which 
contained  an  entry  of  the  note,  with  a  mark  against  the  name  of 
the  promisor  and  the  indorser,  indicating,  as  the  cashier  tes- 
tified, thai  they  had  been  notified. 

The  defendant  objected  to  this  evidence,  and  also  to  the  parol 
evidence  of  the  cashier,  explaining  the  eutries  in  the  book,  but 
his  objections  were  overruled.  The  judge  instructed  the  jury 
that,  upon  this  note,  it  was  not  necessary  for  the  plaintiffs  to 
prove  a  demand  of  payment  of  the  maker.  To  this  instruction 
the  defendant  excepted.  There  was  a  verdict  for  the  plaintiffs. 
And  the  questions  of  law  above  mentioned  were  reserved  for 
the  opinion  of  this  court. 

8.  Z>.  Parker,  for  the  defendant,  contended  that  there  had 
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been  no  legal  presentment  and  demand  of  payment  in  this  case : 
Sanger  v.  Stimpson^  8  Mass.  260;  Sand/ord  t.  DUlaway,  10  Xd. 
62  [6  Am.  Dec.  99];  Famum  t.  Fowle,  12  Id.  89  [7  Am.  I>ec. 
35];  Bailey  on  Bills  (PhiL  &  Sew.  ed.),  123-130.  And  no  noti<» 
of  non-payment  to  the  indorser:  Woodbridge  v.  Brigham,  12 
Mass.  403  [7  Am.  Dec.  85];  Beveridge  v.  Bargis,  2  Camp.  262. 
He  admitted  that,  where  a  note  is  payable  at  a  place  certain,  no 
personal  demand  of  the  maker  is  necessary:  Berkshire  Bank  ▼. 
Jones,  6  Mass.  524  [4  Am.  Dec.  175];  Woodbridge  v.  Brigham,  12 
Id.  405  [7  Am.  Dec.  85];  S.  0.,  13  Id.  556;  CaUaghan  t.  AyleU, 

2  Camp.  549;  Sanderson  y.  Bowes,  14  East,  509;  Ambrose   v. 
Hopwood,  2  Taunt.  61;  Smith  v.  Bellamy,  2  Stark.  224;  Hardy 
Y.  Woodroofe,  Id.  319.    But  he  contended  that  in  the  case  a/. 
bar  the  rule  did  not  apply:  1.  Because  the  plaintiffs  alleged  in 
their  declaration  that  a  demand  was  made;  and  that,  bein^  a 
material  allegation,  must  be  proved.    Proof  of  matter  of  excuse 
would  not  support  the  declaration:  Rushion  y.  AspinaU,  Dong^ 
679;  Berkshire  Bank  v.  Jones,  6  Mass.  524  [4  Am.  Dec.  175]. 
2.  Because  the  note  in  this  case  was  not  payable  at  a  place  cer- 
tain.    The  entries  of  the  messenger  of  a  bank  are  not  evidence 
in  such  cases,  unless  he  is  dead:  Cooper  v.  Marsden,  1  Esp.  1; 
Calve,  J  Y,  Archbishop  of  Canterbury,  2  Id.  646;  Sikes  v.  MarshM^ 
Id.  705;  Welsh  v.  Barrett,  15  Mass.  386;  Outram  y.  Morewood,  5 
T.  R.  121;  Peacock  y.  Monk,  2  Ves.  sen.  193,  cites  Duchess  of 
Marlborough  y.  Ouidot;  Framingham  Man,  Co,  y.  Barnard,  2 
Pick.  532;  Nichols  v.  Webb,  8  Wheat.  385;  Union  Bank  y.  Knapp, 

3  Pick.  96  [15  Am.  Dec.  181];  Harrison  y.  Blades,  8  Camp.  467. 
Even  though  the  book  were  competent  evidence,  the  entry  did 
not  prove  that  any  notice  was  given  to  the  indorser,  or  that  it 
was  sent  at  all. 

Sumner  and  Field,  for  the  plaintiffis,  contended  that  there  bad 
been  a  sufficient  presentment  and  demand:  Bahm  y.  PkHaddphia 
Bank,  1  Bawle,  335;  Beeching  y.  Oower,  Holt  N.  P.  313;  Bank 
of  U,  S.  v.  Cameal,  2  Pet.  543.  The  entries  of  the  messenger 
were  competent  evidence:  Welsh  v.  Barrett,  15  Mass.  880;  WhUta* 
more  v.  Brooks,  1  Greenl.  61.  note. 

By  Court,  Shaw,  C.  J.  This  is  an  action  of  assumpsit ^  by  the 
plaintiffs  as  holders  and  indorsees  of  a  promissory  note,  against 
the  defendant  as  indorser.  It  was  contended  that,  the  note  bein^ 
made  payable  at  a  place  certain,  no  presentment  was  necessary. 

Where  a  note  is  made  payable  at  a  particular  bank,  or  other 
place  certain,  it  has  long  been  held,  and  is  now  well  settled,  not 
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only  that  the  holder  is  not  bound  to  present  it  to  the  promisor, 
at  any  other  phuse,  bat  that  a  presentment  at  any  other  plaoe 
would  be  unayailiDg;  a  promisor  would  be  under  no  obliga* 
tion  to  pay  it  at  another  place,  and  of  course,  a  refusal  to  pay 
upon  such  presentmeDt  would  be  no  dishonor,  upon  which  the 
indorser  could  be  charged:  Berkshire  Bcmky,  Jones^  6  Mass.  624 
[4  Am.  Dec.  175];  Woodbridge  y.  Brigham,  12  Id.  405  [7  Am. 
Dec.85];S.  C.,13Id.  556. 

But  it  is  impossible  to  say,  that  the  note  in  question  was 
made  payable  at  a  certain  plaoe.  A  note  may,  no  doubt,  be 
made  payable  at  more  than  one  place,  an  instance  of  which  is  to 
be  found  in  arecent  case;  and  in  such  case  it  would  be  sufficient 
to  present  the  note  at  either  of  the  places  specifically  named* 
It  would  be  presumed  in  such  case,  that  the  maker  kept  cash  at 
both  such  places.  But  where  a  note  is  made  payable  at  either 
of  the  banks  in  a  large  city  where  there  are  about  twenty,  we 
think  the  natural  construction  of  the  contract  is,  that  the  note 
will  be  paid  at  either  of  the  banks  which  the  holder  may  select. 
It  would  seem  to  follow,  from  other  established  rules,  that  in 
such  case,  the  holder  should  give  notice  to  the  promisor,  where 
bis  note  is.  But  of  this  it  is  not  necessary  to  give  any  opinion 
in  the  present  case,  because  it  was  proved,  that  in  fact  the  prom- 
isor had  notice  that  his  note  was  in  the  North  Bank,  because, 
on  the  day  it  became  due,  he  sent  an  agent,  who  paid  a  part  of 
the  money,  and  asked  a  few  days  delay  for  the  balance. 

When  the  holder  had  placed  his  note  in  a  particular  bank,  either 
fay  a  discount,  so  that  such  bank  became  ilie  holder  of  the  note, 
or  for  collection  for  account  of  another,  the  promisor  became 
liable  to  pay  at  such  bank  in  the  same  manner,  as  he  would  haye 
been  liable  to  pay  at  a  particular  bank  named,  had  such  place 
been  expressed  in  the  note.  It  follows,  then,  from  the  authority 
cited,  that  the  holder  is  not  bound  to  present  the  note  at  any 
other  place,  and  if  the  maker  fails  to  appear,  or  to  provide 
funds  to  meet  the  payment,  and  if  the  note  is  actually  at  such 
bank,  ready  to  be  presented,  and  to  be  delivered  up  on  pay- 
ment, such  failure  of  the  promisor  to  appear,  or  to  provide  funds, 
is  a  dishonor,  of  which  notice  may  be  given  to  the  indorser, 
upon  which  his  liability  will  arise,  if  such  notice  be  seasonable. 

It  was  then  contended  that  though  no  presentment  and  de- 
mand, under  the  circumstances,  were  necessary,  yet  the  plaint- 
ifb  could  not  avail  themselves  of  that  fact  in  this  action,  because 
they  had  actually  alleged  and  declared  upon  such  presentment 
in  this  action,  and  that  proof  of  matter  of  excuse  will  not  sup- 
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port  tbe  declaration.  Upon  Bome  consideration,  howerer^  we 
think  this  objection  can  not  be  sastained.  It  is  probably  th^ 
most  usual  practice  to  declare  upon  a  note  in  tbe  common  form, 
averring  a  presentment  and  demand,  even  where  proof  of  mat- 
ter of  excuse  is  relied  upon.  In  all  cases  where  a  note  is  given 
ill  evidence  upon  the  money  counts,  any  proof  which  establishes 
tbe  plaintiff's  right  to  recover  the  note  supports  the  oouni. 
This  is  certainly  a  convenient  rule,  and  will  seldom  lead  to  any 
practiod  inconvenience;  and  this  is  well  established  by  authority. 

The  principle  of  allowing  some  latitude  in  the  mode  of  proof, 
where  a  presentment  and  demand  are  averred  in  the  declaration, 
seems  to  be  this:  The  plaintiff  does  not  give  in  evidence  matter 
strictly  in  excuse,  but  a  qualified  presentment  and  demand,  or 
acts  which,  in  their  legal  effect  and  by  tbe  custom  of  merchants, 
are  deemed  equivalent  to  a  demand'.     There  are  various  cases 
where,  by  force  of  law,  by  special  agreement,  or  by  usage,  some 
particular  mode  of  presentment  is  held  valid,  or  some  equiva- 
lent act  taken  in  lieu  of  presentment  and  demand,  as  understood 
in  its  literal  sense.     As,  where  a  note  is  made  payable  at  a  par- 
ticular bank,  if  the  maker  is  not  at  the  place  to  receive  the  de- 
mand, and  the  holder  has  no  right  to  present  it  at  another 
place,  leaving  the  note  at  tbe  place,  with  authority  to  receive 
the  contents,  is  held  to  be  a  demand.     So,  where  it  is  the  cus- 
tom of  banks,  instead  of  presenting  tbe  note  to  the  promisor,  to 
send  a  notice  to  him  to  come  to  the  bank  and  pay  it,  and  this  is 
known  to  the  promisor,  he  shall  be  held  to  assent  to  it,  and 
such  notice  is  held  to  be  equivalent  to  actual  presentment: 
Jones  V.  FcUeSf  4  Mass.  245. 

So,  where  it  is  agreed  between  the  holder  and  promisor  that 
notice  may  be  left  at  a  particular  place,  not  his  own  place  of 
business  or  residence,  leaving  the  usual  notice  at  such  place  is 
a  sufficient  presentment:  Whitwell  v.  Johnson,  17  Mass.  449  [9 
Am.  Dec.  1 65].  In  such  cases,  it  has  been  held  that  an  averment 
of  presentment  and  demand  generally,  is  satisfied  by  evidence  of 
such  special  demand:  Hardy  v.  Woodroo/e,  2  Stark.  819;  Stew- 
art V.  Eden,  2  Cai.  121  [2  Am.  Deo.  222].  But  in  a  caaerecentiy 
before  this  court,  tbe  point  was  raised  and  argued,  and  defi- 
nitely settled:  City  Bank  v.  Cutter,  3  Pick.  414.  In  this  case, 
the  point  was  taken  that  tbe  averment  in  the  declaration  was  of 
a  presentment  to  the  maker  for  payment,  but  the  evidence  was 
of  a  notice  issued  from  tbe  bank,  which  was  a  fatal  variance. 
But  the  court  held  it  not  a  variance,  being,  in  efiect,  a  demand 
proved  to  have  been  made  in  a  form  which  had  been  agreed 
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a[x>n  b}'  the  party  to  be  affected  by  it,  by  a  tacit  reference  to 
the  custom  and  usage  of  the  bank.  The  case  before  us  is  simi- 
lar in  principle. 

It  was  further  contended  that  due  notice  to  tbe  defendant,  as 
indorBer,  was  not  given  and  proved,  as  required  by  law,  to 
charge  him.  It  was  io  evidence  that  the  messenger  of  the  bank, 
whose  duty  it  was  to  give  notices,  had  absconded  before  the 
trial;  that  diligent  inquiries  had  been  made  with  a  view  to  ob- 
tain his  testimony,  which  had  proved  wholly  unavailing;  where- 
upon evidence  was  offered  of  a  minute  book  kept  by  him,  with 
the  testimony  of  the  cashier,  explaining  the  manner  of  keeping 
and  the  purposes  for  which  the  book  was  kept.  This  was  ob» 
jected  to  and  admitted. 

No  case  is  precisely  in  point;  but  upon  the  authority  of  analo- 
gous cases,  and  the  reason  of  the  principle,  we  think  this  evi- 
dence was  rightly  admitted.  luWeUh  v.  Barrett^  15  Mass.  880» 
it  was  held  that  such  a  book,  kept  by  the  messenger  of  a  bank» 
after  his  decease,  is  admissible  to  establish  demands  and  notices. 
The  ground  is,  that  they  are  memoranda,  made  by  an  officer  in 
the  ordinary  course  of  his  business,  and  before  any  controversy 
or  question  has  arisen.  In  NichoUa  v.  Webb,  8  Wheat.  326,  it 
was  decided  that  the  minute  book  of  a  deceased  notary  might 
be  received  in  evidence  for  the  like  purpose.  In  the  case  of  tha 
Onion  Bank  v.  Knapp,  8  Pick.  96  [15  Am.  Dec.  181],  it  was  de- 
cided by  this  court  that  the  books  of  a  bank,  which  had  beei^ 
kept  by  a  clerk  who  had  become  insane,  were  admissible,  upoi^ 
proof  of  his  handwriting,  and  that  the  books  were  kept  by  him 
in  tbe  regular  course  of  his  business. 

The  only  distinction  between  these  cases  and  the  case  at  bar 
18,  that  here,  for  aught  that  appears,  the  witness  is  still  living. 
But  it  was  satisfactorily  proved,  not  merely  that  the  witnesa 
was  out  of  the  jurisdiction  of  the  court,  but  that  it  had  become 
impossible  to  procure  his  testimony.  We  can  not  distioguish 
this,  in  principle,  from  the  case  of  death  or  alienation  of  mind. 
The  ground  is  the  impossibility  of  obtaining  the  testimony;  and 
the  cause  of  such  impossibility  seems  immaterial. 

It  was  alleged,  but  not  strongly  urged,  that  the  book  did  not 
prove  notice  to  the  indorser.  This  was  rightly  left  to  the  jury, 
with  the  explanation  given  by  the  cashier.  The  entry  in  the 
book  was  a  short  memorandum,  stating  the  amount  of  the  uote» 
the  day  it  fell  due,  and  the  names  of  the  promisor  and  indorser^ 
with  a  mark  against  them,  which,  it  was  testified  by  the  cabliicr^ 
indicated  that  they  had  been  notified.     Tliis  was  competent  evi- 
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denoe.  Bach  a  memorandum  is  not  like  a  coniaract  or  oihef 
written  instrament;  it  is  more  like  a  writing  in  cipher  or  a  for- 
eign language,  which  may  need  an  interpreter.  With  the  testi* 
mony  of  the  cashier,  as  to  the  meaning  and  effect  of  the  entry, 
it  was  competent  eyidenoe,  from  which  the  jury  might  infer  tht 
fact  of  notice. 

An  objection  was  taken  to  the  instruction  stated  in  the  reporti 
that  no  demand  of  payment  of  the  maker  was  necessary  upon 
this  note.  This,  of  course,  must  have  been  given  in  reference 
to  the  circumstances  of  the  case  on  trial,  and  mast  mean  that 
no  other  demand  was  necessary  than  that  of  having  the  note  at 
the  bank  ready  to  be  delivered  up  on  payment,  of  which  the 
maker  had  previously  had  notice;  and  so  understood,  we  think 
no  valid  exception  to  this  instruction  can  be  taken. 

Judgment  on  the  verdict. 

In  the  c«M  of  Maiden  Bank  v.  Baldwin,  13  Grmy,  154^  it  wai  dooid«d  ihrt 
»  praeentment  for  payment  at  any  bonk  in  Boston,  of  a  note  payable  *'«! 
htokk  in  Boston,"  or  '*  at  either  bank  in  Boeton,"  was  a  sufficient  demand 
upon  the  maker  to  charge  the  indorser.  In  delivering  the  opinion  of  ths 
eourt  in  that  case,  Bigelow,  J.,  said:  **  We  think  it  very  clear  that  the  stip- 
nlation  in  the  note  declared  on,  making  it  payable  *at  bank  in  BoatoOt' 
which  ia  the  same  in  effect  as  if  it  had  been  payable  at  any  bank  in  Boston, 
was  not  intended  for  the  benefit  of  the  maker.  Ilis  liability  was  tixed  and 
absolnte,  whether  the  note  was  presented  for  payment  or  not:  Carter  v. 
SiKiiK,  9  Cosh.  321.  The  object  of  the  stipnlation  therefore  was  to  aooommo- 
date  the  payee  or  holder,  by  giving  him  the  right  to  elect  the  place  at  which 
the  note  should  be  presented  in  order  to  charge  the  other  ijarties  liable  Uier^ 
on.  *  *  *  The  maker's  promise  is  to  pay  at  any  one  of  the  places  designated, 
at  which  the  holder  may  elect  to  present  his  note,  and  the  duty  is  i.n|}oau(loB 
him  to  look  at  all  these  plaoes  for  it»  or  provide  funds  to  pay  it  at  all  of  them 
when  it  is  due.  If  he  fails  to  do  ao^  the  note  is  dishonored.  *  *  *  We  are 
aware  that  in  N&rih  Bank  v.  AbboU  and  Carter  v.  Smilh^  above  oited,  a  dif- 
ferent doctrine  was  intimated;  but  the  observatians of  the  court  on  this  point 
were  only  obiter  dicta.  As  applied  to  contracts  generaUy,  other  than  neg(K 
tiable  notes,  drafts,  and  bills  of  exchange,  they  may  be  perfectly  soond.  But 
these  last  constitute  an  exception  to  any  such  rule,  on  account  of  the  neces- 
sity which  exists  for  securing  their  free  and  unrestrained  circulation;  and  ws 
«re  satisfied  that  it  would  tend  to  dog  the  facility  of  their  negotiation,  and 
violate  the  well-settled  practice  of  the  mercantile  community,  to  require  that 
the  holder  should  give  to  the  maker  notice  of  the  place  where  he  intended  te 
prssent  his  note  for  payment  at  its  maturity." 

KoTB  Patablb  at  Pabticulab  PLAOB.~It  was  decided  in  Weed  v.  Fail 
Houien,  17  Am.  Dec  468,  that^  in  an  action  on  a  pcomiasocy  note  payable  at 
a  particular  place,  it  was  not  necessary  to  aver  or  prove  presentment  at  that 
place.  See  also  Eatiman  v.  FyieJd,  14  Id.  371,  and  note  373;  Ccnm  v.  Ow^ 
13  Id.  639;  Woodhridgt  v.  Brigham,  7  Id.  86;  Berhhirt  Bank  v.  JoneM,  4  Id. 
175,  and  note  176.  But  see  Jliellon  v.  Croghan^  16  Am.  Deo.  163;  where  • 
different  doctrine  was  held.  Also  Smith  v.  MeLeeoi,  7  Id.  603»  and  SM^am 
V.  MiUheU,  6  Id.  646. 
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The  principal  case  is  cited  ia  /larriwn  v.  Bailet/,  9d  Mass.  621,  to  the 
point  that  in  an  action  by  tiie  indorsee  a;;ain8t  the  iudorser  of  a  [Hromissory 
note^  evidence  of  a  waiver  of  demand  and  iiotioo  is  su^cient  to  support  an 
averment  in  the  declaration  of  denumd  and  notice.  And  in  Shxme  v.  Wiley^ 
18  Pick.  562,  to  the  point  that  a  book  kept  by  a  clerk  of  a  bank,  who  has 
ftbaoonded,  is  good  evidence;  and  in  Porter  v.  JutUtm,  1  Oray,  176,  to  the 
point  that  memoranda  made  by  notaries  arc,  after  thuir  decease,  from  neces- 
Bty,  good  secondary  evidence,  because  it  is  in  the  usual  coarse  of  their  dntj 
and  hwainfSB  to  keep  such  memoranda. 


Wabben  V.  Manufactubebs'  Ins.  Go. 

[13  Piananio.  018.] 

Foucr  OF  iKSUBAifOB  ON  Caboo  of  Vbssbl  is  vot  Avoided  by  the  non-com- 
pliance of  her  owners  with  a  statute  of  the  United  S Ates  requiring  all 
▼csoda  bound  on  a  vojrage  across  the  Atlantic  to  have  on  board,  secured 
under  deck,  a  certain  quantity  of  water,  and  imposing  a  penalty  on  the 
master  or  owner  in  case  the  crew  or  passengers  are  put  on  short  allow- 
anoe  through  failure  to  comply  with  its  requirementa. 

SocH  NoH-coMPUANCB  D0I8  NOT  OF  Itsklf  render  the  voyage  illegal,  or  the 
vessel  nnaeaworthy. 

AmwMFMT  on  a  policy  of  insqiance  on  profits  of  a  cargo  on  a 
voyage  from  the  island  of  Ouba  to  Boston.  It  appeared  from 
the  master's  testimony  that  he  sailed  with  his  water  on  deck, 
and  having  none  secored  under  deck.  The  defendants  con- 
tended that  the  vessel  was,  for  this  reason,  tpso  facto,  unsea- 
worthy  under  the  statutes  of  tbe  United  States,  referred  to  in 
the  opinion.  They  also  contended  that,  independent  of  these 
statutes,  in  point  of  fact,  a  vessel,  bound  on  such  a  voyage,  in 
the  winter  time,  without  a  quantity  of  water  secured  under 
deck,  was  unseaworthy.  Upon  this  point,  competent  evidence 
on  both  sides  of  the  question  was  given  to  tbe  jury.  For  the 
purpose  of  presenting  the  question  of  fact  to  the  jury,  tbe  judge 
ruled  that,  in  point  of  law,  a  vessel  which  sails  on  a  foreign 
voyage  without  any  water  under  deck  is  not  necessarily  unsea- 
worthy, the  question  being  reserved  for  the  consideration  of  tbe 
whole  court.    The  jury  returned  a  verdict  for  the  plaintiff. 

'  Sokier,  for  the  defendants,  contended  that  the  policy  was  not 
binding,  because  the  statute,  which  was  imperative,  had  not 
been  complied  with:  1  Pet.  Adm.  213,  note;  Abbott  (4  Am. 
ed.),  434,  note  2;  Harden  v.  Oordon,  2  Mass.  559.  It  was  not 
competent  for  the  jury  to  find  that  one  of  the  requirements  of 
the  statute  was  unnecessary:  Coleman  v.  Brig  Harriet,  Bee,  80; 
Law  V.  Hollinggworth,  7  T.  R.  160;    Farmer  v.  Legg,  Id.   186. 
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Ooniracts  of  this  kind  impose  on  the  assnred  the  dnij  of  navi- 
gating the  ship  according  to  law,  and  it  was  a  sa£Bcient  defense 
to  the  action  that  they  had  not  complied  with  their  contract: 
WooI/y.  Claggea,  3  Esp.  257. 

Fletcher  and  BarileU^  for  the  plaintiflhy  contended  that  the 
non-compliance  of  the  master  with  the  requirements  of  the  stat- 
nte  did  not,  in  this  case,  render  the  TOjage  illegal,  nor  the  ship 
nnseaworthj:  Hughes  on  Ins.  273;  Atkinson  ▼.  Abbott,  11  Hast, 
135;  Law  v.  HolHngsworth,  7  T.  B.  160;  1  Phillips  on  Ins.  119, 
124. 

By  Court,  Wilds,  J.    By  the  United  States  statute  of  1790, 
c.  56  [29],  sec.  9,  it  is  enacted  that  eyery  ship  or  vessel,  boand 
on  a  voyage  aqiross  the  Atlantic  ocean,  shall,  at  the  time  of  leav* 
iog  the  last  port  from  whence  she  sails,  have  on  board,  well 
secured  under  deck,  at  least  sixty  gallons  of  water,  etc. ,  for 
every  person  on  board  such  ship,  etc.,  and  in  like  proportion 
for  shorter  or  longer  voyages,  and  in  case  the  crew  of  any  ship 
or  vessel,  which  shall  not  have  been  so  provided,  shall  be  put 
on  short  allowance  in  water,  etc.,  the  master  or  owner  of  such 
ship  or  vessel  shall  pay  to  each  of  the  crew  one  day's  wages 
beyond  the  wages  agreed  on,  for  every  day  they  shall  be  so  put 
to  short  allowance. 

The  defendant's  counsel  contend  that  the  non-compliance 
with  this  requisition  of  the  statute  rendered  the  voyage  illegal, 
and  consequently  that  the  policy  is  void.  They  rely  on  the 
general  principle  that  a  contract  founded  on  an  illegal  considera- 
tion, or  which  is  made  for  the  purpose  of  furthering  any  matter 
or  thing  prohibited  by  statute,  or  to  aid  or  assist  any  party 
therein,  is  void  as  being  against  the  policy  of  the  law.  This 
general  principle  is  well  established,  but  like  all  general  rules, 
it  is  not  without  exceptions;  and  the  present  case,  we  think, 
falls  within  one  of  the  exceptions  to  the  general  rule.  The  rule 
applies  to  eveiy  contract  which  is  founded  on  a  transaction 
malum  in  se,  or  which  is  prohibited  by  statute  on  the  ground  of 
public  policy;  but  where  a  contract  is  founded  on  a  transaction 
which  is  prohibited  for  the  benefit  of  a  particular  individual  or 
individuals,  and  has  no  influence  on  the  public  welfare,  such 
contract  is  not  absolutely  void,  but  only  voidable  by  the  party 
for  whose  benefit  the  prohibition  is  introduced.  So,  where  an 
act  is  enjoined  under  a  penalty,  and  a  contract  is  remotely  and 
incidentally  connected  with  the  omission  to  do  and  perform  the 
act  enjoined,  the  contract  is  not  necessarily  void:  Atktnmm  v. 
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Abbott,  11  East,  135;  Johman  t.  Hudson,  Id.  180;  Hughes,  273 
Law  Y.  HoUing9worth,  7  T.  B.  160;  Dawson  v.  AUy,  7  East,  367 
BM  T.  Contain,  14  Id.  374;  CamUhers  t.  Gray,  16  Id.  35 
Ward  Y.  Wood,  13  Mass.  639;  Miichdl  t.  iSmi(/i,  4  Yeates,  86 
Oremare  y.  Vakm,  2  Camp.  144. 

The  case  of  Atkinson  y.  AbboU,  11  East,  136,  was  a  case  on  a 
policy  of  insurance,  and  it  was  contended  for  the  defendant, 
that  the  policy  was  void  because  a  false  clearance  had  been  taken 
out  contrary  to  the  13  Car.  11.,  c.  11.  But  it  was  decided  that 
this  did  not  avoid  the  policy.  Lord  EUeuborough  remarks,  that 
**  there  is  nothing  illegal,  so  as  to  avoid  a  policy,  in  the  mere 
circumstance  of  a  ship  taldog  out  a  clearance  for  a  place  named 
in  the  policy,  to  which  there  is  no  intention  of  going."  The 
statute  of  Car.  II.,  only  gives  a  penalty  of  one  hundred  pounds 
for  taking  out  a  false  clearance,  but  there  is  nothing  in  that  to 
make  the  voyage  illegal. 

In  Ward  ▼.  Wood,  13  Mass.  639,  the  insurance  was  upon  an 
armed  ship,  with  liberty  to  cruise  and  capture  the  vessels  and 
goods  of  the  enemy.  One  of  the  grounds  of  defense  was,  that  the 
master,  in  pursuance  of  instructions  from  the  owners,  had  broken 
open  vessels  captured,  and  taken  out  part  of  their  cargoes  be- 
fore condemnation;  but  the  court  held,  that  although  such  a  prac- 
tice was  censurable,  and  against  the  directions  of  a  statute  of 
the  United  States,  the  policy  was  not  thereby  rendered  void; 
that  the  statute  was  merely  directory,  obedience  to  the  law  be- 
ing enforced  by  bonds  and  penalties,  and  that  disobedience  did 
not  make  the  voyage  illegal. 

Upon  the  authority  of  those  cases,  and  upon  principle,  we 
think  it  very  clear,  in  the  present  case,  that  the  voyage  was  not 
illegal  by  reason  of  the  non-compliance  with  the  statute,  nor  the 
vessel  unseaworthy  on  this  account.  The  statute  was  made  for 
the  benefit  of  the  crew;  and  was  afterwards  extended  to  pas- 
sengers by  Stat.  1819,  c.  170.  Both  statutes  are  merely  direc- 
tory, and  amount  to  no  more  than  this,  that  the  master  and 
owner  shall  be  liable  to  a  penalty,  if  the  crew  or  passengers 
shall  be  put  on  short  allowance,  provMed  the  vessel  shall  not 
have  been  supplied  with  water,  etc.,  m  compliance  with  the 
directions  of  the  statutes. 

The  question,  whether,  independently  of  the  statutes,  the  ves- 
sel was  not,  in  point  of  fact,  sufficiently  equipped  and  provided 
with  water  for  the  voyage,  has  been  decided  by  the  juiy  on  the 
evidence,  and  no  objection  is  made  to  the  correctness  of  their 
decision  is  this  respect. 

Judgment  according  to  the  verdict. 
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Cited  in  Boardnum  ▼.  Merrimack  Ins,  Co,,  8  Cash.  586,  m  holding  that  * 
iion-oompli«ic6  with  a  positive  law  of  the  United  States  in  the  conduct  of  * 
▼oyage,  did  not  avoid  the  policy;  and  in  Deshon  v.  Merchant^  Ins,  Co,,  11 
Mete.  209,  as  having  settled  the  question  that  non-oomplianoe  with  a  statute 
of  the  United  States,  impoaing  a  penalty  for  not  canying  water  under  deck* 
did  notk  as  hetween  the  parties,  oonstitnte  a  case  of  unseaworthiness. 


SOANLAN   V.  WSIQHT. 

[18  Piuasauie,  538.] 

RionTBT  OopT  OF  DxBD  IS  GooD  EviDBNOB  PltDfA  Faoii,  sod  dispeDsss 
with  production  of  the  original,  exoept  where  a  grantee  relies  on  tfao 
immediate  deed  to  himself,  or  where,  from  the  nature  of  the  conveyasoey 
the  deed  is  presumed  to  be  in  his  own  custody  or  power. 

Uhtebd  States  Coksul  has  Powxb  to  Takb  Ackkowledomsmt  or  Dkbds 
in  a  foreign  country,  and  a  deed  so  acknowledged  before  him  is  entitled 
to  registry  in  this  state. 

OoNVSTAKCs  OF  ALDEir  WHO  WAS  ONOB  WxLL  Sbibxd  of  an  indefeasible 
estate,  vests  such  estate  in  his  grantee^  subject  only  to  be  defeated  by 
the  government. 

AusK  HuBBANB  TO  WHOSE  WiFX  Lakd  IS  CoKvxTXD  beoomes  Jointlyssisad 
with  her  in  her  right;  but  his  estate  is  defeasible,  and  subject  to  escheat 
at  the  suit  of  the  govenmient. 

Objbgtion  that  Onb  of  thb  Pabttes  to  a  Partition  Suit  is  an  Alies» 
is  in  abatement  only,  and  comes  too  late  after  issue  is  joined. 

Parol  Evidence,  When  Admessiblb  to  Explain  Deed.— Where  a  grsot 
was  made  to  a  married  woman  in  her  maiden  name,  parol  evidence  is  ad- 
missible to  show  that  the  grantee  was  the  person  to  whom  the  grant  waa 
made;  that  she  was  at  the  time  of  the  grant  known  to  the  grsntor  by  her 
maiden  name;  that  there  was  no  other  person  claiming  to  bear  the  nama 
used  in  the  deed,  or  claiming  title  under  it. 

Estate  Conveyed  to  Mabried  Woman  under  Aoe  Vests  in  Heb,  sub- 
'  ject  only  to  be  devested  in  case  she  shall  disagree  to  it  iriien  discovert^ 
and  of  fall  age. 

Petition  for  partition.  The  petitioners,  who  were  husband 
and  wife,  alleged  seisin  in  her  right  of  an  undivided  moiety  of 
the  premises  described  in  the  petition.  The  respondent 
traversed  their  seisiu,  and  on  this  plea  issue  was  joined.  Ai 
the  trial,  the  petitioners  introduced  in  evidence  a  deed  of  the 
whole  of  the  premises  from  one  Andrews  to  John  Cheverus, 
and  also  a  subsequent  deed  of  one  half  of  the  premises  from 
Cheverus  to  the  respondent.  They  then  offered  a  registry  copy 
of  a  deed  of  Cheverus,  which  described  him  as  "  formerly  resi- 
dent in  the  city  of  Boston,  in  the  United  States  of  America, 
but  now  of  Bordeaux,  in  the  kingdom  of  France,  Boman  Cath- 
olic Archbishop,"  to  Benedict  Fenwick  of   Boston,  Bonuui 
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CSatholio  Bishop.  This  deed»  which  was  acknowledged  at  Bor- 
deaux,  before  D.  Strobel,  American  consul  at  that  place,  and 
recorded  in  the  registry  of  deeds  of  Suffolk  county,  purported 
to  convey  all  the  estate  of  which  the  grantor  was  possesned  in 
the  United  States,  and  particularly  in  Boston,  without  describ- 
ing any  estate  in  particular.  To  the  admission  of  this  deed  in 
eridenee  the  following  exceptions  were  taken:  1.  That  the  orig- 
inal  deed  should  haye  been  produced.  2.  That  the  deed  was 
not  acknowledged  before  a  magistrate.  8.  That  Oheyerus,  who 
was  a  naturalized  alien,  having  removed  to  France,  and  ac- 
cepted office  there,  before  the  date  of  the  deed,  must  be  deemed 
to  have  renounced  his  allegiance  to  the  United  States,  and 
ceased  to  be  a  citizen  thereof,  and  could  not  therefore  convey 
real  estate  in  this  state  by  deed.  These  objections  were  over- 
ruled. 

The  petitioners  then  gave  in  evidence  a  deed  from  Fenwick  to 
Eliza  Ann  Castin,  conveying  to  her  an  undivided  moiety  of  the 
premises.  Nearly  a  year  prior  to  the  date  of  this  deed,  the 
grantee  had  been  married  in  New  York  to  Thomas  Scanlan, 
but  this  fact  was  unknown  to  Fenwick  when  he  executed  the 
deed.  Scanlan  was  proved  to  be  a  native  of  Ireland,  and  there 
was  no  evidence  that  he  had  been  naturalized.  His  wife  was  a 
minor  at  the  commencement  of  this,  suit,  and  they  were  the 
petitioners  therein.  To  the  admission  of  the  evidence  last 
mentioned,  the  following  exceptions  were  taken:  1.  That  by 
the  deed  to  Eliza  Ann  Oastin,  after  her  marriage,  no  estate 
passed  either  to  her  or  to  her  and  her  husband  jointly.  2.  That 
the  husband  being  an  alien,  and  the  wife  a  minor,  they  did  not 
become  seised.  8.  That  he  being  an  alien,  and  she  a  minor  at 
the  time  of  the  commencement  of  this  suit,  they  were  not  com- 
petent to  prosecute  it.  These  oDJections  were  overruled  pro 
forma^  and  the  questions  thereon  were  reserved  for  the  opinion 
of  the  court    Verdict  for  the  petitioners. 

jS^.  D.  Parker,  for  the  respondent,  contended  that  the  deed 
from  Cheverus  to  Fenwick  being  a  recent  deed,  and  the  grantee 
"within  the  jurisdiction  of  the  court,  a  registry  copy  was  not 
comjietent  evidence:  Hathaway  v.  Spooner,  9  Pick.  26;  Eaton 
V.  CampbeU,  7  Id.  10;  1  Stark.  Ev.  368,  note.  This  deed  was  not 
duly  acknowledged,  as  an  American  consul  was  not  a  *'  magis- 
trate" within  the  meaning  of  the  stat.  1783,  c.  37,  sec.  4. 
Eliza  Ann  Scanlan  couLl  take  nothing  by  a  deed  to  Eliza  Ann 
Castin:  Thonias  v.  Thomas,  G  T.  11.  671.  And  parol  evidence 
inadmissible  to  show  who  was  intended.     As  Eliza  Ann 
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Scanlan  was  a  minor  when  this  suit  was  commenced,  she  should 
have  sued  by  her  guardian  or  next  friend. 

Band  and  BlaJce^  for  the  petitioners,  as  to  the  competency  of 
the  registry  copy,  cited  Eaicn  ▼.  OampbeU^  7  Pick.  10;  Baihc^ 
way  Y.  Spooner,  9  Id.  26;  as  to  the  sufBciency  of  the  acknowl- 
edgment: Act  of  Cong.  1792,  c.  24,  sees.  2,  4,  9;  1  Kent  Com. 
42;  Act  of  Cong.  1803,  c.  62,  sec.  9;  1  Chit.  Commer.  Law,  49; 
2%e  Bdlo  Corrunes,  6  Wheat.  156,  note;  Todd's  Johnson's  Diet., 
Consul;  Worcester  y.  Eaton,  13  Mass.  377  [7  Am.  Dec.  155);  to 
the  point  that  Cbeverus having  become  an  alien,  was  disqualified 
to  convey  real  estate  in  Massachusetts:  2  Kent  Com.  42,  49; 
Talbot  T.  Janaon^  3  Dall.  133;  Murray  y.  The  Charming  Betey,  2 
Cranch,  64;  UnUed  States  v.  Gillies,  1  Pet.  C.  C.  159;  Sheaf e  v. 
O'MeZ,  1  Mass.  256;  Storer  v.  Boteon,  8  Id.  445;  Fox  v.  iS'o^///i- 
ack,  12  Id.  143;  Sbep.  Touch,  (by  Preston)  56;  as  to  tbe  ad- 
missibility of  parol  evidence  to  explain  tbe  ambiguity  in  Fen- 
wick's  deed.  Hall  v.  Leonard,  1  Pick.  30;  Dick,  on  Tit.  Deeds, 
491,  501;  Shaw  v.  Loud,  12  Mass.  447;  Leland  v.  Stone,  10  Id. 
459;  1  Pbil.  Ev.  513;  Bichards  v.  KiUam,  10  Mass.  244;  Dav- 
evport  V.  Mason,  15  Id.  90;  Brigham  v.  Bogers,  17  Id.  574;  J/b- 
Orcgor  v.  Brown,  5  Pick.  170;  to  tbe  point  that  tbe  petitioners 
did  not  become  seised  because  tbe  husband  was  an  alien  and 
tbe  wife  a  minor:  Cru.  Dig.,  tit.  32,  Deed,  c.  2,  sees.  28,  31; 
to  tbe  point  that  the  incompetency  of  tbe  petitioners  to  com- 
mence this  suit  should  have  been  pleaded  in  abatement:  SewaU 
V.  Lee,  9  Mass.  363;  Martin  Y.Woods,  Id.  377;  Ainslie  v.  Martin, 
Id.  454;  Hutchinson  v.  Brock,  11  Id.  119;  Langdon  v.  Potter,  Id. 
313;  Jack,  on  Beal  Act.  160;  Steams  on  Beal  Act.  106;  Blood  v. 
Hanington,  8  Pick.  552;  Schemerhom  v.  Jenkins,  7  Johns.  373; 
to  tbe  point  that  tbe  petition  was  rightiy  brought  by  tbe  husband 
and  wife:  Bac.  Abr.,  Guardian,  E;  2  Dane  Abr.  10,  sec.  4,  39, 
sec.  1;  and  to  tbe  point,  that  under  this  issue  only  the  question 
of  seisin  can  be  tried:  Boscoe  on  Beal  Act.  219;  Co.  Lit.  81  b; 
Anon.,  Dyer,  41  a;  Anon,,  1  Leon.  86. 

By  Court,  Shaw,  C.  J.  The  petitioners  pray  for  partition, 
and  set  forth  titie  to  one  undivided  half  of  the  premises  de- 
scribed, as  claimed  in  right  of  the  wife,  and  several  exceptions 
are  taken  by  the  respondent  to  the  titie  of  the  wife. 

1.  Tbe  seisin  of  Andrews  and  wife  being  conceded,  the  con- 
veyance to  Bishop  Cheverus  Tested  tbe  estate  in  him.  The  first 
question  arises  upon  the  evidence  offered  to  prove  a  Qonveyance 
from  Bishop  Cheverus  to  Bishop  Fenwiok,  which  was  a  cop; 
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from  the  registry  of  deeds.  It  was  objected,  that  as  the  grantee 
was  anthill  the  jurisdiction  of  the  court,  he  should  have  been 
summoned  to  produce  the  deed.  But  this  objection  can  not  be 
sustained.  In  the  case  of  EaUm  t.  Campbell,  7  Pick.  10,  this 
point  was  fully  considered,  both  upon  principle  and  practice, 
and  the  rule  was  established  that  the  copy  of  a  deed  from  the 
registry  is  good  evidence  pHma  facie,  and  dispenses  with  the 
production  of  the  original,  except  where  a  grantee  relies  on 
the  immediate  deed  to  himself,  or  where,  from  the  nature  of 
the  conveyance,  the  deed  is  presumed  to  be  in  his  own  custody 
or  power. 

2.  The  next  question  is,  whether  this  deed  was  rightly  ad- 
mitted to  be  registered  in  this  county,  it  being  objected  that  it 
was  not  acknowledged  by  the  grantor,  conformably  to  the  stat- 
ute. This  statute  requires  that  the  deed  be  "  acknowledged  by 
the  grantor,  before  a  justice  of  the  peace  in  this  state,  or  be- 
fore a  justice  of  the  peace  or  magistrate  of  some  other  of  the 
United  States,  or  in  any  other  state  or  kingdom  wherein  the 
grantor  or  Tender  may  reside  at  the  time  of  making  and  execut- 
ing the  deed."  This  deed  purports  to  have  been  acknowledged 
before  D.  Strobel,  Esq.,  consul  of  the  XTnited  States  for  the 
city  of  Bordeaux,  in  France;  Bishop  Cheverus,  the  grantor, 
then  residing  at  that  place.  The  question  is,  whether  an  Amer- 
ican consul  is  a  magistrate  vnthin  the  meaning  of  the  statute. 

It  is  difficult  to  fix  any  definite  meaning  to  the  word  "  magis- 
trate," a  generic  term  importing  a  public  officer,  exercising  a 
public  authority;  it  was  intended,  we  think,  to  use  a  term  suffi- 
ciently broad  to  indicate  a  class  of  officers  exercising  an  author- 
ity similar  to  that  of  justices  of  peace  in  our  own  state,  or  as 
uearly  so  as  the  difference  in  the  forms  of  their  governments 
and  institutions  would  permit.  It  was  to  proTide  for  the  ex- 
ecution and  acknowledgments  of  deeds,  in  all  foreign  countries. 
It  may  be  remarked,  as  a  circumstance  of  some  consideration, 
that  the  acknowledgment  is  to  be  before  some  justice  of  the 
peace  or  magistrate  in  any  other  state  or  kingdom,  not  of  any 
other  state. 

There  is  nothing  to  indicate  what  kind  of  magistrate  was  in- 
tended, except  the  nature  of  the  act  to  be  done  and  the  connec- 
tion in  whffih  the  term  is  used.  The  act  is  a  ministerial  one;  it 
is  to  be  before  a  justice  of  the  peace  or  magistrate.  The  maxim 
noBoUur  a  sociia  applies.  It  must  then  be  a  ministerial  officer, 
exercising  like  powers  with  those  of  a  justice  of  peace  in  this 
commonwealth,  when  acting  in  his  ministerial  capacity.     Such 
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an  officer,  we  think,  is  a  oonsal  iu  a  foreign  conntiy,  at  least  in 
respect  to  the  persons  and  interests  of  the  conntiy  from  which 
he  is  sent.  An  American  consul  in  France  derives  his  author- 
ity, in  effect,  from  both  governments;  he  has  his  commiaaion 
from  the  XTnited  States,  but  his  exequatur  from  France;  and  it 
is,  in  truth,  in  virtue  of  the  authority  vested  in  him  by  the 
hitter,  that  he  exercises  any  official  authority  within  the  terri- 
torial limits  of  the  latter:  The  BeOo  Oorrunes,  6  Wheat.  156, 
note;  1  Chit.  0.  L.  48. 

This  view  is  somewhat  confirmed  by  the  statute  law  of  the 
United  States,  act  of  congress  1792,  c.  24,  sec.  2,  which  pro- 
vides, that  consuls  shall  have  right  in  their  posts  or  places  to 
which  they  are  appointed,  of  receiving  the  protests  and  declar- 
ations which  masters,  etc.,  who  are  citissens  of  the  United  States, 
may  choose  to  make  there,  and  also  such  as  any  foreigner  may 
choose  to  make  before  them,  relative  to  the  personal  interest  of 
any  citizens  of  the  United  States.  The  same  statute,  sec.  9,  pro- 
vides, that  the  specific  enumeration  of  powers  therein  expressed 
shall  not  be  deemed  to  exclude  such  others  as  result  from  the 
nature  of  the  office.  An  officer,  authorized  by  the  concurrence 
of  both  governments  to  exercise  such  powers  in  France,  is,  we 
think,  a  magistrate  competent  to  take  in  France,  and  authenti- 
cate by  his  official  act,  the  declaration  of  the  grantor  of  a  deed, 
that  he  has  executed  the  same  freely,  as  his  act  and  deed,  and 
that  such  acknowledgment  so  authenticated  is  sufficient  to  war- 
rant the  register  of  deeds  in  this  commonwealth  to  record  it. 

3.  In  regard  to  the  other  objection,  that  Bishop  Cheverus,  by 
accepting  a  civil  and  ecclesiastical  office  in  France,  reoounced 
his  American  allegiance,  and  so  became  an  alien,  and  that 
therefore  nothing  passed  by  his  deed,  the  consequence  which 
is  suggested  would  not  follow  if  the  fact  were  proved.  Were 
he  in  all  respects  an  alien,  having  been  once  well  seised  of  an 
indefeasible  estate,  his  conveyance  would  not  be  void;  it  would 
vest  an  estate  in  his  grantee,  subject  only  to  be  defeated  by  the 
goverment. 

The  other  objections  to  the  petitioner's  title  can  not  be  sus- 
tained, especially  when  taken  by  a  stranger,  one  who  does  not 
himself  claim  the  same  title.  So  far  as  the  alienage  of  Thomas 
Scanlan  is  relied  upon,  as  disabling  him  to  join  wift  his  wife  in 
this  petition,  it  is  in  abatement  only,  and  comes  too  late.  If  it 
be  contended  that  he  could  not  take  and  become  seised  jointly 
with  his  wife  in  her  right,  this  is  contraiy  to  the  rule  of  law, 
which  is,  that  an  alien  may  take,  but  can  not  hold,  against  the 
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goTemment;  he  takes  a  defeasible  estate,  subject  to  escheat,  at 
the  suit  of  the  goyernment.  But  till  office  found,  he  is  seised. 
If  it  be  contended  that  on  a  feoffment  to  the  wife,  the  husband 
becomes  seised  by  act  of  law,  and,  as  in  case  of  descent,  the  law 
will  not  cast  seisin  of  an  estate  upon  one  who  can  not  hold  it, 
the  consequence  would  be  that  the  wife  would  remain  seised 
alone,  and  that  she  must  petition  by  her  husband  as  guardian 
or  next  friend,  instead  of  joining  with  him  in  the  usual  form. 
Bat  this  would  be  mere  matter  of  form,  not  affecting  the  title  or 
merits  of  the  case. 

As  to  the  deed  being  made  to  the  female  petitioner  bj  the 
name  which  she  bore  before  her  marriage,  we  think  it  is  the 
common  case  of  a  person  known  by  different  names.  She  bore 
the  name  of  Eliza  A.  Castin  till  her  marriage,  and  it  appears 
that  she  was  the  person  intended  and  understood  by  the  grantor, 
that  he  used  the  name  by  which  he  had  known  her,  and  by 
which  she  had  always  been  known  till  her  marriage;  and  it  does 
not  appear  that  her  marriage  and  change  of  name  were  known 
to  Bishop  Fenwick,  who  conveyed  the  estate  to  her  in  execu- 
tion of  a  trust.  We  think  it  was  no  violation  of  the  rule,  which 
rejects  parol  evidence  when  offered  to  contradict  or  control  a 
deed,  to  show  that  the  petitioner  was  the  person  to  whom  the 
grant  was  made,  that  she  was,  in  fact,  known  by  her  maiden 
name  to  some  persons,  and  especially  to  the  grantor,  and  that 
there  was  no  oUier  person  claiming  to  bear  the  name  used  in  the 
deed,  or  claiming  title  under  it:  Hall  v.  Leonard^  1  Pick.  27. 

The  circumstance  of  her  being  a  minor  and  a  feme-covert  did 
not  prevent  the  estate  from  vesting;  where  an  estate  is  conveyed 
by  deed  poll  to  a  minor  or  married  woman,  the  estate  vests, 
subject  only  to  be  divested  in  case  she  should  disagree  to  it 
when  discovert  and  of  full  age. 

Judgment  on  the  Terdict. 

Cited  in  Ward  v.  Fuller,  15  Pick.  187,  to  the  point  that  where  the  perty 
relying  on  *  deed  ia  the  grantee  or  the  person  entitled  to  its  posseesioD,  he 
miut  prodnce  the  original,  bat  any  other  person  has  a  right  to  produce  an 
office  copy;  and  to  the  same  point  in  Barnard  t.  Croeby,  6  Allen,  331;  and  in 
Perkhu  ▼.  Bkhardson^  11  Id.  640,  to  the  point  that  a  registered  copy  of  a 
deed  is  competent  evidence  when  the  original  can  not  be  obtained.  In  Sharp 
T.  WickUft,  14  Am.  Bee  37,  it  was  held  that  the  recorder's  certifioate  that  a 
deed  had  been  recorded  pnrsuant  to  the  requirements  of  the  law,  was  suffi- 
cient to  entitle  the  deed  to  be  read  in  evidence  without  further  proof  of  its 


The  principal  case  was  cited  in  Palmer  v.  Sieveiu,  11  Cosh.  15%  to  the 
point  that  an  American  consul  at  a  foreign  port  was  a  magistrate^  within  the 
nmning  of  the  statute;  and  in  Learned  ▼.  HUey,  14  Allen,  113;  to  the  point 
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that  the  provision  of  the  statute,  that  an  acknowledgment  may  be  made  be- 
fore any  justice  of  the  peace  in  this  state,  is  not  a  grant  or  definition  of  joria- 
diction  in  a  judicial  capacity,  but  a  designation  of  the  person  before  whom 
the  ceremony  of  acknowledgment  may  be  witnessed  and  certified. 

In  Elfnendorff  v.  Carmklioel,  14  Am.  Deo.  86,  it  was  held  that  inquasi  ol 
office  was  absolutely  necessary  to  divest  an  alien  of  lends  aoquired  by  par- 
chase.    See  also  note  to  that  esse,  p.  07. 


Spboul  v.  HEMMmawAY. 

[14  PuKBBora,  1.] 

1  lABiUTT  FOB  IvjURT  PROM  TowxD  VBSSBU—Where  a  vessel  in  tow  of  m 
steamboat  employed  in  the  business  of  towage,  through  the  negligence  of 
the  master  and  crew  of  such  steamboat,  comes  in  collision  with  another 
vessel,  the  owner  of  the  towed  vessel  is  not  liable  for  damages  ocnsirionad 
thereby. 

AanoN  on  the  cose  for  damages  occasioned  by  the  defendant's 
brig  coming  into  collision  with  the  plaintifiTs  schooner.  It  ap- 
peared that  at  the  time  of  the  collision  the  plaintiff's  schooner 
was  lying  at  anchor  near  New  Orleans,  and  that  the  defendant's 
brig  was  being  towed  in  the  rear  of  a  steamboat  employed  in 
the  business  of  towage  on  the  Mississippi,  the  defendant  having 
contracted  with  the  master  of  the  steamboat  to  tow  the  brig, 
and  the  steamboat  having  at  the  same  time  a  ship  lashed  on  each 
side  of  her.  The  evidence  tended  to  show  that  the  brig,  with- 
out any  negligence  or  unskillfulness  of  those  in  charge  of  her, 
collided  with  and  injured  the  plaintiff's  schooner  through  the 
negligence  and  bad  management  of  the  persons  in  charge  of  the 
towing  vessel.  The  judge  instructed  the  jury  that  the  defend- 
ant was  not  liable  for  the  negligence,  unskillfulness,  or  miscon- 
duct of  those  in  charge  of  the  steamboat,  and  the  plaintiffs  ex- 
cepted.   Verdict  for  the  defendant. 

E.  H.  Fuller  and  W.  E.  P.  Washburn,  for  th^  plaintiffs, 
claimed:  1.  That  the  defendant  having  employed  the  master 
nuil  crew  of  the  steamboat  to  tow  his  vessel,  they  were  for  the 
time  being  his  servants,  and  he  was  liable  for  their  acts:  Taies 
V.  Brown,  8  Pick.  23;  Snell  v.  Etch,  1  Johns.  305;  Slane  v.  CoH- 
Wright,  6  T.  B.  411 ;  Bush  v.  Sieinman,  1  Bos.  &  Pul.  4M;  Fletcher 
V.  Bradick,  5  Id.  182;  2  Dane  Abr.  511;  NichoUon  v.  Mounaey^ 
15  East,  384;  Code  Napoleon,  11  v.  8,  tit.  4,  seo.  1884.  2.  That 
regarding  the  master  of  the  steamboat  as  the  agent  of  the  owner 
of  the  steamboat,  the  defendant  was  nevertheless  liable  on  the 
ground  that  the  principal  is  liable  for  the  acts  of  sub-egents  em- 
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ployed  by  his  ageut:  2  Heiit  Com.  210;  MaUhews  y.  West  Lon- 
don Water  Works  Co.,  8  Camp.  403.  3.  That  public  policy  re- 
quired that  the  defendant  should  be  liable:  Bush  t.  Steinman^  1 
Boe.  &  Pul.  404;  Yaies  v.  Broum,  8  Pick.  23. 

O.  O.  Loring,  for  the  defendant,  cited  Laugher  t.  Pointer,  5 
Bam.  &  Cress.  647;  S.  C,  8  Dow.  &  By.  656,  and  cases  cited, 
and  Stat.  6  Geo.  IV.,  c.  125. 

By  Court,  Shaw,  0.  J. '  The  plaintifis  contest  the  correctness 
of  the  instruction  of  the  judge  to  the  jury,  and  insist  that  the 
owners,  officers,  and  crew  of  the  steamboat,  must  be  taken  to 
have  been,  for  the  time  being,  the  agents  and  servants  of  the 
defendant,  intrusted  with  the  navigation  and  management  of 
his  yessel,  and  therefore  he  is  within  the  rule,  that,  where  a 
stranger  suffers  damage,  by  the  negligence  or  unskillfuluess  of 
another's  agent  or  servant,  the  owner  or  employer  shall  stand 
chargeable  for  the  damage. 

This  question  has  been  ably  argued,  and  it  certainly  must  be 
considered  as  one  not  free  from  difficulty.  The  maxim,  respon- 
deat superior,  in  such  cases,  is  well  settled;  but  the  difficulty  con- 
sists in  determining  what  facts  and  circumstances,  in  legal 
contemplation,  go  to  establish  the  relation  of  superior  and  sub- 
ordinate, of  master  and  servant,  or  employer  and  employee,  in 
such  a  manner  as  to  give  effect  and  application  to  the  rule.  This 
greatly  vexed  question  has  been  yerj  much  discussed,  and  there 
are  two  modem  cases,  in  which  it  is  believed  that  the  authorities 
are  fully  reviewed  and  considered:  Bush  t.  Sleinman,  1  Bos.  & 
Pul.  404:  Laugher  v.  Pointer,  5  Barn.  &  Cress.  647;  S.  C,  8  Dow. 
&  By.  556.  The  former  was  decided  mainly  on  the  ground  that 
the  defendant  was  the  owner  of  the  house,  under  repair  by 
persons  employed  directly  or  indirectly  by  him,  and  that  the 
damage  arose  from  carelessness  in  placing  the  materials  intended 
for  those  premises,  on  or  near  them,  in  such  manner  as  to  frighten 
tbe  plaintiff's  horse.  It  was  decided  principally  on  the  ground 
that  the  owner  of  real  estate  must  be  taken  to  be  the  em- 
ployer of  all  those  who  are  engaged  in  making  repairs  for  him; 
and  that,  having  the  power  to  control  and  regulate  the  use  of 
bis  own  estate,  he  is  bound  to  do  it  in  such  a  manner  that 
others  may  not  be  injured  by  the  mode  in  which  it  is  used. 

In  the  other  case,  where  the  owner  of  a  coach  had  engaged 
horses  and  a  driver  for  the  day,  and  the  damage  was  occasioned 
by  the  negligence  of  such  driver,  the  question  was,  whether  the 
owner  of  the  carriage,  or  the  owner  of  the  horses,  was  respon* 
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Bible.  The  learned  judges  of  the  king's  bench  were  equally 
divided,  and  there  was  great  difference  of  opinion  among  the 
other  judges  who  were  consulted.  Without  attempting  to  trace 
the  origin  of  this  principle,  or  review  the  authorities,  I  shall 
refer  to  those  two  coses,  as  giving  a  full  and  comprehensive  view 
of  the  argument  and  authorities,  and  proceed  to  state  the  de- 
cision of  the  court,  upon  the  present  question,  with  some  of 
the  reasons  upon  which  it  is  founded. 

The  case  of  a  vessel  towed  by  a  steamboat,  is  certainly  new 
in  its  facts,  and  could  not  have  been  anticipated  by  the  founders  of 
the  common  law;  but  it  is  one  of  the  advantages  of  the  oommon 
law,  that  it  depends  upon  plain,  equitable,  and  practicable  prin- 
ciples, adapted  to  all  times  and  occasions,  and  broad  and  com- 
prehensive enough  to  embrace  new  cases  as  they  arise.  The 
decision  of  this  case,  therefore,  must  depend  upon  the  applioar 
tion  of  established  principles  and  analogous  oases. 

The  owners  of  a  vessel  or  coach  are  held  liable  for  damages 
to  third  persons,  occasioned  by  the  negligence  or  onakilUul- 
ness  of  those  who  are  in  the  management  of  the  ship  or  coach: 

1.  Either  because  they  are  engaged  or  employed  by  them,  axe 
subject  to  their  order,  control,  and  direction,  and  so  are  to  be 
deemed,  either  generally  or  for  the  particular  occasion,  their 
servants. 

2.  Or  in  respect  to  their  being  engaged  in  the  business  or 
employment  of  the  owners,  conducting  and  carrying  on  such 
business  for  the  profit  or  pleasure  of  the  owners,  by  reason  of 
which  the  nets  <lone  in  the  prosecution  of  such  business  shall 
be  taken  civilUer  to  be  done  by  the  employers  themselves,  and 
this  whether  the  persons  whose  negligence  is  the  cause  of  dam- 
age have  been  retained  and  employed  by  the  principal  himself, 
or  by  the  procuration  of  others,  employed  by  him  for  the  pur- 
pose. 

Tried  by  either  of  these  principles,  we  think  that  the  defend- 
ant is  not  responsible  for  damages  attributable  to  the  carelees- 
ness  or  want  of  skill  of  the  master  and  crew  of  the  towing 
vessel.  They  were  not  the  servants  of  the  defendant;  were  not 
appointed  by  him;  did  not  receive  their  wages  or  salaries  from 
him;  the  defendant  had  no  power  to  remove  them;  had  no 
power  to  order  or  control  them  in  their  movements;  had  no 
contract  with  them,  but  only  through  them,  with  the  owners  of 
the  steamboat,  for  a  participation  in  the  power  derived  from  the 
public  use  and  employment  of  that  vessel  by  her  owners.  Alter 
making  snoh  contract,  it  was  perfectly  in  the  power  of  the 
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owners  of  the  steamboat  to  appoint  another  master,  pilot,  and 
crew,  and  the  defendant  would  have  had  no  cause  of  complaint. 
3.  Nor  can  the  master  and  crew  of  the  steamboat,  in  any  in- 
telligible sense,  be  considered  as  in  the  employment  or  business 
of  the  defendant  any  more  than  a  general  freighting  ship,  her 
officers  and  crew,  can  be  considered  as  in  the  employment  of 
each  freighter  of  goods,  or  the  master  and  crew  of  a  feriy-boat 
in  the  employment  of  the  owners  of  each  coach,  wagon,  or  team 
transported  thereon. 

The  steamboat  was  engaged  in  an  open,  public,  distinct 
branch  of  nayigation,  that  of  towing  and  transporting  Tessels 
up  and  down  the  Mississippi  for  a  certain  toll  or  hire,  for  the 
profit  of  the  owners.  The  defendant  seemed  to  have  the  same 
relation  to  the  steamboat  that  a  freighter  has  to  a  general  ship, 
or  a  passenger  to  a  packet.  The  defendant  participated  in  the 
benefit  but  incidentally  and  collaterally;  he  did  not  share  in 
the  profits  of  the  business,  one  which  from  its  magnitude  may 
well  be  called  the  trade  of  towing.  Such  a  trade  may  be  con- 
sidered as  much  a  public  and  distinct  employment  as  that  of 
freighting  or  conyeying  passengers. 

The  steamboat  was  in  no  sense  in  the  possession  of  those 
whom  she  was  employed  to  tow.  If  it  is  contended  that  the 
defendant  is  liable  on  the  ground  that  the  steamboat  was,  for 
the  time  being,  in  his  possession,  occupation,  or  employment, 
then  it  would  follow  that  the  defendant  would  be  liable  for  the 
negligence  of  the  officers  and  crew  of  the  steamboat,  as  well 
whether  the  plaintiff's  vessel  was  struck  by  the  defendant's  yes- 
•el,  the  Burton,  as  struck  by  either  of  the  other  vessels  towed, 
or  by  the  steamboat  herself,  which  can  not  for  a  moment  be 
contended. 

The  case  may  well  be  illustrated  by  considering  the  condition 
of  one  of  the  side  vessels,  firmly  lashed  to  the  steamboat,  and 
governed  wholly  by  its  movements.  The  payment  for  the  priv- 
ilege of  being  thus  moved  or  transported  is  precisely  like  freight 
paid  for  heavy  luggage,  timber  or  spars,  for  instance,  carried  in 
or  upon  a  ship.  The  whole  conduct  and  management  is  en- 
tirely under  the  control  of  the  master  and  crew  of  the  towing 
vessel  in  the  one  case,  as  it  is  of  the  freighting  ship  in  the  other. 
If  collision  takes  place  between  the  side  ship,  thus  firmly 
lashed,  and  another  vessel,  it  is  as  directly  attributable  to  the 
steapiboat  and  her  officers  and  crew,  as  if  the  steamboat  herself 
had  come  into  collision  with  the  other  vessel.  The  towed  ship 
is  the  passive  instrument  and  means  by  which  the  damage  is 
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doDe.     But  there  is  no  difference,  in  this  respect,  between  the 
condition  of  one  of  the  side  ships  and  a  ship  towed  astern,  ex- 
cept thisy  that  on  board  the  ship  towed  astern,  by  means  of  a 
cable,  something  may  and  ought  to  be  doue  by  the  master  and 
crew  in  steeling,  keeping  watch,  observing  and  obeying  ordei-s 
and  signs,  and  if  there  be  any  want  of  care  and  skill  in  the  per- 
formance of  these  duties,  and  damage  ensue,  then  the  case  we 
have  been  considering  does  not  exist,  the  damage  is  attributa- 
ble to  the  master  and  crew  of  the  towed  ship,  and  they  and 
their  owners  must  sustain  it.     The  jury  were  so  instructed  at 
the  trial,  and  it  was  left  to  them  to  find  whether  the  damag^e 
was  caused  by  the  negligence  of  the  one  or  the  other.     Then 
supposing  all  duties  faithfully  performed  on  board  the  towed 
vessel,  and  the  damage  to  be  caused  by  the  negligence  or  mis- 
conduct of  the  master  and  crew  of  the  steamboat,  there  is  no 
difference  between  the  case  of  the  side  ship,  which  is  wholly 
passive,  and  the  ship  astern,  which  is  partially  so. 

The  case  most  nearly  resembling  this,  perhaps,  is  that  of  a 
vessel  chartered,  where  for  a  certain  time  the  whole  use  and 
benefit  of  the  ship  is  transferred  to  the  charterers,  bat  the  officers 
are  appointed  and  the  crew  engaged  and  subsisted  by  the 
owners,  in  which  case  it  is  held  that  the  owners,  and  not  the 
charterers,  are  responsible  to  third  persons  for  any  damage  oc- 
casioned by  the  negligence  of  the  officers  and  crew:  Fletcher  v. 
Braddick,  6  Bos.  &  Pul.  182.' 

Under  the  circumstances  of  this  case,  the  court  are  of  opinion 
that  the  defendant  is  not  responsible  for  damage  arising  from 
the  negligence  or  onskillfulness  of  the  master,  officers,  and  crew 
of  the  steamboat;  that  the  direction,  in  this  respect,  at  the  trial, 
was  correct,  and  that  there  must  be  judgment  on  the  verdict. 


LiABiLHT  TOR  Injubt  Causkd  bt  Towbd  Vbssel.— In  Sturgis  v.  Bayer,  24 
How.  U.  S.  123,  and  Jackson  v.  Eaton,  7  Ben.  193,  the  foregoing  dedaton  is 
relied  on  aa  anthority  for  the  poaition  that  the  master  of  a  tug  employed  to 
tow  a  vessel,  is  the  agent  of  the  owners  of  the  tn^;,  and  that,  where  a  oollia- 
ion  IB  cansed  by  his  carelessness,  they  are  liable  therefor.  The  case  is  cited 
on  the  same  point  in  Steamer  Express,  Olcott,  260,  262,  263,  264,  268,  and  in 
2  Sawy.  693.  The  rule  by  which  to  determine  whether  the  owners  of  the 
tug  or  those  of  the  towed  vessel  are  liable  for  such  an  injury,  is  thns  stated  by 
Clifford,  J.,  in  The  Maria  Martin,  12  WalL  44:  '*  Whenever  the  tug  is  under 
the  charge  of  her  own  master  and  crew,  and  in  the  usual  and  ordinary  course 
of  her  employment  undertakes  to  transport  another  vessel,  which  for  the  time 
being  has  neither  her  master  nor  crew  on  board,  from  one  point  to  another, 
over  waters  where  such  accessory  motive  power  is  necessary,  or  usoally  em- 

1.  S.  C,  a  New  B«p.  183. 
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[doyed,  she  is  legally  responsible  .for  the  navigation  of  both  yessels.  Case* 
arise,  undoabtedly,  where  both  the  tag  and  the  tow  are  jointly  liable  for  the 
consequences  of  a  collision,  as  when  those  in  charge  of  the  respective  vessels 
jointly  participate  in  their  control  and  management,  and  the  master  and  crew 
uf  each  vessel  are  either  deficient  in  skill,  omit  to  take  due  care,  or  are  guilty 
of  negligence  in  navigation.  Whore  the  ofiScers  and  crew  of  the  tow,  as  well 
as  the  ofEoers  and  crew  of  the  tug,  participate  in  the  navigation  of  the  ves- 
sels, and  a  collision  with  another  vessel  ensues,  the  tug  aloue,  or  the  tow 
alone,  or  both  jointly,  may  be  liable  for  the  consequences,  according  to  tho 
circumstances,  as  the  one  or  the  other  or  both  jointly  were  either  deficient  ii> 
skill,  or  were  culpably  inattentive  or  negligent  in  the  performance  of  their 
duties:  Slurgia  v.  Boyer,  24  How.  121;  Sproui  v.  llemmhigwai/,  14  Pick.  5.**^ 

Llaailitt  of  Employer  for  Neoliqence  of  Employes. — The  principal 
case  is  recognized  as  an  authority  also,  upon  the  general  question  as  to  when 
sn  employer,  or  master,  is  liable  for  injuries  occasioned  by  the  carelessness  or 
want  of  skiU  of  those  in  his  employ,  in  EarU  v.  flail,  2  Mete.  357;  BrackeU  v. 
Lvbke^  4  Allen,  140;  and  Vei-mont  eU,  /?.  R.  v.  FUchburg  /?.  /?.,  14  Id.  470. 
In  Brtickeil  v.  Lubke^  4  Allen,  140,  it  was  held  that  one  employing  a  carpenter 
to  repair  an  awning  over  a  public  way,  without  any  special  contract  as  to 
price,  time,  or  other  terms,  was  liable  for  an  injury  to  a  passenger  along  such 
way,  caused  by  the  carpenter's  carelessness  in  doing  the  work.  Bigelow,  C 
J.,  stated  the  rule  thus:  "The  distinction  on  which  all  the  cases  turn  is  this: 
If  the  person  employed  to  do  the  work  carries  on  an  independent  employment, 
and  acta  in  pursnanoe  of  a  contract  with  his  employer,  by  which  he  has 
■greed  to  do  the  work  on  certain  specified  terms,  in  a  particular  manner,  and 
for  a  stipulated  price,  then  the  employer  is  not  liable.  The  relation  of  master 
sod  servant  does  not  subsist  between  the  parties,  but  only  that  of  contractor 
and  oontraotee.  The  power  of  directing  and  controlling  the  work  is  parted 
with  by  the  employer,  and  given  to  tiie  contractor.  But  on  the  other  hand,, 
if  work  is  done  under  a  general  employment,  and  is  to  be  performed  for  a 
rsisooable  compensation,  or  for  a  stipulated  price,  the  employer  remains 
liable^  because  he  retains  the  right  and  power  of  directing  and  controlling  the 
tone  and  manner  of  executing  the  work,  or  of  refraining  from  doing  it,  if  ho- 
deems  it  neoossary  or  expedient.  This  distinction  is  recognized  in  the  case» 
adjudged  by  this  court:  Spraul  ▼.  Hemmingway,  14  Pick.  1;  Stone  v.  Codman, 
15  Id.  299;  HUtiard  r.  Biehardson,  3  Gray,  349;  Linton  v.  Smith,  8  Id.  147.'^ 


ScuDDEB  V.  Bradford. 

[U  Pioxkbhio,  18.] 

FknioiFLB  ov  GxNEaaL  Averaob  wiU  not  be  applied  unless  there  has  i>een  a 
necessary  and  voluntary  sacrifice  of  the  property  of  one  for  the  benefit  of 
an  concerned  in  the  voyage,  and  the  property  which  is  to  contribute  was 
thereby  saved  from  the  impending  periL 

Pbofxbtt  Sayxd  must  CoNTRiBTrnB,  THOUGH  AFTSRWABDfl  LosT  by  another 
peril  in  the  oonise  of  the  voysge. 

Whiki  thx  Impevdino  Peril  was  Merely  Delated,  but  not  averted  bj 
the  sacrifice,  there  is  no  case  for  general  average.  Thus,  where,  by  cui» 
ting  away  the  masts,  a  vessel  which  was  dragging  her  anchors  was  pre- 
vented  from  drifting  on  the  rocks  for  an  hour,  but  then  drifted  again  and 
was  loslk  but  part  of  the  cargo  was  saved,  the  part  so  saved  was  held  not 
liable  in  general  average. 
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AflBUUPBiT  to  recoTer  a  snm  of  money  as  geneial  ayerage.  The 
plaintiffs  were  the  owners  of  the  schooner  Champion,  which 
was  wrecked,  and  the  defendant  had  certain  goods  on  boaid 
which  were  sayed.  It  appeared  that  daring  a  storm  the  Tesael 
was  drifting  on  certain  rocks,  when  the  master  dropped  both 
anchors.  As  she  continued  drifting,  he  cut  awaj  the  masts  and 
she  then  hrought  up.  In  ahout  an  hour  she  drifted  again,  and 
was  cast  upon  the  rocks,  hoth  cables  being  slipped  by  the  master 
to  let  her  go  as  high  as  she  would.  The  ship  was  broken  to 
pieces,  but  the  defendant's  goods  were  saved.  Other  facts  are 
stated  in  the  opinion.  A  nonsuit  was  entered,  subject  to  the 
opinion  of  the  whole  court,  as  to  the  plaintiffs'  right  to  reooyer. 

Counsel  for  the  plaintiffs  cited  Potter  y.  Providence  etc.  Ins. 
Co,,  4  Mason,  299;  Ccue  y.  EeiUy,  3  Wash.  C.  C.  298. 

Peabody  and  Watts^  for  the  defendant,  cited  Phil,  on  Ins.  842; 
Hughes  on  Ins.  294;  3  Kent  Com.  187;  Stephens  on  Ay.  9,  17; 
Whitteridge  v.  Norris,  6  Mass.  131;  Bradhurst  v.  Columbia  Irm. 
Co,,  9  Johns.  9. 

By  Court,  Putnah,  J.  The  general  rule,  that  where  the  prop- 
erty of  one  is  sacrificed  for  the  preseryation  of  that  of  others, 
in  the  prosecution  of  a  yoyage,  is  familiar,  but  of  somewhai 
di£Bcult  application.  It  must  be  proved  that  the  sacrifice  was 
necessary  and  yoluntary;  it  must  be  intended  for  the  safety  of 
all  concerned,  and  it  must  appear  that  thereby  the  property 
which  is  to  contribute,  was  rescued  from  the  imminent  peril 
then  impending.  The  property  saved  from  the  danger  which 
was  immediately  threatened,  shall  be  held  to  contribute,  not- 
withstanding it  may  be  lost  by  subsequent  perils  in  the  conise 
of  the  yoyage. 

No  yessel  could  be  in  greater  distress  and  danger  than  the 
Champion  was  in,  when  the  masts  were  cut  away.  It  was  the 
voluntary  act  of  the  master.  It  was  the  only  thing  which  could 
be  done  to  prevent  shipwreck.  It  was  done  to  save  the  cargo 
and  ship,  and  the  lives  of  those  who  were  on  board.  There 
was  a  heavy  swell  of  the  sea,  which  was  driving  the  ship  with 
great  violence  towards  the  rocks.  The  wind  was  very  light, 
and  that  also  blovring  towards  the  shore.  In  such  circum- 
stances, it  would  have  been  hazardous,  if  not  impossible,  to 
bring  her  on  the  stays;  so  that  tacking  was  out  of  the  question. 
They  tried  in  vain  by  wearing  ship  to  keep  her  off.  They  threw 
over  their  anchors,  but  they  were  dragged  by  the  force  of  the 
sea.    The  only  hope  was,  that  by  the  cutting  away  the  masts 


ICarah^  1833.]        Souddeb  v.  Bbadtobd.  357 

the  anchors  might  bring  up  the  ship,  and  prerent  her  drifting 
toward  the  shore.    If  that  measure  had  succeeded,  this  would 
have  been  a  case  for  a  contribution;  but  it  did  not  succeed.    In 
about  one  hour  after  the  masts  were  cut  away,  the  ship  drifted 
and  dragged  her  anchors,  until  she  reached  and  was  wrecked  upon 
the  rocky  shore.     It  can  not  be  affirmed  that  the  property  which 
was  sayed  from  the  wreck  was  saved  by  the  means  of  the  cutting 
away  the  masts.     The  forlorn  hope  failed.     There  was  no  more 
benefit  derived  from  cutting  away  the  masts  before  she  reached 
the  shore,  than  from  the  slipping  of  the  cables  afterwards.   It  can 
not  be  said  that  the  property  was  safe  or  saved  during  the  short 
space  of  time  that  she  was  brought  up.     The  sea  continued  to 
set  and  roll  with  violence  towards  the  shore,  until  the  anchors 
were  dragged  as  before.    It  was  one  continued  peril,  which  was 
not  avoided  by  the  voluntary  destruction  of  the  masts:  Phil. 
on  Ins.  342.    If  the  anchors  had  brought  up  the  ship  after  the 
masts  had  been  cut  away,  and  had  held  her  until  the  then  im- 
pending peril  had  ceased,  and  the  ship  had  proceeded  upon  her 
^^yage  and  been  lost  afterwards  from  other  perils,  the  contribu- 
tion would  be  due.    For  this,  general  average  is  to  be  paid  once 
or  oftener,  although  the  ship  should  be  finally  lost  on  the  same 
voyage  by  subsequent  and   distinct  perils:  Weskett,  31,  tit. 
Average,  sec.   16.     To  apply  this  rule:    Suppose  the  claim 
should  have  been  made  within  the  hour  that  the  anchors  held 
the  ship  after  the  masts  were  cut  away.     The  answer  would  be 
obvious.     Wait,  and  see  if  the  ship  will  ride  out  this  perilous 
swell  of  the  sea;  if  she  does,  then  call  for  your  average.     If 
she  does  not,  this  well-intended  damage  to  the  ship  must  go  for 
nothing,  as  no  benefit  or  safety  will  be  derived  from  it.     The 
answer  is  certainly  as  good  now  as  it  would  have  been  then. 
The  sacrifice  was  of  no  avail,  and  can  not  be  the  legal  founda- 
tion  of  a  claim  for  contribution.    What  was  saved,  was  saved 
(anquam  ex  incendio:  Phil,  on  Ins.  842. 

It  is  the  opinion  of  the  whole  court  that  the  judgment  must 
be  for  the  defendant. 


To  Wabraivt  ths  Application  op  thb  Pbivciplb  op  General  Average, 
there  most  be  »  vdnntary  saorifioe  of  the  property  of  one  of  those  oonoemed 
in  the  vojBgp  for  the  benefit  of  all:  Walker  v.  U,  S.  Ins.  Co,,  14  Am.  Dee. 
610,  and  note;  Teetaman  v.  Clamageran,  22  Id.  127,  and  note.  In  Oray  y. 
Walm,  7  Id.  642,  the  principle  was  held  applicable  to  the  volnntary  stranding 
of  a  vessel  to  preserve  the  ship  and  cargo  as  far  as  possible.  See,  also,  the 
aote  to  thai  case.  Not  only  must  the  sacrifice  be  volnntary,  bnt  it  must  be 
■mnii—fiil,  as  laid  down  in  the  foregoing  decision.  The  danger  encountered 
bj  the  master  by  election  mnst  be  a  difierent  one  from  that  sought  to  be 
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Avoided.  It  "miut  not  be  the  very  same  danger,  merely  modified  by  acti 
^lone  by  the  master  in  the  performance  of  his  ordinary  dnty  in  the  navigation 
or  management  of  the  vessel,  so  to  meet  the  impending  peril  as  to  diminish 
its  effects  as  far  as  possible:*'  Emtry  v.  Huntington^  109  Mass.  435,  citing 
^cudder  v.  Bradford,  It  is  cited  also  in  Dabnty  v.  New  England  Ins,  Co,^ 
14  Allen,  310. 


Bridge  v.  Gbay. 

[U  PzcxBuma,  66.] 

Judgment  only  Pbima  Facie  Evidence,  When.—  A  judgment  nmdered  in 
an  action  in  which,  among  other  counts,  there  was  a  general  one  for 
goods  sold  and  delivered  which  might  have  included  a  particular  account, 
is,  when  pleaded  in  bar  of  a  subsequent  action  on  that  account,  only 
prima  facie  evidence  of  a  former  recovery  thereon. 

Evidence  Aliunde  is  Adbcissible  in  such  a  case  to  show  that  the  demand 
sued  for  was  not  considered  in  the  former  action. 

IlECEifT  MAY  BE  CONTROLLED  BY  Pabol  Evidenob  that  it  was  given  by  mil- 
take,  or  that  a  less  sum  was  paid. 

Adhzssiok  by  one  Pabtneb,  afixb  Dissolution  of  the  partnership,  that  a 
particular  debt  of  the  firm  was  not  paid,  though  a  receipt  had  been  given 
therefor,  is  evidence  against  his  copartner,  particularly  where  such  ad- 
mission is  made  by  the  active  partner,  who  has  been  constituted  agent 
to  settle  up  the  firm  business. 

Absumpbtt  to  recover  the  balance  of  an  account  for  goods  sold 
and  delivered.  The  defendant  TTsher  was  defaulted.  The 
other  defendant,  Gray,  pleaded:  1.  A  former  recovery.  2. 
Payment.  8.  That  the  defendants  were  exonerated  and  dis- 
charged by  the  plaintiffs.  At  the  trial  in  the  common  pleas, 
the  defendant  produced  in  evidence  the  record  of  a  judgment 
of  this  court  recovered  by  the  plaintiffs  against  these  defend- 
Auts  in  October,  1826,  for  three  hundred  and  nineteen  dollars 
41  ud  seventy-eight  cents,  in  an  action  where  the  declaration  con- 
tained a  count  on  a  promissory  note  for  two  hundred  and  one 
dollars  and  twenty-two  cents,  a  count  on  an  account  annexed 
for  one  hundred  and  ninety-two  dollars  and  sixty-one  cents,  for 
other  goods  than  those  concerning  which  this  action  was  brought, 
and  several  general  counts  for  goods  sold  and  delivered.  The 
defendant  claimed  that  the  demand  now  in  suit  might  have 
been  adjudicated  in  the  former  action,  as  nothing  appeared  in 
the  record  to  the  contrary,  and  that  therefore  the  judgment  was 
41  bar.  The  plaintiffs  offered  parol  evidence  to  show  that  the 
present  demand  was  not  offered  or  passed  upon  in  the  former 
fiuit,  and  that  no  evidence  was  introduced  upon  the  count  for 
^oods  sold  and  delivered.  This  evidence  was  admitted  against 
defendants'  objection. 
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The  defendaut,  in  support  of  his  secoDd  and  third  pleas,  gave 
in  evidence  a  bill  of  parcels  of  the  same  goods  mentioned  in 
the  account  now  sued  on,  receipted  by  the  plaintiffs  thus:  '*  Be- 
ceived  payment  by  note."  The  plaintiffs,  in  rebuttal,  offered  a 
note  which  tbey  claimed  was  the  one  referred  to  in  the  receipt. 
The  amount  specified  in  the  margin  was  two  hundred  and  foriy- 
one  dollars  and  twenty-two  cents,  the  same  as  the  amount  of  the 
bill  of  parcels;  but  the  amount  mentioned  and  promised  to  be 
paid  in  the  body  of  the  note  was  only  two  hundred  and  one  dol- 
lars and  twenty-two  cents.  The  difference  was  the  balance  now 
sued  for.  It  was  admitted  that  the  defendants.  Gray  and  Usher, 
were  x^artners  at  the  time  the  goods  now  in  question  were  sold  to 
them,  and  it  was  proved  that  Usher  was  the  active  partner,  in 
whose  name  the  busiiless  was  conducted.  Gray  being  a  dormant 
partner,  but  having  informed  the  plaintiffs  before  the  goods 
were  sold ,  that  he  was  a  partner.  It  further  appeared  that  Usher 
failed  in  1826,  the  business  was  broken  up,  and  the  partnership 
effects  seized  and  sold  by  creditors.  The  plaintiffs  proved  a 
declaration  of  Usher  made  in  1830,  that  the  note  referred  to  in 
the  receipt  was  given  by  mistake  for  only  two  hundred  and  one 
dollars  and  twenty-two  cents,  and  that  the  balance  now  in  suit 
was  justly  due.  The  defendant  objected  that  this  was  after  the 
dissolution,  but  the  plaintiffs  insisted  that  there  was  no  dissolu- 
tion, or  at  least  that  they  had  no  notice  of  it,  and  the  objection 
was  overruled.  The  jury  were  instructed,  as  to  the  first  issue,  that 
if  the  evidence  showed  that  the  present  claim  was  not  passed 
upon  in  the  previous  action,  the  judgment  therein  was  no  bar. 
The  defendant  excepted.    Verdict  for  the  plaintiffs. 

//.  H.  Fuller,  for  the  defendant,  claimed,  among  other  things, 
that  Usher's  declarations  should  not  have  been  admitted,  citing: 
Brandram  v.  Wharton,  1  Barn.  &  Aid.  403;  Athina  v.  Tredgold, 
2  Barn.  &  Cress.  23;  Bland  y.  Haselrig,  2  Vent.  151;  TuttleY. 
Cooper,  5  Pick.  414;  Hathaway  v.  Haskell,  9  Id.  42;  Walden  v. 
Slierbwme,  15  Johns.  409;  Baker  v.  Slackpoole,  9  Cow.  433  [18 
Am.  Dec.  508];  3  Kent  Com.  25;  Levy  v.  Cadet,  17  Serg.  k  R. 
12G  [17  Am.  Dec.  650];  Bootes  v.  Wellford,  4  Munf.  215  [6  Am. 
Dec.  510];  Chardon  v.  Oliphant,  2  Const.  Rep.  685;  White  v. 
Union  Ins.  Co.,  1  Nott  &  McC.  561  [9  Am.  Dec.  726];  Evans  v. 
Duberry,  1  A.  K.  Marsh.  189;  Ward  v.  Howell,  5  Har.  &  J.  60; 
Clementson  v.  Williams,  8  Cranch,  72;  Thompson  v.  Peter,  12 
Wheat.  567;  Bell  v.  Morrison,  1  Pet.  371. 

J.  O.  Rogers,  for  the  plaintiffs,  on  the  same  point,  cited  Wood 
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T.  Braddick,  1  Taunt.  104;  ThwaUes  t.  Eichardson,  Peake,  16; 
Orani  y.  Jackson,  Id.  203;  Evans  y.  Drummondy  4  Esp.  91; 
Lacy  V.  McNeU,  4  Dow.  &  Ry.  7;  BuUdey  v.  Langdon,  3  Conn. 
76;  Mclntire  v.  OKr>er,  2  Haws,  209  [11  Am.  Dec.  760];  Parker 
y.  Merrill,  6  Greenl.  41;  Fan  Beimsdyk  y.  iTa/ie,  1  Gall.  630; 
Simpson  y.  Oeddes,  4  Bay,  533;  Norden  y.  WiUiamson,  1  Taunt. 
878;  H^/iitoom6  y.  TT/ii/ingr,  2  Doug.  652;  While  v.  JJoZe,  3  Pick. 
291  [15  Am.  Dec.  209];  Jackson  y.  Fairbank,  2  H.  BL  340;  Per- 
ham  y.  Baynal,  2  Bing.  306;  PiUam  y.  Foster,  2  Dow.  &  By. 
863;  iSmi^  y.  Ludlow,  6  Johns.  267;  Johnson  y.  Beardslee,  15 
Id.  8;  iS/ie^^an  y.  C7ocite,  3  Munf.  197;  Lowe  y.  ^otoler,  4  Ear.  & 
McH.  346  [1  Am.  Dec.  410];  HutU  y.  Bridgham,  2  Pick.  581 
[13  Am.  Deo.  458].  He  contended  that  the  fact  that  Usher  was 
the  only  aotiye  partner  gave  his  declarations  still  greater  weight. 
If  he  had  been  sued  alone  he  could  not  haye  pleaded  the  part- 
nership,  and  a  demand  against  him  alone  could  be  set  off  againat 
a  debt  due  the  partnership:  Oeorge  y.  ClageU,  7  T.  B.  859; 
Lord  y.  Baldwin,  6  Pick.  848. 

By  Oourty  Shaw,  C.  J.  This  case  comes  before  the  court 
upon  exceptions  to  the  opinions  of  the  chief  justice  of  the  court 
of  common  pleas,  at  the  trial.  Several  exceptions  were  taken 
which  have  not  been  relied  upon  with  much  confidence;  the  at- 
tention of  the  court  has  been  principally  drawn  to  two  ques- 
tions. 

On  the  issue  joined  upon  the  plea  in  bar  of  a  former  recoyery, 
the  defendant  relied  upon  a  judgment  in  a  former  suit,  upon  a 
writ  containing,  among  others,  counts  for  goods  sold  and  deliv- 
ered, and  which  might  have  embraced  the  goods  sued  for  in  the 
present  action;  but  there  was  no  specific  enumeration  or  de- 
scription of  goods  contained  in  these  counts,  nor  any  account 
annexed  to  the  writ,  or  other  specification  filed,  by  which  it 
could  be  shown  that  the  goods  in  question  in  this  suit  were  em- 
braced in  that.  The  defendant  relied  upon  that  judgment  as  a 
bar,  and  as  conclusive  evidence  that  the  claim  for  goods  sold, 
now  made  in  this  suit,  must  have  been  considered  in  the  for- 
mer. But  the  plaintiff  offered  evidence  aliunde  to  show,  in  point 
of  fact,  that  no  claim  was  made  in  that  action  for  the  goods  now 
sued  for.  We  think  that  this  evidence  was  rightly  admitted. 
The  modem  mode  of  declaring,  in  most  general  use,  is  to  insert 
several  general  counts,  and  when,  in  such  case,  the  general  is- 
sue is  pleaded,  a  vast  variety  of  different  claims  may  be  put  in 
issue  and  tried,  soyarious,  indeed,  that  in  most  cases  it  is  found 
necessary  to  call  in  the  assistance  of  the  court  previously  to  the 
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trial,  to  require  the  plaintiff  to  give  in  a  bill  of  particulars,  or 
Bpecification  of  the  claims  which  he  means  to  give  in  evidence, 
in  order  to  apprise  the  defendant  of  the  actual  claims  relied  on, 
which  the  declaration  does  not  do,  to  enable  him  to  go  to  trial 
with  any  safety.  When  such  a  judgment  is  pleaded  in  bar,  it 
seems  to  be  liberal  enough,  and  going  as  far  in  support  of  a 
judgment  as  experience  will  warrant,  to  consider  it  as  prima 
/acie  evidence  of  a  prior  adjudication  of  every  demand  which 
might  have  been  drawn  into  controversy  under  it,  leaving  it, 
like  other  prima  facie  evidence,  to  be  encountered  and  con- 
trolled by  any  other  competent  evidence  tending  to  show  that 
any  particular  demand  was  not  offered  or  considered.  And  so, 
we  think,  the  rule  is  now  settled  by  authorities:  Seddon  v.  Tti- 
top,  6  T.  B.  607;  Wd)8ter  v.  Lee,  6  Mass.  334. 

Supposing  the  evidence  rightly  admitted,  it  was  left  to  the 
jury,  with  proper  instructions,  to  consider  its  weight,  and  decide 
the  question  of  fact. 

But  the  most  material  question  is,  whether  the  admissions  of 
Usher,  after  the  period  at  which,  as  it  is  alleged,  the  partnership 
was  dissolved,  ought  to  have  been  received  in  evidence  to  show 
that  the  note  given  in  payment  for  the  goods  sold  was  errone- 
ously given  for  two  hundred  and  one  dollars  and  twenty-two 
cents,  instead  of  the  sum  of  two  hundrad  and  forty-one  dollars 
and  twenty-two  cents,  the  actual  amount  of  the  bill,  and  the 
sum  for  which  the  note  was  intended  to  be  given. 

No  objection  was  taken  to  this  evidence  as  having  a  tendency 
to  control  or  contradict  the  written  evidence  of  the  receipt;  it 
being  a  well-established  exception  to  the  general  rule  upon  that 
subject,  that  a  receipt  may  be  controlled  by  parol  evidence, 
showing  that  a  less  sum  was  paid,  or  that  the  receipt  was 
given  by  mistake. 

But  the  main  question  discussed  is,  whether  on  the  trial  of 
the  issue  against  Oray,  the  defendant  who  pleaded  the  admis- 
sions of  Usher,  the  other  defendant,  that  the  account  was 
not  paid,  and  that  the  note  was  given  by  mistake,  were  compe- 
tent evidence.  The  court  are  of  opinion  that  this  evidence 
was  admissible.  It  must  be  considered  as  a  general  rule,  that 
upon  each  joint  contract,  the  admissions  of  each  joint  debtor  as 
to  the  existence,  payment,  and  settlement  of  the  joint  debt,  is 
admissible  to  bind  the  joint  debtor,  and  to  many  purposes,  the 
character  of  joint  debtors  being  once  established,  must  be 
deemed  to  continue  until  the  debt  is  paid,  or  by  some  other 
means  legally  canceled,  barred,  or  discharged. 
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This  case  is  entirely  distinguishable  from  that  of  the  acknowl- 
edgment of  one  partner,  after  a  dissolution,  taking  a  case  out 
of  the  operation  of  the  statute  of  limitations.  To  produce  this 
effect,  the  law  requires  proof  of  a  new  promise  within  six  years, 
and  an  admission  is  only  evidence  from  which  a  jury  may  infer 
such  new  promise.  Now,  it  may  well  be  argued  (of  this,  bow- 
ever,  we  give  uo  opinion),  that  the  power  of  binding  partners 
by  a^new  promise  does  not  exist  after  a  dissolution,  by  which 
the  mutual  power  of  partners  to  bind  each  other  by  contract  has 
been  revoked;  and  yet  that  after  a  joint  liability  has  been 
shown,  each  may  make  binding  acknowledgments  and  admis- 
sions as  evidence  affecting  the  existence  of  that  joint  liability. 

Tbe  existence  of  the  partnership  must  be  proved  by  evidence 
other  than  such  admissions,  before  the  admissions  are  evidence 
against  the  partners:  TuiUe  v.  Cooper ,  5  Pick.  414.     But  when 
the  partnership  is  proved,  and  a  contract  falling  within  the 
scope  of  that  partnership,  which  is  of  course  a  joint  contract  of 
the  partners,  the  act  of  each  in  regard  to  the  payment  or  dis- 
charge of  such  joint  contract,  binds  tbe  whole.     Each  has  a  right 
to  the  custody  of  the  partnership  goods  and  effects,  and  to  the 
apj^^tlication  of  them  to  any  of  tbe  purposes  of  the  partnership, 
each  may  collect  and  receive  debts  due  to  tbe  firm,  and  give  a 
good  discharge  or  release,  each  would  have  power  to  biud  the 
partnership  by  payment  of  a  joint  debt  out  of  the  partnership 
funds,  which  implies  tbe  power  of  judging  and  determining 
upon  the  question  of  the  existence  and  non-payment  of  such 
debts;  and  why,  then,  should  he  not  be  able  to  bind  them  by 
equivalent  acts?     But  if  it  be  true  generally  that  the  act  of  each 
partner  in  this  respect  binds  the  whole,  a  fortiori  shall  the  act 
of  the  ostensible  and  managing  partner  have  that  effect. 

Indeed,  it  is  not  necessary  to  decide  this  case  solely  upon  the 
general  ground  stated,  because  there  is  another  growing  out  of 
tbe  circumstances  of  tbe  present  case,  which  appears  to  me 
quite  clear  of  diffictdty.  Tbe  defendant  Gray  was  strictly  a 
dormant  partner,  and  tbe  whole  of  the  business  was  done  by 
and  in  tbe  name  of  Usher.  He  made  all  purchases,  payments, 
aud  settlements,  and  no  notice  of  dissolution  of  partnerbhip  was 
given.  Under  these  circumstances,  Usber  may  be  considered 
as  the  agent  for  tbe  partnership  for  tbe  payment  and  adjustment 
of  all  demands,  until  the  settlement  and  close  of  the  joint  con- 
cern. Where  a  notice  of  dissolution  is  given,  and  one  partner 
is  referred  to,  as  authorized  to  make  all  settlements,  and  a 
creditor  applies  to  the  party  tbus  referred  to,  the  acts  and 
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staiementa  of  the  partner  thus  constituted  agent  to  the  creditor 
thus  applying,  would  be  binding  on  the  partners.  It  is  analo- 
gous to  the  case  of  a  peraon  applied  to  for  payment  of  a  debt; 
if  he  refers  the  applicant  to  his  attorney,  whatever  is  said  by 
the  attorney  thus  referred  to,  is  evidence  against  the  party 
maldiig  such  reference.  Here  the  facts,  showing  how  the  busi- 
ness was  conducted,  justify  the  inference  that  by  mutual  con- 
sent. Usher  was  constituted  the  f^ent  to  settle  and  close  this 
partnership  concern,  even  if  he  had  not  the  authority  simply  as 
partner. 

The  court  are  of  opinion  that  the  CTidence  was  properly  ad- 
mitted, and  that  the  instructions  to  the  jury  were  correct;  the 
exceptions  are  therefore  overruled,  and  the  judgment  of  the 
court  of  common  pleas  affirmed. 

Pabol  EvmsNcs  to  Explain  ok  Contbadiot  a  Rbceift.— See  Ensign  ▼. 
WtbOer^  1  Am.  Dec  108;  Frisler  v.  Williamson,  Id.  396;  Tobey  v.  Barber,  4 
Id.  326;  Orier  y.  Huston,  11  Id.  627;  Raymond  v.  Roberts,  16  Id.  698,  and 
note. 

AoiaaaioiiB  by  a  Pabtnxb  after  Dissolution.— As  to  the  competency  and 
•ffeoi  of  Boch  admiasiona  generally  aa  evidence  against  the  other  partners,  see 
Drndy  v.  HiU,  13  Am.  Dec  603;  Baker  v.  Stachpoole,  18  Id.  508,  and  cases 
cited  in  the  note  thereto;  Barringer  v.  Sneed,  20  Id.  74,  and  note;  Caily  v. 
Siteyherd,  22  Id.  379.  Concerning  the  effect  of  such  admissions  with  respect 
to  preventing  the  running  of  the  statute  of  limitations  upon  a  partnership 
debt,  or  with  respect  to  reviving  debts  barred  by  statute,  see  the  note  to 
CiMrdon  v.  OUjphanl,  6  Am.  Dec.  575;  Mclntire  v.  Oliver,  11  Id.  760,  and 
note;  Coit  v.  Tracy,  20  Id.  110.  As  to  the  power  of  a  partner  generally  to 
bind  his  copartners  by  acta  done  after  the  dissolution  of  the  partnership,  see 
Lanring  v.  Gaine,  3  Am.  Dec  422;  Rootes  v.  Wellford,  6  Id.  510;  IVIiUe  ▼. 
(Tnion  Ins.  Co,,  9  Id.  726;  Price  v.  Towsey,  14  Id.  81;  Graves  v.  Merry,  16 
Id.47L 
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[U  Pxoxnmro,  Ul.] 
Whibb  an  Inbubbd  Vessel  has  been  Repaired,  after  a  partial  Ices,  the 
insarer  is  liable  only  for  the  balance  of  the  expense  thereof,  after  deduct* 
ing  the  value  of  old  materials  not  used,  and  one  third  of  the  residue,  new 
for  old. 

USAOIS  OB  CUBTOlfS  OF  PaBTICULAB   PlACES  ABB  NOT  BiKDIKQ    UulcSS  the 

parties  contract  in  reference  to  them,  and  if  the  contract  be  in  writing, 

the  reference  ought  to  appear  by  its  terms. 
CouBTS  Takb  ko  Notice  of  Local  Usages,  but  they  must  be  proved  like 

other  facts,  and,  necessarily,  by  parol  evidence. 
Local  Usaob  to  Deduct  One  Thibd  New  fob  Old  from  the  gross  expense 

of  repairs,  will  not  control  in  construing  a  policy  which  does  not  refer  to 

such  usage. 
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SuGU  A  UaAOB  18  Opposed  to  the  Bulb  of  law  od  that  tabjeet,  and  to  the 

essence  of  the  oontraot  of  insorance. 
Contract  of  Insukance  is  Oke  of  Inbkmnitt  and  nothing  more. 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Grecian  for  a 
partial  loss.    Upon  a  case  stated,  it  appeared  that  the  ship  had 
been  cast  ashore  and  injured,  and  afterwards  repaired.     The 
question  at  issue  was  whether,  in  adjusting  this  loss,  the  defend- 
ants should  be  allowed  a  deduction  from  the  gross  expense  of 
the  repairs  of  one  third  new  for  old,  or  whether  this  deduction 
should  be  made  from  the  net  cost  of  the  repairs  after  deducting^ 
the  Yalue  of  materials  sayed.    The  defendants  insisted  on  the 
former  rule,  and  the  plaintiff  on  the  latter,  and  it  was  agreed 
that  if  the  plaintiffs  view  was  correct  he  should  have  judgment 
for  a  certain  sum,  in  addition  to  what  the  defendants  were  will- 
ing to  pay.    Other  agreed  facts  relating  to  a  certain  usage  in 
the  city  of  Boston,  and  the  terms  of  the  policy,  are  stated  in  the 
opinion.     The  case  was  submitted  on  the  opinions  of  Benjamin 
B.  Nichols,  Willard,  Phillips,  and  Charles  Jackson,  published 
in  5  Am.  Jur.  262;  Id.  252;  and  6  Id.  45,  and  a  written  opin- 
ion of  William  Presoott,  as  well  as  upon  Byrnes  ▼.  National 
Ins.  Co.,  1  Cow.  265;  Dichey  v.  New  York  Ins  Co.,  4  Id.  222, 
245;  3  Kent  Com.  283;  Brooks  ▼.  OrienM  Ins.  Co.,  7  Pick. 
259. 

S,  Hubbard,  for  the  plaintiff. 

Fletcher  and  Cooke^  for  the  defendants. 

By  Court,  Wildb,  J.  This  case  is  submitted  to  our  conaid- 
eration,  upon  an  agreed  statement  of  facts,  for  the  purpose  of 
obtaining  a  rcTision  of  one  of  the  points  decided  in  the  case  of 
Brooks  y.  The  Oriental  Insurance  Company;  and  as  that  decision 
was  made  without  a  yery  full  discussion,  though  certainly  not 
without  consideration,  we  haye  yery  willingly  re-examined  the 
subject.  But  after  fully  considering  the  aiguments  and  opin- 
ions to  which  we  haye  been  referred,  in  which  the  question  ia 
discussed  with  great  ability,  and  after  due  deliberation,  we 
haye  been  unable  to  perceiye  any  sufScient  reason  for  oyerrol- 
ing  our  former  decision;  on  the  contrary,  a  more  close  and 
thorough  examination  of  the  principles  and  the  reasons  of  that 
decision  has  rather  tended  to  strengthen  and  confirm  our  con- 
fidence in  its  correctness. 

The  question  to  be  reconsidered  is,  whether,  in  adjusting  a 
partial  loss  on  a  yessel,  after  repairs  made,  the  deduction  of 
one  third  from  the  whole  expenses  of  the  repairs  is  to  be  made 
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for  the  substitation  of  new  material  and  work  for  old;  or 
whether  the  proceeds  of  the  old  materials  not  used  in  the  re- 
pairs shonld  be  first  deducted,  and  the  one  third  be  taken  from 
the  residue. 

Another  question  arises  from  the  facts  agreed  which  was  not 
considered  in  the  case  of  Brooks  y.  The  Oriental  Ins.  Co.,  and 
which  depends  on  the  usage  of  the  insurance  offices  in  Boston 
and  "  the  rules  and  customs  of  assurance  "  referred  to  in  the 
policy.  This  question,  if  deternuned  in  favor  of  the  defendants, 
will  be  decisive,  and  we  have  therefore  attentively  examined  the 
grounds  on  which  it  appears  to  us  to  depend.  The  result  of  the 
examination  I  will  now  briefly  state. 

It  is  agreed  by  the  parties  that  at  the  time  of  the  underwrit- 
ing the  policy,  and  at  the  time  of  the  loss,  it  was  the  usage  of 
the  insurance  offices  then  existing  in  Boston,  in  adjusting  a 
partial  loss,  to  deduct  one  third  new  for  old  from  the  gross 
amount  of  the  expenses  of  repair.  And  it  appears  by  the  policy, 
that  in  the  clause  enumerating  the  perils  insured  against,  after 
specifying  the  seas,  fire,  enemies,  etc.,  there  is  added,  "  and  all 
other  losses  and  misfortunes  which  have  or  shall  come  to  the 
damage  of  the  said  ship,  to  which  insurers  are  liable  by  the 
rules  and  customs  of  insurance  in  Boston.'*  The  defendants' 
counsel  contend  that  this  clause  in  the  policy,  coupled  with  the 
usage  before  stated,  must  so  control  the  construction  of  the 
contract  as  to  settle  the  present  question  in  their  favor,  what* 
ever  may  be  the  general  rule  of  law  as  to  the  adjustment  of  sim- 
ilar losses  in  other  cases. 

That  a  local  usage,  as  well  as  general  usages  of  trade,  may 
materially  affect  the  construction  of  a  contract,  can  not  be  denied; 
but  to  have  this  effect,  such  usage  must  appear  to  be  so  well 
settled,  and  of  so  long  a  continuance,  as  to  raise  a  fair  pre- 
sumption that  it  was  known  to  both  contracting  parties,  and 
that  the  contract  was  made  in  reference  to  it.  Such  a  presump- 
tion is  the  only  basis  on  which  any  local  or  particular  usage  can 
be  sustained,  so  as  to  affect  the  construction  of  a  contract.  The 
usages  or  customs  of  particular  places  are  not  binding,  unless 
the  parties  contract  in  reference  to  them,  and  if  their  agreement 
be  reduced  to  writing,  the  reference  ought  to  appear  by  the 
terms  of  the  contract.  To  allow  particular  usages  to  control  or 
vary  the  construction  and  legal  effect  of  a  written  contract, 
would  be  repugnant  to  the  rules  of  evidence,  and  might  be  fol- 
lowed by  perilous  and  mischievous  consequences.  Courts  take 
no  notice  of  these  local  and  particular  usages;  they  are  to  be 
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proved  like  other  facta,  and  necessarily  by  parol  evidence:  Oor- 
don  V.  Litlle,  8  Serg.  &  R.  657  [11  Am.  Dec.  C32);  Snowdim  v. 
Warder,  3  Rawle,  103;  Smith  v.  Wright,  1  Cai.  44  [2  Am.  Dec. 
1G2].  But  if  parol  evidence  were  admissible,  and  particular 
usages  might  control  or  vary  the  construction  of  a  written  con- 
tract, an  insuperable  objection  to  the  defense,  so  far  as  it  de- 
pends on  the  question  of  usage,  would  remain.  For  whatever 
may  have  been  the  usage,  and  however  well  known,  it  can  have 
no  effect  on  the  contract,  unless  it  was  adopted  by  the  parties, 
and  the  contract  was  made  in  reference  to  it;  of  this  there  is  no 
proof  nor  ground  of  presumption;  on  the  contrary,  the  terms  of 
the  contract  strangely  rebut  any  such  presumption. 

It  has  been  already  remarked,  that  the  rules  and  customs  of 
insurance  in  Boston  are  expressly  referred  to  in  the  policy,  bat 
for  a  purpose  foreign  to  the  present  question.  That  reference 
was  introduced  for  the  purpose  of  designating  the  perils  insured 
against,  and  of  supplying  any  omission  in  the  list  of  those 
which  are  enumerated;  but  it  has  no  relation  to  the  mode  of  ad- 
justing a  partial  loss.  There  are  stipulations  in  the  policy 
touching  partial  losses,  but  none  in  respect  to  the  question 
now  to  be  considered.  This  question  had  been  settled  in  New 
York,  years  before  this  policy  was  underwritten,  and  for  some 
time  before  had  been  pending  in  this  court  for  decision.  From 
these  and  other  circumstances,  the  ^presumption  is  strong,  that 
the  parties  did  not  treat,  as  to  the  mode  of  adjustment,  on  the 
basis  of  usage,  but  on  that  of  the  existing  law,  however  it 
might  be  decided.  When  the  contract  refers  to  *  'the  customs  and 
rules  of  insurance  in  Boston,"  and  specifies  how  far  they  shall 
constitute  a  part  of  the  contract,  it  must  be  inferred  that  the 
parties  did  not  intend  that  it  should  be  affected  thereby,  beyond 
the  extent  specified;  especially  as  the  form  of  the  policy  was,  no 
doubt,  settled  and  adopted  with  great  care  and  deliberation. 

These  considerations  appear  to  us  quite  sufficient  to  settle 
the  question  of  usage,  but  other  considerations  might  be  abided, 
if  necessary.  The  usage  relied  upon  by  the  defendants  is  op- 
posed to  the  essence  of  the  contract  of  insurance,  which  is  a 
contract  of  indemnity.  That  the  usage,  if  applied  to  the  con- 
tract, would  deprive  the  insured  of  a  full  indemnity,  and  give 
to  the  underwriters  an  unreasonable  advantage,  I  shall  endeavor 
to  show,  in  discussing  the  principal  question.  The  usage  ia 
also  opposed  to  the  rule  of  law,  as  we  understand  it,  by  which 
partial  losses,  when  vessels  have  been  repaired,  are  to  be  ad- 
justed. 
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The  rule  of  deducting  one  third  new  for  old,  probably  orig- 
inated in  usage,  but  it  has  been  long  known  amd  settled  in  the 
commerciU  world,  and  bas  been  adopted  by  courts,  so  that  it 
is  now  a  well-settled  principle  of  law.  Now  it  seems  to  me 
Tery  clear,  that  no  particular  usage  opposed  to  the  established 
principles  of  law  can  be  sustained.  And  so  it  was  decided  in 
the  case  of  Homer  v.  Dorr^  10  Mass.  26.  The  insurance  was 
on  property  laden  on  freight  from  Boston  to  Archangel  and 
back  to  Boston 9  taking  the  risk  on  shore  as  well  as  on  board. 
In  an  action  on  the  premium  note,  it  was  held  that  the  whole 
note  was  recoverable,  although  no  property  was  returned  in  the 
ship;  and  it  was  proved  to  be  the  universal  usage  in  Boston, 
where  the  insurance  was  effected,  to  return  a  portion  of  the 
premium  in  such  cases.  Again,  if  local  usages  are  to  be  admit 
ted  to  control  the  rule  in  question,  the  object  and  intention  ol 
the  rule  will  be  defeated.  It  was  adopted  for  the  sake  of  con- 
venience, and  to  avoid  the  difficulty  of  ascertaining  the  relative 
value  of  the  new  and  old  materials;  but  there  would  be  less 
difficulty  in  ascertaining  this  thau  there  would  be  to  settle  the 
various  usages  that  might  spring  up  in  different  ports,  if  every 
local  usage  were  allowed  to  control  the  principles  of  law.  In 
Boston  the  one  third  new  for  old  might  be  deducted  from  the 
gross  expenses  of  repair;  in  Salem  the  proceeds  of  the  old  ma- 
terials might  be  first  deducted,  and  in  some  other  port  some 
other  modification  might  be  introduced,  either  by  increasing 
or  diminishing  the  rate  of  deduction,  so  that  we  might  have  as 
many  different  usages  and  laws  as  there  are  ports  in  the  com- 
monwealth. Instead,  therefore,  of  having  a  simple,  certain, 
and  convenient  rule  for  our  guide,  we  should  have  to  consult 
and  ascertain  these  local  usages,  and  to  conform  to  the  various 
changes  and  fluctuations  in  them  which  circumstances  might 
from  time  to  time  introduce.  These  local  usages  may  be  use- 
ful, and  are  admitted  to  explain  the  intention  of  parties,  where 
there  is  reason  to  presume  that  the  cou  tract  was  made  in  refer- 
euce  to  them;  but  to  suffer  them  to  prevail  so  as  to  sap  the 
foundation  of  a  well-established  rule  of  law,  would  be  going 
too  far.  In  the  present  case,  however,  it  is  not  necessary  to  de-. 
termine  how  far  particular  usages  may  be  binding,  or  explana- 
tory of  COD  tracts  or  of  the  rules  of  damages;  it  is  sufficient  to 
decide,  that  they  can  have  no  effect  upon  any  contract,  unless 
by  the  consent  of  the  contracting  parties,  either  express  or  im- 
plied.    No  such  consent  appears  in  this  case,  and  it  can  not  be 
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presumed  for  the  reasons  already  stated,  and  thin  seems  to  be 
decisive  as  to  the  question  of  usage. 

The  remaining  question  is  more  important,  and  more  involved 
in  doubt  and  difficulty.  The  arguments  and  opinions  opposed 
to  the  decisions  in  Byrnes  y.  Nalicnal  Ins,  Co.j  1  Oow.  265,  and 
in  Brooks  y.  Oriental  Ins.  Co.,  7  Pick.  269,  which  have  been  re- 
cently published,  are  undoubtedly  entitled  to  great  considera- 
tion; still,  however,  we  continue  to  think  that  those  dedsions 
are  sustained  by  the  most  weighty  and  convincing  reasons. 

All  agree  that  the  contract  of  insurance  is  one  of  indemnity, 
and  that  this  is  in  truth  the  essence  of  the  contract.  The  as- 
sured are  entitled  to  a  full  indemnity  from  the  underwriters,  and 
nothing  more.  That  rule  therefore'  is  the  best,  which  will,  in 
the  settlement  of  the  loss,  most  fully  and  exactly  fulfill  this 
principal  intention  of  the  contract.  It  is  also  admitted  that  the 
rule  of  deducting  one  third  new  for  old,  however  construed,  will 
not  always  secure  an  exact  indemnity.  The  assured  will  recover 
more  or  less  than  an  indemnity,  according  to  the  age  and  state 
of  the  vessel  before  the  loss,  but  this  imperfection  of  the  rule  is 
supposed  to  be  more  than  compensated  by  its  certainty,  simplicity, 
and  practical  convenience.  Before  the  introduction  of  the  rule, 
the  relative  value  of  the  new  and  old  materials  was  ascertained 
by  appraisement  in  each  case;  and  the  difference  between  the 
cost  of  the  new  materials  and  work,  and  the  value  of  the  old  ma- 
terials at  the  time  of  the  loss,  was  deducted,  leaving  the  balance 
for  which  the  insurer  was  liable.  This  being  found  inconven- 
ient, and  it  being  difficult  to  ascertain  the  value  of  the  old  ma- 
terials with  accuracy,  the  rule  of  deducting  one  third  new  for 
old  was  long  since  substituted  for  the  ancient  mode  of  adjusi- 
ment,  and  its  continuance  for  such  a  length  of  time  proves  its 
practical  utility.  Since  the  introduction  of  the  rule,  neither 
party  can  question  the  relative  value  of  the  new  and  old  ma- 
terials, whether  the  rule  in  a  particular  case  should  afford  an 
exact  indemnity  or  not.  Thus  far  the  parties  are  bound  by  the 
rule,  but  no  further.  This,  like  all  other  general  rules,  when 
applied  to  a  multiplicity  of  cases,  will  not  always  do  exact  jus- 
tice, but  it  should  be  so  applied  as  to  do  as  little  injustice  as 
possible.  It  will  not  do  to  say,  that  because  a  rule  of  necessity 
produces  some  unjust  results  in  particular  cases,  it  should  be  so 
applied  as  to  produce  other  similar  results  without  necessity* 
and  that  such  must  be  the  effect  of  the  rule  contended  for  by 
the  defendants'  counsel,  can  not,  we  think,  well  be  doubted. 

Let  us  suppose,  for  example,  that  the  vessel  parts  her  cable 
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in  a  storm,  but  that  a  part  is  saved,  which  is  sold  for  two  hun- 
dred dollars,  and  that  a  new  cable  is  purchased  which  costs 
three  hundred  dollars.  If  one  third  is  deducted  from  the  full 
price  of  the  new  cable,  this  balances  the  account,  and  the  as- 
sured is  entitled  to  no  indemnit}'.  If  the  part  of  the  old  cable 
saved  should  sell  for  two  hundred  and  fifty  dollars,  the  assured, 
in  stating  an  account,  would  become  indebted  to  the  under- 
writers fifty  dollars,  and  so  whenever  the  old  materials  sell  for 
more  than  two  thirds  of  the  amount  of  the  expenses  of  repairs, 
a  balance  will  be  found  in  favor  of  the  underwriter.  Whether 
he  can  claim  it  or  not  is  not  the  question;  or  is  it  any  good  an- 
swer to  the  objection  resulting  from  the  unjust  operation  of  the 
rule,  to  say  that  such  cases  will  but  rarely  occur;  for  a  result  so 
unjust  and  so  manifestly  opposed  to  the  spirit  of  the  contract 
of  insurance  ought  never  to  occur.  But  without  supposing  ex- 
treme canes,  it  seems  to  me  that  generally  the  assured  will  not 
receive  full  indemnit}'  if  a  third  new  for  old  is  to  be  deducted 
from  the  whole  expenses  of  repairs,  without  first  deducting  the 
salvage.  The  salvage  is  no  part  of  the  loss,  and  belongs  to  the 
assured;  the  amount  of  that,  therefore,  ought  to  be  withdrawn 
from  the  operation  of  I  he  rule,  or  the  assured  will  fail  to  recover 
a  full  indemuity.  It  is  said  that  the  assured,  by  such  a  rule, 
would  recover  more  than  an  imlemnity,  and  that  injustice  would 
be  done  to  the  underwriter.  For^nstance,  if  the  expenses  of 
repairs  amount  to  six  hundred  dollars,  and  the  old  materials 
sell  fur  two  hundred  dt>Ilars,  then  it  is  said  the  assured  would 
bo  fully  indemnified  by  the  recovery  of  two  hundred  dollars,  the 
increased  value  l>y  the  new  materials  being  two  hundred  dollars, 
as  assumed  by  the  rule;  whereas,  by  first  deducting  the  ^jroceeds 
of  the  old  materials,  and  then  deducting  one  third  from  the  resi- 
due, the  assured  would  recover  two  hundred  and  sixty-six  dol- 
lars and  sixty-seven  cents,  being  sixty-six  dollars  and  sixty- 
seven  cents  more  than  a  full  indemnity.  But  there  is  a  fallacy, 
we  think,  in  this  objection  and  statement. 

It  is  true  that  the  vessfel  is  made  better  by  the  repairs,  but  it 
by  no  means  follows  that  the  whole  amount  of  the  increased 
value  is  to  be  credited  to  the  underwriter.  So  far  as  he  con- 
tributes to  the  expenses  of  the  repairs,  he  should  be  credited  for 
the  increase  value,  but  no  further.  Now,  the  underwriter  has 
no  concern  with  the  expenses  of  repairs  which  are  defrayed  by 
the  old  materials.  So  far  as  these  go,  the  subject  repairs  itself, 
and  thus  far  there  is  no  claim  for  indemnity.  The  further  dis- 
bursements required  to  repair  the  loss  are  to  be  made  at  the 
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expense  of  the  underwriter,  and  on  these  expenses  he  is  entitled 
to  a  deduction  of  one  third;  but  there  seems  to  be  no  good  rea* 
son  for  extending  the  rule  beyond  these  limits. 

In  the   case  last  supposed  the  adjustment  would  be  thus 
stated : 

Whole  expenses  of  repairs $600  00 

Deduct  expenses   paid  by   tbe  proceeds   of  the    old 

materials,  those  being  the  property  of  the  assured,  200  00 


$400  GO 
The  remaining  disbursements  being  made  at  the  ex- 
pense of  the  underwriter,  he  is  entitled  to  a  deduc- 
tion of  one  third  new  for  old 133  Co 


And  he  is  chargeable  with  the $266  G7 

Which  gives  generally  to  the  assured  a  full  indemnity,  and 
no  more.  There  may  be  some  exceptions,  but  in  adopting  a 
general  rule  of  decision  we  are  to  look  at  general  results. 

But  it  is  denied  that  the  old  materials  are  tbe  property  of  the 
assured;  it  is,  however,  difficult  to  conceive  how  and  when,  be- 
fore the  adjustment  of  the  loss,  the  property  in  the  assured 
becomes  devested  and  vested  in  the  underwriter.  It  is  said  that 
if  the  underwriter  pays  th^uU  amount  of  the  loss,  the  old 
materials  become  his  property;  that  if  a  cable  is  lost,  and  after- 
wards the  loss  is  adjusted,  and  the  underwriter  pays,  the  old 
cable,  if  recovered,  would  become  the  property  of  the  under 
writer.  And  so,  if  part  of  a  cargo  is  lost,  and  the  loss  is  paid 
by  the  assurer,  the  lost  articles,  if  recovered,  would  belong  to 
him.  This  may  well  be  admitted  without  affecting  the  question 
under  consideration,  for,  until  an  adjustment  is  made,  the  old 
materials  continue  to  belong  to  the  assured,  and  if  they  are 
disposed  of,  and  the  proceeds  are  applied  to  the  purchase  of 
new  materials,  the  underwriter,  as  to  that  part  of  the  expenses 
of  the  repairs,  can  have  no  claim  to  sTn  allowance  for  the  in- 
creased value.  The  repairs  made  by  means  of  the  salvage,  con- 
stitute no  part  of  the  loss,  and  can  not  be  charged  against  the 
insurer;  the  old  materials  therefore  clearly  belong  to  the  as- 
sured. 

But  a  weightier  objection  to  our  former  decision  remains  to 
l)e  considered.  It  is  said  to  be  immaterial  to  whom  the  old 
materials  belong,  or  who  pays  the  disbursements  for  repairs,  be« 
cause,  at  nil  events,  the  ship  is  made  one  third  better  by  the 
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repairs,  and  therefore  one  third  of  the  gross  expenses  should  l^e 
deducted,  or  tbe  assured  will  receive  more  than  an  indemnity. 
And  this  would  be  true  if  the  fact  were  that  such  would  be  in 
all  cases  the  increased  value,  or  if  the  presumption  is  to  be  car- 
ried to  the  extent  the  objection  supposes.  But  presumptions 
against  facts,  established  for  convenience,  are  to  be  strictly 
guarded,  and  a  rule  founded  on  such  presumptions  is  to  be 
confined  to  the  purposes  for  which  it  is  adopted.  Now,  it  has 
been  already  remarked  that  the  rule  in  question  was  adopted  to 
avoid  the  difficulty  and  uncertainty  of  ascertaining  the  loss  and 
tbe  amount  of  indemnily  therefor  by  appraisement  in  each 
particular  case. 

This  rule  was  founded  on  the  supposition  or  presumption 
that  generally  the  new  materials  are  one  third  better  than  the 
old.  The  question,  then,  is,  how  far  this  presumption  is  to  be 
carried  out,  and  to  what  portion  of  the  repairs  the  rule  is  to  be 
applied.  We  understand  the  rule  to  be  that  one  third  is  to  be 
deducted  from  the  expenses  ci  repairing  the  loss,  and  that  the 
loss  is  the  injury  done  to  the  vessel  which  remains  after  the 
proceeds  of  the  old  materials  have  been  applied.  This  is  the 
loss  against  which  the  underwriter  stipulates  to  indemnify  the 
assured,  and  so  it  was  considered  before  the  introduction  of  the 
existing  rule:  1  Magens,  193.  The  rule,  therefore,  and  the  pre- 
sumption as  to  the  relative  value  o^the  materials,  are  to  be  con- 
fined to  the  portion  of  the  repairs  remaining  after  crediting  the 
old  materials.  These  go  to  reduce  the  cost  of  repairs,  the  under- 
writer being  only  chargeable  with  the  difference  between  tbe 
proceeds  of  the  old  materials  and  the  cost  of  the  new;  and  the 
amount  of  the  difference  is  the  amount  paid  to  repair  the  loss, 
on  which  the  deduction  of  one  third  new  for  old  is  to  be  made. 

This,  on  the  whole,  as  we  think,  is  much  the  most  equitable 
rule  of  adjustment,  and  beet  adapted  to  secure,  as  nearly  as 
any  general  rule  can,  exact  indemnity;  and  commonly  it  will 
not  be  found  too  favorable  to  the  assured;  whereas  the  rule 
contended  for  by  the  defendants  might  lead  to  injustice  and 
even  absurdity;  or  to  a  train  of  exceptions  which  might  be  very 
embarrassing. 

Judgment  for  the  plaintiff. 

la  ADJUsnxo  a  Pabxial  Loss  aftke  Rbpaibs  in  Nbw  Tobk,  the  insurers 
wen  held,  in  Ihmkam  v.  Comnurdal  Ins,  Co,,  6  Am,  Deo.  374,  to  be  entitled 
to  a  dedacticm  of  one  third  new  for  old,  notwithstanding  the  fact  tliat  the 
vesnl  was  new  when  she  sailed  on  that  voyage;  and  that  it  was  her  lirst 
voyage,  there  heing  a  nsage  to  that  effect.    As  to  the  role  requiring  the  do« 
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dnction  of  tho  value  of  old  materials  not  niied,  from  the  gross  expense  of  tha 
repairs  in  such  a  case,  the  principal  case  is  referred  to  incidentally  in  Dun/tam 
▼.  New  England  Mut,  Ins.  Co,,  I  Low.  237. 

Usages. — Ck>nceming  the  admissibility  of  evidence  of  a  ussge  to  explain  » 
written  contract,  see  Avery  v.  Stewart^  7  Am.  Dec.  240;  Allegre  v.  Maryland 
lus,  Co,,  14  Id.  289;  S.  C,  20  Id.  424,  and  note;  Thompson  v.  Hamilton^  23 
Id.  619;  Farrar  v.  Stackpole,  19  Id.  201.  As  to  when  a  local  usage  is  to  be 
d:cmed  to  have  entered  into  and  become  part  ot  a  contract,  and  when  not^ 
seethe  note  to  Jordan  \.  MeredUhy  2  Id.  374;  StuKz  v.  Dkkey,  6  Id.  411; 
Lincoln  etc.  Dank  v.  Page,  Id.  52.  To  be  valid,  a  usage  must  be  reasonable: 
Jordan  v.  Meredith,  2  Id.  373;  Barksdale  v.  Brown,  9  Id.  720.  Conceruing 
the  admissibility  of  evidence  of  a  local  usage  as  to  the  iAjucq  of  delivery  in 
contracts  with  common  carriers,  see  Ogtrander  v.  Brown,  8  Am.  Dec.  211.  A 
nsago  opposed  to  legal  principles  can  not  be  sustained:  Dickinson  v.  Gay,  7 
Allen,  33,  citing  £agtr  v.  Atlas  Lis.  Co,  Whcro  there  is  conflicting  evidence 
as  to  a  usage,  it  can  not  control  the  cstablislied  legal  construction  uf  a  written 
contract:  Thwingy.  Great  Western  Ins.  Co.,  Ill  Mass.  109,  also  citing  the 
principal  case.  As  to  what  eWdence  is  suflicient  to  show  that  a  contract  of 
insurance  was  made  with  reference  to  a  usage  so  as  to  render  it  binding,  the 
case  is  referred  to  as  an  authority  in  ParMtns  v.  Manufacturers^  In«.  Co.,  16 
Gray,  470.  So  to  the  point  as  to  what  constitutes  an  unreasonable  ussge,  in 
Sturgis  v.  Cary,  2  Curt.  SS^.  It  is  cited  also  in  Matheson  v.  Equitable  Marim 
Ins.  Co.,  118  Mass.  214. 


HaRTE^VU    v.  HiVRTEAU. 

|UPlOK£BIMO,  181.] 

WmauB  A  Cause  of  Divobce  Arose  in  Another  State,  in  which  the  par> 
ties  at  the  time  resided,  and  in  which  the  husband  has  since  continaed 
to  reside,  but  the  laws  of  that  state  do  not  admit  of  divorces  for  such 
cause,  the  courts  of  this  state  have  no  jurisdiction  to  decree  a  divorce  on 
that  ground  after  the  wife's  removal  here,  although  the  parties  resided 
hero  at  the  time  of  their  marriage. 

Wif E  MAT  HAVE  A  Setabate  DOMICILE  from  that  of  her  husband  for  the 
purpose  of  suing  for  a  divorce. 

Place  where  the  M.4rriaok  was  Celebrated  seems  to  be  of  no  import- 
ance in  suits  for  divorce. 

Libel  for  a  divorce  on  the  ground  of  adultery,  desertion,  and 
cruel  neglect  by  Ibe  husband.  The  facts  were,  that  the  parties 
were  natives  of  this  state,  and  were  married  here,  but  after 
Bomo  years  removed  to  New  York,  and  during  their  residence 
there,  the  alleged  desertion  and  neglect  occurred.  The  plaintiff 
then  removed  to  this  state,  and  brought  this  suit,  the  defend- 
ant  being  still  a  resident  of  New  York.  Desertion  and  cruel 
neglect  are  not  causes  of  divorce  in  New  York,  but  a  divorce  a 
mensa  et  ihoro  may  be  granted  for  that  cause  in  this  state  by 
Btatute  1785,  c.  G9,  sec.  3,  and  statute  1810,  c.  119.  The  statuta 
of  1785  also  provides  that "  all  questions  of  divorce  and  alimony 
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Bfaall  be  heard  aod  tried  by  the  supreme  judicial  court,  holden 
for  the  county  where  the  parties  live,  and  that  the  decree  of 
the  same  court  shall  be  final." 

Jofies,  for  the  libelant. 

FxUey^  for  the  libelee. 

Sy  Court,  Shaw,  C.  J.  The  ground  of  defense  to  this  libel  is, 
that  the  parties  were  not  within  the  jurisdiction  or  limits,  nor 
subject  to  the  laws  of  the  commonwealth  at  the  time  of  the  act 
done,  which  is  relied  on  as  the  cause  of  divorce. 

We  consider  it  to  be  proved  that  these  parties  had  bona  fide 
chauged  their  domicile,  and  become  citizens  of  the  state  of 
New  York,  before  the  desertion  charged.  Such  being  the  fact, 
it  seems  to  us  to  be  the  same  case  as  if  they  had  never  been 
inhabitants  of  this  commonwealth.  As  such,  it  seems  to  fall 
within  the  principle  of  the  cases  of  Richardson  v.  Richardson^ 
8  Mass.  153;  and  Hopkins  v.  Hopkins,  3  Id.  158.  The  true 
ground  of  argument,  in  this  case,  is,  not  that  the  parties  did  not 
Uve  in  this  county,  but  they  were  not  then  subject  to  the  juris- 
diction of  the  court,  and  their  conjugal  rights  and  obligations 
did  not  depend  upon  the  operation  of  our  laws. 

The  right  to  a  divorce,  and  the  cases  in  which  it  shall  be 
granted,  are  regulated  by  the  stut.  1785,  c.  G9,  sec.  3.  The 
seventh  section  regulates  the  place  where  the  trial  shall  be  had. 
It  appears  from  the  preamble  to  this  section,  that  two  objects 
were  to  be  accomplished  by  this  act:  1.  To  transfer  the  juris- 
diction from  the  governor  and  council  to  the  supreme  judi- 
cial court;  and,  2.  Which  resulted  as  a  consequence  from  the 
other,  to  have  the  hearing  in  the  several  couuties,  instea^i  oi 
requiring  all  persons  to  attend  at  Boston,  as  they  must  v  /len 
the  jurisdiction  was  in  the  governor  and  council. 

The  term  live,  in  this  section,  it  appears  to  me,  must  uean 
where  t'he  parties  have  their  domicile  when  the  libel  is  filed  or 
the  suit  commenced. 

To  test  this,  suppose  parties  live  as  man  and  wife  in  Suffolk, 
and  adultery  is  committed  by  the  husband,  but  it  is  unknown 
to  the  wife.  They  remove  into  Middlesex  bona  fide,  and  whilst 
resi.'ing  there  the  adultery  is  discovered.  Must  the  wife  libn> 
in  Suffolk?  It  may  be  said  the  fact  was  committed  there;  but 
the  rule  of  locality,  apx)licable  to  a  trial  for  crime,  does  not  ap- 
ply. Suppose,  in  the  above  case,  that  whilst  living  at  Boston, 
tho  husband  had  committed  the  oHeuse  in  Providence,  out  of 
the  jurisdiction  of  Massachusetts.     Would  not  this  be  as  much 
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a  good  caoas  of  diroroe  for  the  wife,  aa  if  done  within  the  juris- 
diction? The  fact  ia  to  be  tried,  not  beeaoae  it  ia  a  Tiolation 
of  the  law  of  the  commonwealth,  which  the  state  has  a  right  to 
punish,  bat  becaose  it  ia  a  violation  of  the  conjugal  obligation, 
contract,  and  datj. 

The  wife  is,  in  anch  case,  entitled  to  a  divorce;  and  if  she 
continaes  to  reside  in  the  same  conntj,  her  libel  would  prop- 
erly be  brought  in  that  conntj,  thou^  the  parties  do  not  live 
therein,  within  the  literal  construction  of  the  statute.     But 
suppose  in  the  mean  time,  from  necessity  or  otherwise,  she  has 
taken  up  her  abode  in  another  county,  she  still  haa  a  right  to 
a  divorce,  and  the  question  is,  in  what  county  shall  she  file  her 
libel  ?    Neither  of  the  parties  now  lives  in  the  county  where 
they  formerly  lived  together.    It  would  seem  to  be  a  good  com- 
pliance with  the  requisition  of  tks  statute,  which  can  not  be 
construed  literally,  to  construe  it  cy  pres  and  permit  her  to  file 
her  libel  in  the  county  where  she  has  her  abode  at  the  time: 
Lane  v.  XoTie,  2  Hass.  167.    The  statute  directs  that  the  suit 
shall  be  brought  in  the  county  where  the  parties  live,  for  two 
reasons,  to  save  expense,  and  because  the  truth  can  be  better 
discerned.     This  would  in  general  be  true,  not  only  because 
often  the  fact  would  be  done  at  such  place,  but  also  because 
the  parties  would  there  be  better  known.  Itdearly  does  not  limit 
the  place  of  trial  to  the  county  where  the  fact  was  committed, 
because  that  is  often  out  of  the  state,  or  in  the  state,  but  in  a 
county  other  than  that  where  the  parties  live. 

Much  obscurity  has,  we  think,  been  thrown  on  the  subject, 
by  confounding  the  two  questions,  which  are  essentially  differ- 
ent, viz. :  1.  In  what  cases  a  party  is  entitled  to  claim  a  divorce; 
and  2.  In  what  county  the  libel  should  be  brought. 

As  it  is  a  right  conferred  by  statute,  the  one  question  may 
sometimes  depend  on  the  other;  for  if  by  the  terms  of  the  stat- 
ute no  suit  can  be  instituted,  it  is  very  clear  that  no  divorce 
can  be  had. 

Sut  I  think  there  may  be  cases  where  the  statute  confers  a 
right  to  have  a  divorce,  in  which  the  statute  gives  a  general  ja- 
risdiciion  to  this  court,  and  yet  where  the  parties  do  not  live, 
that  is,  have  their  domicile,  either  at  the  time  of  the  act  done, 
or  at  the  time  of  the  suit  commenced,  in  any  county  in  this  com- 
monweath.  If  so,  there  are  cases  where  the  statute  can  not  be 
literally  complied  with,  and  must  be  construed  cy  pres  ao- 
eording  to  the  intent. 

Suppose  a  husband  commits  adultery  and  then  purohaaes  a 
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hoase^  and  actuallj  takes  up  his  domicile  in  another  state,  but 
before  his  wife  has  joined  him,  she  is  apprised  of  the  fact,  and 
immediately  files  a  bill  for  a  divorce,  and  obtains  an  order  to 
protect  her  from  the  power  of  her  husband,  as  by  law  she  may. 
He  is  an  inhabitant  of  another  state,  and  can  in  no  sense  be 
said  to  live  in  any  county  in  this  state,  and  yet  it  would  be 
difficult  to  say  that  she  is  not  entitled  to  have  a  divorce  here. 

Supposing,  instead  of  the  last  case,  he  has  actually  purchased 
a  house,  and  changed  his  domicile  to  another  state,  and  there 
commits  adultery,  and  the  wife,  not  having  joined  him,  and  not 
having  left  her  residence  in  this  state,  becomes  acquainted  with 
the  fact,  and  libels,  and  obtains  a  similar  order,  could  she  not 
maintain  it  ?  Yet  in  the  latter  case,  at  the  time  of  the  act  done, 
and  in  the  other,  at  the  time  of  the  suit  instituted,  the  respond- 
ent, one  of  the  parties,  certainly  did  not  live  in  any  county  of 
this  commonwealth. 

This  suggests  another  course  of  inquiry,  that  is,  how  far  the 
maxim  is  applicable  to  this  case,  **  that  the  domicile  of  the  wife 
follows  that  of  the  husband.''  Can  this  maxim  be  true  in  its 
application  to  this  subject,  where  the  wife  claims  to  act,  and, 
by  law,  to  a  certain  extent  and  in  certain  cases,  is  allowed  to 
act,  adversely  to  her  husband  ?  It  would  oust  the  court  of  its 
jurisdiction  in  all  cases  where  the  husband  should  change  his 
domicile  to  another  state  before  the  suit  is  instituted. 

It  is  in  the  power  of  a  husband  to  change  and  fix  bis  domicile 
at  his  will.  If  the  maxim  could  apply,  a  man  might  go  from 
this  county  to  Providence,  take  a  house,  live  in  open  adultery, 
abandoning  his  wife  altogether,  and  yet  she  could  not  libel  for 
a  divorce  in  this  state,  where,  till  such  change  of  domicile,  they 
had  alvrays  lived.  He  clearly  lives  in  Bhode  Island;  her  domi- 
cile, according  to  the  maxim,  follows  his;  she  therefore,  in  con- 
templation of  law,  is  domiciled  there  too,  so  that  neither  of  the 
parties  can  be  said  to  live  in  this  commonwealth. 

It  is  probably  a  juster  view  to  consider  that  the  maxim  is 
founded  upon  the  theoretic  identity  of  person  and  of  interest 
between  husband  and  wife,  as  established  by  law,  and  the  pre- 
sumption that,  from  the  nature  of  that  relation,  the  home  of  the 
one  is  that  of  the  other,  and  intended  to  promote,  strengthen, 
and  secure  their  interests  in  this  relation,  as  it  ordinarily  exists 
where  union  and  harmony  prevail.  But  the  law  will  recognize 
a  wife  as  having  a  separate  existence,  and  separate  interests, 
and  separate  rights,  in  those  cases  where  the  express  object  of 
all  proceedings  is  to  show  that  the  relation  itself  ought  to  be 
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dissolved,  or  so  modified  as  to  establish  separate  interests,  and 
especially  a  separate  domicile  and  Isome,  bed  and  board  being 
put,  apart  for  the  whole,  as  expressive  of  the  idea  of  home. 
Otherwise  the  parties,  in  this  respect,  would  stand  upon  verj 
unequal  grounds,  it  being  in  the  power  of  the  husband  to 
change  his  domicile  at  will,  but  not  in  that  of  the  wife. 

The  husband  might  deprive  the  wife  of  the  means  of  enforc- 
ing her  rights,  and  in  effect  of  the  rights  themselves,  and  of 
the  protection  of  the  laws  of  the  commonwealth,  at  the  same 
time  that  his  own  misconduct  gives  her  a  right  to  be  rescued 
from  his  power,  on  account  of  his  own  misconduct  towards  her: 
Dean  v.  Richmond,  6  Pick.  461;  Barber  v.  Boot,  10  Mass.  260. 

The  place  where  the  marriage  was  had,  seems  to  be  of  no  im- 
portance. The  law  looks  at  the  relation  of  husband  and  wife  as 
it  subsists,  and  is  regulated  bj  our  laws,  without  considering 
under  what  law  or  in  what  countiy  the  marriage  was  contracted. 

The  good  sense  of  the  thing  seems  to  be,  if  the  statute  will 
permit  us  to  reach  it,  that  where  parties  have  bona  fide  taken  up 
a  domicile  in  this  commonwealth,  and  have  resided  under  the 
protection  and  subject  to  the  control  of  our  laws,  and  during 
the  continuance  of  such  domicile,  one  does  an  act  which  may 
entitle  the  other  to  a  divorce,  such  divorce  shall  be  granted, 
and  the  suit  for  it  entertained,  although  the  fact  was  done  out 
of  the  jurisdiction,  and  whether  the  act  be  a  crime  which  would 
subject  a  party  to  punishment  or  not;  tbat  after  such  right  has 
accrued,  it  can  not  be  defeated,  either  by  the  actual  absence  of 
the  other  party,  however  long,  continued  animo  rcvertendi,  or  by 
a  colorable  change  of  domicile;  or  even  by  an  actual  change  of 
domicile;  and  tbat  it  shall  not  be  considered  in  law,  that  the 
cbange  of  domicile  of  the  husband  draws  after  it  the  domicile 
of  tbe  wife  to  another  state,  |^o  as  to  oust  the  courts  of  this  state 
of  their  jurisdiction,  and  deprive  tbe  injured  wife  of  the  pro- 
tection of  tbe  laws  of  this  commonwealtb,  and  of  her  right  to 
a  divorce. 

But  where  tbe  parties  have  bona  fide  renounced  their  domicile 
in  tbis  Btate,  though  married  here,  and  taken  up  a  domicile  in 
anotber  f>tat.o,  and  tbere  live  as  man  and  wifo,  and  an  act  is  done 
by  one,  wbicb,  if  done  in  this  state,  would  entitle  the  other  to 
a  divorce,  and  one  of  tbe  parties  comes  into  this  state,  tbe  courts 
of  tbis  commonwealth  have  not  such  jurisdiction  of  the  parties, 
and  of  their  relation  as  husband  and  wife,  as  to  warrant  them 
in  saying,  that  the  marriage  should  be  dissolved.     The  case  of 
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Barber  ▼.  Boot  is  an  authority  for  saying,  that  such  a  divorce 
would  not  be  valid  in  New  York. 

It  is  of  importance  tbut  Buch  a  question  should  be  regulated, 
if  |>os8ible,  not  by  local  law  or  local  usage,  under  which  the 
marriage  relation  nhould  be  deemed  subsisting  in  one  state  and 
dissolved  in  another;  but  upon  some  general  principle,  which 
can  be  recognized  in  all  states  and  countries,  so  that  parties 
who  are  deemed  husband  and  wife  in  one,  shall  be  held  so 
in  all. 

So  many  interesting  relations,  so  many  collateral  and  deriv- 
ative rights  of  property,  and  of  inheritance,  so  many  correlative 
duties  depend  upon  the  subsistence  of  this  relation,  that  it  is 
Boaroely  possible  to  overrate  the  importance  of  placing  it  upon 
some  general  and  uniform  principle,  which  shall  be  recognized 
and  adopted  in  all  civilized  states. 

It  appearing  that  the  alleged  desertion  would  be  no  ground 
of  divorce,  by  the  laws  of  the  state  of  New  York,  that  at  the 
time  of  the  alleged  desertion,  the  parties  had  their  home  in  that 
state,  and  were  not  subject  to  the  law  and  jurisdiction  of  this 
commonwealth,  and  that  when  the  suit  was  instituted  the 
respondent  still  had  his  domicile  in  the  state  of  New  York,  the 
court  are  of  opinion  that  a  divorce  a  meiisa  can  not  be  decreed, 
and  that  the  libel  be  dismissed.  If  it  be  true,  as  stated  by  the 
re8i>ondeut's  counsel,  that  no  evidence  was  given  of  the  respond- 
ent's ability  to  support  his  wife,  that  would  seem  to  be  an  ad- 
ditional reason  why  the  libel  can  not  be  maintained. 


DivoBCS  Pbocuskd  in  Another  Statb  is  void  in  the  state  where  the 
parties  actually  reside:  Hanover  v.  Turner,  7  Am.  Dec.  203,  and  note. 

Divorce  Granted  against  one  Eesibinq  in  Another  Stats,  who  was 
not  personally  served  with  proeeas,  was  held  void  in  Borden  v.  Fitch,  8  Am. 
Dec  225.  Bat  in  Tolen  v.  Tolen,  21  Id.  742j  a  divorce  granted  against  a  non- 
leaideDt  defendant  was  upheld,  the  marriage  as  well  as  the  cause  of  divorce 
having  taken  place  in  another  state,  and  the  defendant  never  having  been  a 
resident  of  the  state  in  which  the  divorce  was  granted;  and  it  was  held  that 
the  lex  domicilii  was  the  rule  of  decision  in  divorce  suits.  See  the  note  to 
tiiat  case  for  a  discussion  of  the  subject  as  to  the  power  of  the  courts  of  cue 
state  or  coantiy  to  dissolve  a  marriage  contracted  iu  another.  In  Hard  hit;  v. 
Alden,  23  Am.  Deo.  649,  a  divorce  granted  in  Hhode  Island,  for  adultery 
committed  in  North  Carolina,  was  held  good  in  Maine,  although  the  defeud- 
ant  had  never  resided  in  Rhode  Island,  the  record,  however,  reciting  personal 
service.  It  was  said,  in  that  case,  to  be  unnecessary  that  the  cause  of  divorce 
should  have  arisen  within  the  jurisdiction  of  the  court  pronouncing  tlie  di- 
voice.  In  Lyon  v.  Lyon,  2  Gray,  307,  it  appeared  that  a  divorce  was  granted 
in  another  state  to  a  wife  two  raontlis  after  her  removal  from  Massachusetts, 
for  a  cause  arising  in  the  latter  state,  but  not  being  agrouud  of  divorce  there, 
the  husband  having  continued  to  reside  in  Massachusetts,  and  not  having  been 
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served  vith  process,  and  snoh  divorce  was  declared  void  on  the  aathority  of 
the  principal  case.  Bat  where  both  parties  were  citizens  of  Massachnsetto  at 
the  time  the  canse  of  divorce  arose,  bat  were  oat  of  the  state  at  the  time,  be- 
ing on  their  way  to  one  of  the  territories  where  they  propoeed  to  establish 
their  home,  and  the  wife  retamed  to  Massachnsetts,  bnt  the  hosband  did 
not,  a  divorce  granted  to  the  wife  in  Massachnsetts  was  held  valid:  Shaw  v. 
Shaw,  98  Mass.  161,  the  principal  case  being  cited  to  the  point  that  the  wife's 
righto  were  not  affected  by  the  huaband's  snbseqnent  establishment  of  hia 
domicile  ontside  the  state. 

Hosband  and  Witb  mat  hats  DuriRXirr  Dohiciles  where  the  hnsbaiid 
has  deserted  the  wife :  Harding  v.  A  Iden,  23  Am.  Dec.  549.  The  wife's  domicile 
generally  follows  that  of  the  husband:  ffood  v.  Hood,  11  Alien,  199;  but  for 
the  purpose  of  procuring  a  divorce,  an  innocent  wife  may  undoubtedly  have  a 
separate  domicile  from  her  hasbaod's:  Burlen  v.  Shannon,  115  Mass.  448; 
Barbery,  Barber,  21  How.  U.  S.  594;  and  the  husband's  removal  can  not  affect 
her  domicile,  so  as  to 'deprive  the  court  of  jurisdiction:  BreU  v.  Brett,  5  Mete 
235.  In  all  the  cases  just  referred  to,  Harteau  v.  Harteau  is  reoogniaed  as 
an  authority  on  this  point.    It  is  dted,  also,  in  Ross  v.  Ross,  103  Mass.  570. 


Pabish  v.  Stone. 

[li  Pzossanro,  198.] 

PROMISSOBT  NOTB  MADB  TO  EqITALIZB  THB  DISTRIBUTION    OF   THB  EstATl 

of  the  promisor,  without  other  consideration,  is  nudum  padnm,  and  can 

not  be  enforced. 
Valid  Donatio  Mobtis  Causa  can  not  bb  Mabb  of  thb  Donob's  Kotb 

payable  to  the  donee. 
Notb  Oivbn  fob  Two  Distingt  Ck>N8n>BBATioNS,  Onb  Valid  and  the  other 

not,  being  partly  a  compensation  for  services,  and  partly  a  grataitoas 

gift,  must  be  apportioned  as  between  the  original  parties  and  those  stand* 

iug  in  the  same  relation,  and  the  holder  shall  recover  so  far  as  it  is  valid. 
Jury  must  Dbtbbbonb  what  Pabt  of  Such  Notb  is  founded  on  the  valid 

consideration,  if  the  parte  are  not  respectively  liquidated  and  asoer* 

tainable  by  computation. 

Appeal  from  a  decree  of  the  judge  of  probate,  allowing  the 
appellee's  aocount  as  executor  of  Parish's  will.  The  disputed 
item,  which  was  allowed  as  a  debt  due  the  appeUee,  was  a  cer- 
tain note  made  by  the  testator  to  the  appellee,  who  was  his 
son-in-law,  payable  one  year  after  the  maker's  death.  The 
note,  it  appeared,  was  made  during  the  testator's  last  illness,  a 
few  days  before  his  death,  and  was  intended  partly  as  a  com- 
pensation for  services  rendered  by  the  appellee,  and  partly  to 
equalize  the  distribution  of  the  testator's  estate  under  his  will. 
But  there  was  no  agreement  between  the  parties,  or  declaration 
by  the  testator,  to  show  what  part  of  the  note  was  intended  for 
either  of  said  purposes,  and  that  question  was  left  to  the  jury, 
who  found  that  there  were  services  rendered  to  the  extent  of 
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one  hundred  and  fifteen  dollars,  which  was  part  of  the  consid- 
eration for  said  note.  Judgment  was  to  be  rendered  for  that 
Bum,  or  for  the  whole  note,  as  this  court  should  direct. 

Bates,  Dewey ^  and  WeUs,  for  the  appellants,  claimed:  1.  That 
the  note  was  void  except  for  the  sum  found  by  the  juiy:  Fink 
▼.  Cox,  18  Johns.  145  [9  Am.  Dec.  191];  2  Kent  Com.  855.  \2. 
That  it  could  not  be  supported  as  a  donatio  mortis  causa:  Ward 
T.  Turner,  2  Yes.  sen.  431;  Tate  ▼.  HObert,  2  Yes.  jun.  111. 

X.  Strong  and  Forbes,  for  the  appellee,  insisted:  1.  That  the 
note  was  ya]id  as  a  donatio  mortis  catisa:  Bowers  y.  Hurd,  10 
Mass.  427;  HiU  v.  Buckminster,  6  Pick.  894;  Amherst  Academy 
▼.  Cowls,  6  Id.  432  [17  Am.  Deo.  887];  SneUgrove  v.  Baily,  3 
Atk.  214;  1  Boper  on  Leg.  (1  Am.  ed.)  25,  82,  86,  87,  41; 
Swinb.  pt.  1,  sec.  7;  Toller  (4  ed.),  238;  Sac.  Abr.,  tit.  Lega- 
cies, A;  Com.  Dig.,  Chanceiy,  8  Y,  4;  Lawson  y.  Lawson,  1  P. 
Wms.  441;  Wright  v.  Wright,  1  Cow.  598.  2.  That  the  jury 
haying  found  that  there  was  a  consideration,  and  no  attempt 
haying  been  made  to  show  failure  of  consideration,  fraud,  or 
mistake,  there  could  be  no  reduction  of  damages:  Amherst 
Academy  y.  Cowls,  6  Pick.  432  [17  Am.  Dec.  387];  2  Stark.  Ey. 
(Meto.  ed.)  280,  282;  Pillans  y.  Mier(^,  8  Burr.  1670;  Sharing- 
tan  y.  Strotton,  Plowd.  808;  1  Fonbl.  329;  Bann  y.  Hughes,  7 
T.  B.  850,  note;  Chit.  Con.  276;  1  Dane  Abr.  89, 109;  Fams- 
worth  y.  Oarrard,  1  Camp.  88  and  note;  Tye  y.  Owynne,  2  Id. 
846;  Moggridge  y.  Jones,  8  Id.  38;  Oreenleaf  y.  Cook,  2  Wheat. 
18;  Howard  y.  WUham,  2  Greenl.  893;  Barber  y.  Backhouse, 
Peake,  61;  Lewis  y.  Cosgrave,  2  Taunt.  2;  Pikard  y.  Cottels, 
Yelv.  66;  Bliss  y.  Negus,  8  Mass.  61. 

By  Court,  Sbaw,  C.  J.  This  case  has  been  argued  for  the 
ezecntor  upon  three  grounds: 

1.  Supposing  the  whole  note  was  intended  to  equalize  the 
distribution  of  the  testator's  property,  it  may  be  supported  as  a 
contract. 

2.  It  may  be  supported  as  a  good  donatio  catiga  mortis. 

8.  Or  if  it  can  not  be  supported  upon  either  of  these  grounds, 
•8  there  was  in  fact  a  yaluable  consideration  in  seryices,  and  the 
promise  was  entire,  and  no  fraud  proyed,  it  is  immaterial 
whether  the  consideration  was  adequate  or  not;  any  yaluable 
omsideration  is  sufficient  to  support  a  promise  in  a  suit  between 
the  original  parties,  and  therefore  the  damages  ought  not  to  be 
apportioned,  and  the  appellee  is  entitled  to  recoyer  the  whole. 
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1.  As  a  contract,  it  appears  to  as  quite  impossible  that  the 
promisee  could  support  an  action,  or  sustain  a  legal  claim. 

It  is  now  well  settled  that  to  support  a  promise  or  other  con- 
tract, not  under  seal,  as  a  contract  binding  in  law,  there  must 
be  a  legal  consideration;  and  in  the  application  of  this  rule,  it 
is  quite  immaterial  whether  the  contract  be  bj  parol  or  in  writ* 
ing.  The  law,  however,  attributes  so  much  force  and  effect  to 
the  formal  written  contract,  and  to  the  words  **  value  received," 
as  to  presume,  in  the  absence  of  proof,  that  there  was  a  valuable 
consideration  for  the  promise;  and  if  the  promisor  would  avail 
himself  of  the  defense,  that  it  was  without  consideration,  it  lays 
the  burden  of  proof  upon  him  satisfactorily  to  show  that.  But 
when  the  facts  are  disclosed,  the  burden  of  proof  comes  to  be 
of  little  importance.  It  has  therefore  been  the  established  rule 
of  law,  that  in  a  suit  upon  a  pronussorj  note,  against  the  prom- 
isor, by  the  promisee,  or  by  an  indorsee,  without  value  given, 
or  taking  the  note  under  such  circumstances  as  to  enable  him 
to  stand  only  upon  the  rights  of  the  promisee,  it  is  competent 
for  the  promisor  to  show,  by  way  of  defense,  that  the  promise 
was  gratuitous,  and  made  without  any  legal  consideration:  Bliss 
V.  Negus,  8  Mass.  46;  Hill  v.  Buckminster,  5  Pick.  393. 

A  contrary  doctrine  was  laid  down  in  Bowers  v.  Hurd,  10 
Mass.  427;  but  it  has  frequently  been  stated,  and  by  the  jud^f;cs 
who  decided  it,  that,  although  the  decision  of  that  case  mi^bt 
well  be  supported,  yefc  that  the  position  there  laid  down,  that  a 
written  contract  could  be  supported  without  a  legal  considera- 
Uou,  could  not  be  maintained.  It  was  so  intimated  in  JiliUs  v. 
Wyman,  3  Pick.  208,  but  more  distinctly  in  Hilly, Bwckminster^ 
already  cited,  in  which  the  same  eminent  judge,  who  gave  the 
opinion  in  that  case,  says:  '*  In  coming  to  this  conclusion  we 
undoubtedly  overrule  some  of  the  expressions  in  the  opinion  aa 
reported  in  the  case  of  Bowers  v.  Hurd."  The  court  then  dis- 
tinctly lay  down  the  principle  that,  notwithstanding  the  form- 
ality of  a  note  or  written  promise,  and  the  deliberation  with 
which  it  may  be  presumed  to  have  been  made,  still,  if  it  appear 
to  have  boeii  made  gratuitously,  and  without  a  legal  considera- 
tion, though  it  may  be  hinding  in  /oro  conscienticBy  it  will  not 
supj^ort  uu  action;  and  further,  that  the  common  admission  of 
**  value  received,"  is  not  conclusive,  but  may  be  inquired  into, 
and  contradicted  by  evidence. 

Such  bein^  the  clear  rule  of  law,  it  follows  that  a  contract  to 
pay  money,  founded  u\nm  no  other  consideration  than  that  of 
equalizing  the  disixibntion  of  one's  estate,  after  his  decease,  is 
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merely  gratuitoas;  it  is  nudum  pactum,  giYon  upon  no  sufficient 
legal  consideration,  and  therefore  can  not  support  an  action  or 
found  a  legal  claim. 

The  rule  being  clear  and  well  settled  by  authorities,  it  is  not 
necessary  to  support  it  by  a  reference  to  the  principle  upon 
which  it  is  founded.  But  as  it  appears  sometimes  to  operate 
harshly,  and  to  defeat  the  intentions  of  those  who  have  a  right 
to  dispose  of  property  as  they  please,  it  may  afford  some  satis- 
faction to  consider  the  importance  of  making  and  preserving  a 
broad  distinction  between  the  claims  of  legatees  and  others, 
who  rest  their  claims  upon  the  bounty  of  the  testator,  and  cred- 
itors who  haye  demands  upon  his  justice,  which  are  in  their 
nature  paramount.  The  law,  in  a  variety  of  ways,  and  upon 
the  most  satisfactory  grounds,  secures  to  creditors  a  preference. 
Indeed,  a  holder  of  property,  dying,  can  hardly  be  said  to  be 
the  owner,  beyond  the  balance  which  will  remain  after  satisfy- 
ing the  demands  of  creditors.  But  if  tho  holder  of  a  gratuitous 
note  can  set  it  up  as  a  legal  claim,  it  would  be  cxtrecaely  diffi- 
cult to  apply  the  rules  of  the  law  to  his  case,  which  are  made 
for  the  purpose  of  preserving  the  distinction  between  volun- 
teers and  creditors.  He  would  claim  as  a  creditor  upon  his 
contract;  and  if  such  a  promise  is  allowed  to  have  the  charac- 
ter and  effect  of  a  contract,  it  i.^  difficult  to  perccivo  upon  what 
ground  such  a  promisee  could  be  prevented  from  recovering, 
either  at  law  or  beforo  {'oiumissioners  of  insolveucy,  and  com- 
ing in  upon  an  equ.ti  fooiin;^  with  other  crodilors.  And  as  to 
the  circumstauee  that  iu  a  paiticulur  case  the  intent  of  the 
owner  of  property  muy  bo  ilefo  it<"l,  it  seem;^  to  bo  a  perfect 
answer,  that  an  owner  of  jjroperty  has  only  to  put  his  iuient  in 
the  form  of  a  bequest,  and  it  will  be  carried  into  effect,  as  far 
as  it  can  be  consistently  with  the  paramount  claims  of  creditors 
and  others,  founding  their  claims  upon  legal  contracts.  To 
permit  a  bequest  or  voluntary  gift  to  bo  made  iu  tho  form  of  a 
binding  and  obligatory  contract,  conferring,  as  they  do,  very 
different  rights,  and  calling  for  different  remodion,  will  f>eldom 
be  resorted  to  for  any  useful  or  proper  purpose,  and  woukl  tend 
to  a  confusion  and  uncertainty  of  rights  extremely  inconvenient 
in  practice.  And  the  adaptation  of  a  general  rule  (o  practical 
utility  and  certainty  affords  a  very  strong  reason  for  adopting 
and  adhering  to  it. 

2.  The  next  question  is,  whether  the  note  in  controversy  can 
be  deemed  good  as  a  donatio  causa  mortis. 

It  is  not  necessary  to  go  at  large  into  the  consideration  of 
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this  species  of  title  to  property.  It  is  now  well  settled  that 
under  certain  limitations  a  gift  may  be  made  by  one  in  present 
contemplation  of  death,  of  money  or  other  property  capable  of 
passing  by  delivery ;  that  to  giye  effect  to  sach  a  donation,  there 
must  be  a  clear  and  manifest  intention  of  the  owner  to  give  a 
subject  capable  of  passing  by  delivery,  and  an  actual  delivery 
at  the  time  in  contemplation  of  death;  that  such  a  gift  is  in- 
choate, and  does  not  become  perfect  till  the  death  of  the  donor; 
that  it  is  revocable  by  the  donor  during  his  life,  and  if  he  re- 
covers from  the  sickness  or  other  cause  of  apprehended  death, 
under  which  the  donation  is  made,  the  gift  is  void.  But  where 
there  is  such  a  gift  and  actual  delivery,  and  the  expected  death 
of  the  donor  ensues,  the  gift  is  complete,  and  vests  the  property 
in  the  donee  presently,  without  its  vesting  in  or  passing  through 
the  executor  or  administrator,  and  it  is  liable  to  be  devested  only 
in  favor  of  the  creditors  of  the  donor:  2  Kent  Com.  (1st  ed.), 
358. 

In  the  present  case  there  is  no  doubt  of  the  actual  intention 
of  the  donor  to  make  the  gift  in  contemplation  of  death,  and  of 
the  actual  delivery  of  the  promissory  note  to  the  donee,  and 
the  death  of  the  donor,  all  of  which  are  essential  requisites. 

But  we  think  the  donor's  own  promissory  note  payable  to  the 
donee  could  not  be  the  subject  of  such  a  donation.  It  was  not 
an  existing  available  promissory  note  to  any  one;  it  was  not  a 
chose  in  action.  We  have  already  seen  that  it  was  not  a  bind- 
ing contract  by  the  promisor  to  the  promisee;  and  if  it  were,  it 
would  be  open  to  another  objection  as  a  donatio  catisa  moriur, 
namely,  that  it  would  not  be  revocable  by  the  donor.  It  was 
simply  a  promise  to  pay  money,  and  as  such  and  as  a  gift  of  a 
sum  of  money,  it  wants  the  essential  requisite  of  an  actual  de- 
livery. In  the  case  of  Bowers  v.  Hurd,  10  Mass.  429,  already 
cited,  the  court,  speaking  of  such  a  note,  sa,^:  "  We  can  not 
consider  it  as  a  donatio  causa  mortis^  as  was  suggested  at  the 
bar,  for  that  must  be  complete  at  the  time  by  a  deliveiy  of  the 
thing  given." 

The  necessity  of  an  actual  delivery  has  been  uniformly  insisted 
upon,  in  the  application  of  the  rules  of  the  English  law  to  this 
species  of  gift.  It  was,  in  some  measure,  from  the  strict  ap- 
plication of  this  rule,  and  from  the  impossibility  of  making  an 
actual  delivery  of  that  species  of  property,  that  it  was  long 
doubted  whelher  choses  in  action,  that  is,  bonds,  notes,  and 
other  securities  for  money,  could,  in  any  way,  be  the  subject  of 
Buch  a  gift.    In  the  case  of  Ward  v.  Turner,  2  Yes.  sen.  431, 
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where  the  whole  subject  was  very  fully  discussed,  and  where 
the  doctrine  of  actual  delivery  was  insisted  on  as  indispensable, 
it  was  held  by  Lord  Hardwicke,  that  a  gift  of  receipts  for  south 
sea  annuities  was  not  a  good  donatio  causa  mortis,  principally 
because  the  property  in  the  stock  did  not  pass  by  a  deliTcry  of 
the  receipts,  but  a  transfer  was  necessary,  which  was  not  made. 
But  it  has  since  been  decided,  that  n  delivery  of  such  secutitios 
and  chosesin  action,  as  pass  a  property  to  the  bearer  by  delivery, 
may  properly  be  the  subject  of  this  species  of  gift,  where  the 
securities  are  delivered,  as  bank  notes  or  specie  bills:  Drury  v. 
Smilh,  1  P.  Wms.  404;  lottery  tickets:  Gold  v.  Rutland,  1  Eq. 
Cas.  Abr.  846;  and  exchequer  tallies:  Jones  v.  SeUby,  Prec.  Chan. 
300.  And  there  can  be  no  reasonable  doubt  that  a  promissory 
note  payable  to  bearer,  or  indorsed  in  blank,  so  as  to  pass  by 
delivery,  might  also  pass  by  a  gift  and  actual  delivery,  as  a 
danalio  causa  mortis. 

But  whatever  doubt  may  have  existed,  it  has  been  decided 
that  as  an  assignment  of  a  chose  in  action  is  now  recognized  as 
a  good  transfer  of  the  equitable  interest,  and  as  such  equitable 
assignment  is  manifested  by  a  delivery  over  of  the  bond  or 
other  security  for  money,  by  a  gift  of  such  a  bond,  ac- 
companied by  an  actual  delivery  of  the  bond,  an  equitable 
interest  vests  in  the  donee,  and  tbe  executors  of  the  donor, 
in  whom  the  legal  interest  remains,  are  mere  trustees  for 
the  donee,  and  bound  to  permit  the  donee  to  use  their  names 
to  enforce  the  payment  of  the  bond  at  law:  SneUgrove  v.  BaHy, 

3  Atk.  214;  Gardner  v.  Parker,  3  Madd.  184;*  Blount  v.  Burrow, 

4  Bro.  C.  C.  72.  And  as  a  confirmation  and  necessary  conse- 
quence of  this  doctrine,  it  has  also  been  held  that  a  bond  and 
mortgage  may  be  a  good  subject  of  a  gift;  that  an  equitable 
interest  in  the  money,  secured  by  the  personal  obligation,  passes 
by  a  gift  and  delivery  over  of  the  security;  that  the  mortgage 
attends  and  follows  the  debt,  as  an  inseparable  incident;  that 
although  the  legal  interest  in  the  debt  vests  in  the  executor, 
and  that  of  the  mortgaged  premises  in  the  heir  of  the  donor, 
yet  in  equity  they  are  both  to  be  considered  trustees  for  the 
donee  of  tbe  debt  or  sum  of  money  secured  by  the  mortgage, 
the  executor  to  permit  the  donee  to  sue  in  his  name  on  tbe  per- 
sonal security,  and  the  heir  to  convey  the  mortgaged  premises  in 
security  of  the  debt:  Duffield  v.  Mwes,  2  Bligh  N.  B.  614;  S.  C, 
under  the  name  of  Dow  v.  Hicks,*  1  Dow  &  0.  1,  in  the  house 
of  lords.    These  cases  all  go  on  the  assumption  that  a  bond, 

1.  Sm  8  Mtdd.  109.  3.  Duffidd  v.  Hidta. 
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note,  or  other  security,  is  a  Talid,  subsistiDg  obligation  for  the 
payment  of  a  sum  of  money,  and  the  gift  is,  in  effect,  a  gift  of 
the  money,  by  a  gift  and  delivery  of  the  instrument  that  hliows 
its  existence  and  afTords  the  means  of  reducing  it  to  possession; 
all  which  ingredients  are  wanting  in  his  own  note  ^^ven  bj  the 
donor  to  the  donee,  without  consideration,  which  is  a  mere 
gratuitous  promise. 

A  case  has  been  recently  decided  in  England,  which  seems  to 
be  directly  in  point.     It  was  assumpsit  on  a  promissory  uote, 
payable  to  a  child  nine  years  old,  given  by  a  man  in  advanced 
age,  in  an  imbecile  state,  who  died  a  few  months  after.     The 
action  was  against  the  executor  of  the  promisor.     It  a2)peared 
that  the  maker  was  intimate  with  the  child's  father,  and  ac- 
quainted with  the  child  himself.     No  consideration  was  proved. 
The  judge,  at  nisipruis^  had  ruled,  that  **  value  received"  im- 
))orted  a  good  consideration,  and  that  the  burden  of  proof  was 
upon  the  party  denying  it,  and  that  affection  for  the  child, 
a  friendship  for  the  father,  or  a  desire  to  avoid  the  legacy  duty, 
would,  either  of  them,  be  a  sufficient  consideration  in  point  of 
law.     On  motion,  this  verdict  was  set  aside  for  misdirection, 
and  the  court  in  giving  judgment  say,  it  was  for  the  jury  to 
fiml  whether  the  note  was  given  upon  any  legal  consideration; 
aiiil  that  mere  friendship  or  affection  would  clearly,  according  to 
all  tlie  authorities,  not  establish  a  sufficient  legal  consideration. 
And  Chief  Justice  Abbott  added:   **I  am  inclined  to  think  that 
the  desire  to  avoid  the  legacy  duty  would  be  equally  insufficient ; 
because   then   the  note  would  not   be   payable   till  after  the 
donor's  death,  which  here  it  might  have  been,  and  a  promissory 
noto  is  not  good  as  a  dojiafio  causa  moiiis:  HoUlday  v.  Aikbison^ 
8  Dow.  &  liy.  1G3;  S.  C,  5  Barn.  &  Cress.  501.     In  that  case, 
it  Laving  beon  argued  that  the  note  was  intended  as  a  gift,  and 
there  being  no  evidence  to  disprove  that  view  of  the  case,  if  the 
noto  could  have  been  supported  upon  that  gi'ound,  there  was  no 
sullicient  reason  tor  setting  aside  the  verdict." 

Wo  are  aware  that  there  is  one  case  having  an  opposite  bear- 
in;:,  that  of  Wright  v.  Wright,  1  Cowen,  598.  That  case  came 
before  the  court,  on  motion,  after  verdict  for  the  plaintiff,  and 
under  most  unfavorable  circumstances  for  the  defendants,  and 
the  court  refused  to  net  aside  the  verdict.  The  case  is  very 
short,  and  no  aiithoritieH  are  cited,  and  it  seems  to  have  been 
decided  ui)on  the  ground  that  a  chose  in. action,  a  valid  sub- 
sisting obligation  for  the  payment  of  a  sum  of  money,  may  be 
the  subject  of  a  good  donatio  caicsa  mortiSy  without  distinguish- 
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in^  between  the  donor's  own  note,  payable  to  the  donee,  being 
a  mere  promise  to  pay  a  sum  of  money,  and  a  note  or  other 
flecurity  for  the  payment  of  money,  held  by  the  donor  against 
a  third  person.  With  the  most  entire  respect,  therefore,  for 
the  learned  judges  who  decided  that  case,  we  think  it  opposed 
to  the  current  of  authorities. 

3.  But  another  question  arises  upon  this  case,  which  it  be- 
comes necessary  to  consider,  and  this  is,  whether,  as  there  was 
a  legal  and  valuable  consideration  to  some  extent,  in  services 
performed  at  the  testator's  request,  and  the  promise  was 
entire,  the  note  may  not  be  supported  upon  that  ground. 

It  was  argued  for  the  plaintiff,  that  as  between  original  par- 
ties, and  where  the  adverse  rights  of  creditors  are  not  in  ques- 
tion, the  law  will  not  inquire  into  the  adequacy  or  sufficiency  of 
the  consideration,  that  being  left  to  be  adjusted  by  the  parties 
themselves,  and  that  any  legal  consideration  of  benefit  to  the 
promisor,  or  loss  or  forbearance  on  the  part  of  the  promisee, 
will  be  sufficient  to  give  legal  effect  to  the  promise,  and  to  main- 
tain an  action.  This  principle  is  undoubtedly  correct,  and  sup- 
ported by  the  authorities. 

But  the  difficulty  in  applying  that  rule  to  the  present  case,  is 
that,  in  point  of  faot^  the  services  were  not  the  consideration; 
that  is,  the  moving  cause,  the  determining  motive  to  the  testa- 
tor's promise.  If  the  testator,  considering  the  value  and  im- 
portance of  the  services,  either  before  or  after  they  were  per- 
formed, and  intending  to  make  a  liberal  compensation  therefor, 
had  promised  to  give  the  sum  of  six  hundred  dollars  therefor, 
it  would  be  extremely  difficult  to  contend  upon  the  inadequacy 
of  the  consideration,  that  the  plaintiff  should  not  recover  the  full 
sum.  If  there  were  any  doubt  as  to  that  fact,  it  should  be  left 
to  the  jury  to  find  whether  in  truth  it  was  the  intention  of  the 
testator  to  give  the  note  as  a  compensation  for  the  services. 
But  we  are  now  to  take  it  that  the  question  has  been  so  left, 
and  the  jury  have  found  that  as  to  part  of  the  note,  the  consid- 
eration was  services,  and  as  to  the  balance,  it  was  intended  as  a 
mortuary  gift  by  the  testator,  to  render  the  distribution  of  his 
estate  more  equal  and  just,  as  he  believed,  than  it  would  be  left 
by  his  will,  then  executed.  It  being  thus  left,  and  the  jury 
having  thus  found,  it  is  impossible,  as  suggested  in  the  arpfu- 
ment,  to  reject  this  part  of  the  verdict  as  immaterial. 

Had  the  note  been  taken  for  two  distinct  liquidated  sums, 
consolidated,  and  the  consideration  had  been  wholly  wanting, 
or  wholly  failed  as  to  one,  it  seems  quite  clear  that,  according 
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to  well-established  principles,  supported  bj  authorities,  (be 
note,  as  between  the  original  parties,  and  all  those  who  stand 
in  such  relation,  as  to  allow  the  defense  of  want  of  coDsidem* 
tion,  it  would  be  competent  for  the  court  to  apportion  the  note, 
and  consider  it  good  in  part,  and  void  in  part,  and  to  permit  the 
holder  to  recover  accordingly. 

In  Bajlej  on  Bills  (Phillips  and  Sewell's  ed.)»  340,  and  in 
most  other  text-books,  it  is  laid  down  that  want  or  failure  of 
consideration  is  a  good  defense  as  between  immediate  parties  ot 
holders  without  yalue,  either  total  or  pro  tanto,  as  the  failure 
goes  to  the  whole  or  part  of  the  consideration:  Barber  v.  Back- 
house, Peake's  Bep.  61.  Where  there  was  originally  no  consid- 
eration for  part  of  the  sum  expressed  in  the  bill,  the  jury  maj 
apportion  the  damages:  Per  Lord  Kenyon,  DameU  ▼.  WiUiams, 
2  Stark.  166. 

That  the  holder  in  such  case  recovers  on  the  note,  and  not  on 
the  original  consideration,  is  rendered  manifest  by  another 
series  of  decisions,  thereby  showing  that  the  note  is  good  pro 
tanto  as  a  negotiable  instrument,  upon  which  a  holder  by  in- 
dorsement may  sue  and  recover,  whereas  the  right  to  lecorer 
upon  the  original  consideration  would  not  be  negotiable,  and 
would  not  vest  in  the  holder  of  the  note  by  indorsement. 

It  being  held  that  when  a  bill  or  note  is  made  without  value, 
or  as  an  accommodation  note,  this  may  be  shown  as  a  good  de- 
fense against  the  payee;  it  is  also  held,  as  a  principle  absolutely 
essential  to  the  currency  of  bills  and  notes,  that  where  an  in- 
dorsee takes  a  bill  for  valuable  consideration,  or  derives  title 
through  any  one  who  has  paid  value  for  it,  he  shall  recover  to 
the  amount,  notwithstanding  it  was  originally  made  without 
value,  and  as  an  accommodation  bill.  It  follows  as  a  necessary 
consequence  from  these  two  principles,  that  where  an  indorsee 
of  an  accommodation  bill  has  taken  it  for  value,  but  for  less 
than  the  amount  expressed  by  the  bill,  there  the  holder  shall 
recover  only  to  the  amount  for  which  he  has  given  value:  Jones 
V.  Hibbert,  2  Stark.  804.  In  that  case,  the  defendant  accepted 
a  bill  for  four  hundred  and  fifteen  pounds,  to  accommodate 
Phillips  &  Co.,  who  indorsed  it  to  their  bankers  for  value,  and 
became  bankrupt;  the  bankers  knew  it  to  be  an  acoommodation 
acceptance,  and  their  demand  against  Phillips  &  Co.  was  two 
hundred  and  sixty-five  pounds  only;  it  was  held  that  they  could 
only  recover  the  two  hundred  and  sixty-five  pounds,  and  they 
had  a  verdict  accordingly. 

So  where  a  bill  accepted  as  a  gift  to  the  payee  is  indorsed  f ot 
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a  small  conaidei^tion,  the  indorser  can  recover  only  to  that  ex- 
tent: Nash  ▼.  Broum,  Cbitty  on  Bills  (5  ed.),  93. 

From  these  cases  it  is  manifest  that  the  plaintiff  recovers  on 
the  bill,  and  not  on  the  original  consideration;  otherwise  the 
right  to  sue  and  recover  pro  tanlo  would  not  pass  to  the  indorsee 
by  the  negotiation  of  the  bill.  They  therefore  establish  the 
proposition,  that  where  the  parts  of  a  bill  are  divisible,  making 
an  aggregate  sum,  and  as  to  one  liquidated  and  definite  part, 
there  was  a  valuable  consideration,  and  as  to  the  other  part, 
there  was  no  consideration;  the  bill,  as  such,  may  be  appor- 
tioned, and  the  holder  may  recover  for  such  part  as  was  found 
on  a  good  consideration. 

But  it  is  contended  that  where  the  parts  of  the  bill  are  not 
liquidated  and  distinguishable  by  computation,  a  different  rule 
prevails,  and  several  English  cases  are  relied  on  to  show  that 
though  the  consideration  fails  in  part,  the  whole  bill  is  recover- 
able: Moggridge  v.  Jones,  14  East,  486;  Morgan  v.  Richardson^  1 
Camp.  40,  note;  Tye  v.  Owynne,  2  Id.  846;  CfrantY.  Welchman, 
16  East,  206.  In  these  cases  it  was  held  that  where  the  note  was 
given  for  an  entire  thing,  and  the  consideration  afterwards 
failed  in  part,  the  whole  bill  was  recoverable,  and  the  defend- 
ant was  left  to  his  cross-action.  As  where  the  note  was  given 
for  a  lease,  and  the  lease  was  not  completed  according  to  con- 
tract; or  for  a  parcel  of  hams,  and  they  proved  bad  and  unmar- 
ketable; or  for  goods,  and  they  were  of  a  bad  quality  and  im- 
properly packed;  or  for  an  apprentice  fee,  and  the  apprentice 
was  not  kept  by  his  master. 

In  this  respect  there  seems  to  be  some  distinction  between 
the  English  decisions  and  those  of  New  York.  In  the  latter  it 
was  held  that  upon  a  suit  between  original  parties,  upon  a  note 
given  upon  a  contract  to  manufacture  casks,  the  defendant 
might  go  into  evidence  to  show  that  the  casks  were  unskillfully 
manufactored,  to  reduce  the  amount  of  damages. 

But  without  relying  upon  this  difference,  we  think  the  Eng- 
lish decisions  may  be  well  reconciled  by  a  reference  to  the 
known  distinction  between  failure  of  consideration  and  want  of 
consideration. 

All  the  cases  put  are  those  of  failure  of  consideration,  where 
the  consideration  was  single  and  entire,  and  went  to  the  whole 
note,  and  was  good  and  sufBdent  at  the  time  the  note  was 
given,  but  by  some  breach  of  contract,  mistake,  or  accident, 
bad  afterwards  failed.  There  the  rule  is,  if  the  consideration 
has  wholly  failed,  or  the  oontnet  been  wholly  rescinded,  it 
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shall  be  a  good  defense  to  the  note.    But  if  it  bave  partially 
failed  only,  it  would  tend  to  an  iuconyenient  mode  of  trial  and 
to  a  confusion  of  rights,  to  try  such  question  in  a  suit  on  the 
note  as  a  partial  defense,  and  therefore  the  party  complaining 
shall  be  left  to  his  cross  action.     This  distinction,  and  the  con- 
sequence to  be  drawn  from  it,  is  alluded  to  by  Lord  Ellenborough 
in  Tye  v.  Owynne^  2  Gamp.  346.     He  says:  "  There  is  a  differ- 
ence between  want  of  consideration  and  failure  of  considera- 
tion.    The  former  may  be  given  in  evidence  to   reduce  the 
damages;  the  latter  can  not,  but  furnishes  a  distinct  and  inde- 
pendent cause  of  action. "  It  seems  therefore  very  clear,  that  want 
of  consideration,  either  total  or  partial,  may  always  be  shown  by 
way  of  defense;  and  that  it  will  bar  the  action,  or  reduce  the 
damages  from  the  amount  expressed  in  the  bill,  as  it  is  found 
to  be  total  or  partial  respectively.   It  can  not,  therefore,  in  such 
case  depend  upon  the  state  of  the  evidence,  whether  the  differ- 
ent parts  of  the  bill  were  settled  and  liquidated  by  the  parties 
or  not.    Where  the  note  is  intended  to  be  in  a  great  degree 
gratuitous,  the  parties  would  not  be  likely  to  enter  into  very 
particular  stipulations  as  to  what  should  be  deemed  payment  of  a 
debt  and  what  a  gratuity.     The  rule  to  be  deduced  from  the 
oases  seems  to  be  this,  that  where  the  note  is  not  given  upon 
any  one  consideration,  which,  whether  good  or  not,  whether  it 
fail  or  not,  goes  to  the  whole  note  at  the  time  it  is  made;  but 
for  two  distinct  and  indepeodent  considerations,  each  going  to 
a  distinct  portion  of  tbe  note,  and  one  is  a  consideration  which 
the  law  deems  valid  and  sufficient  to  support  a  contract,  and 
the  other  not;  there  the  contract  shall  be  apportioned,  and  the 
holder  shall  recover  to  the  extent  of  the  valid  consideration,  and 
no  further.     In  the  application  of  this  principle,  there  seems 
to  be  no  reason  why  it  shall  depend  upon  the  state  of  the  evi- 
dence, showing  that  these  different  parts  can  be  ascertained  by 
computation;  in  other  words,  whether  the  evidence  shows  them 
to  be  respectively  liquidated  or  otherwise.     If  not,  it  would 
seem  that  the  fact,  what  amount  was  upon  one  consideration, 
and  what  upon  the  other,  like  every  other  questionable  fact, 
should  be  settled  by  the  jury  upon  the  evidence.     This  can 
never  operate  hardly  upon  the  holder  of  the  note,  as  the  pre- 
sumption of  law  is  in  his  favor  as  to  the  whole  note;  and  the 
burden  is  upon  the  defendant  to  show  to  what  extent  the  note 
is  without  consideration. 

Suppose  a  father  proposes,  upon  his  son's  going  into  business, 
to  aid  him  by  an  advance  of  several  thousand  dollars,  and  fox 
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that  purpose  gratuitously  offers  him  his  note  for  that  sum,  but 
ns  his  son  had  performed  services  to  the  value  of  a  few  dollars, 
for  which  no  price  was  agreed,  upon  giving  his  note,  the  father, 
intending  to  cancel  and  discbarge  that  and  all  other  claims, 
tnkes  a  general  receipt  for  all  services  and  other  dues,  aud 
afterwards,  the  note  not  having  been  negotiated,  a  suit  should 
be  brought  on  it  by  the  payee  against  the  maker,  might  not  the 
defendant  show  the  want  of  consideration  by  way  of  defense 
pro  ianiof  and  yet  the  amount  must  be  settled  by  a  jury,  the 
evidence  of  the  original  agreement  not  distinguishing  between 
what  was  payment  and  what  was  gratuity. 

On  the  whole,  we  are  all  of  opinion  that  it  was  rightly  left  to 
the  jury  to  find  what  part  of  this  note  was  given  in  compensa- 
tion for  services,  the  evidence  showing  that  all  beyond  that  was 
gratuitous.  To  the  extent  of  the  consideration  of  the  note  for 
services  as  found  by  the  jury,  judgment  is  to  be  entered  on  the 
verdict. 


NoTB  Mads  to  Equalize  ths  DiSTRiBunoK  of  the  promisor's  estate,  and 
without  other  consideration,  is  void,  both  as  a  contract  and  as  a  donatio  morlU 
causa:  Fink  y,Cox,  9  Am.  Dec  191;  Priesier  v.  Priester,  23  Id.  91. 

DoNOB*s  Note  can  not  be  a  Donatio  Moiitis  Causa,  but  it  is  otherwise, 
as  to  notes  of  third  persons,  payable  to  the  donor  or  order.  Seo  the  note  to 
Bradley  v.  Hunt,  23  Am.  Dec.  600,  606.  The  principal  case  is  cited  in  Wilbar 
V.  Smiihf  6  Allen,  197,  to  the  point  that  a  valid  donatio  mortis  causa  can  not 
be  made  of  the  donor's  note,  but  it  is  said  that  such  a  note,  if  referred  to  in 
a  will,  and  made  a  part  of  it,  may  be  valid  as  a  epecific  legacy.  In  (yarr  v. 
Siiloway,  111  Mass.  26,  it  appeared  that  a  father  made  two  notes,  payable  to 
his  son,  on  demand,  for  nearly  the  whole  of  liia  estate,  and  took  eleven  notes 
of  his  son,  payable  to  himself  or  order,  three  months  after  date.  These  latter 
notes  he  indorsed  with  the  names  of  certain  relatives,  and  delivered  them  to  his 
daughter  in  a  sealed  package,  with  instructions  to  her  to  open  the  package  a 
year  after  his  death,  if  he  should  not  reclaim  it.  lie  died  without  reclaiming 
the  package,  and  a  year  afterwards  the  daughter  broke  the  seal,  according  to 
instructions,  and  distributed  the  notes  to  the  persons  whose  names  were  in- 
dorsed thereon.  On  a  bill  filed  by  the  administrator  of  the  deceased,  it  was 
held,  that  the  two  notes  given  to  the  son  were  without  consideration,  and 
void;  that  the  instructions  to  the  daughter  could  not  be  enforced  as  a  decla- 
ration of  trust;  that  the  indorsement  <ind  delivery  of  the  notes  to  her,  did  not 
constitute  a  valid  gift  inter  vivos,  or  mortis  causa,  and  that  the  holders  of  all 
the  notes  would  be  restrained  from  enforcing  them.  The  principal  case  is 
referred  to  as  an  authority  on  the  subject  of  gifts  mortis  causa  in  the  course 
of  the  opinion.  It  is  cited  also  in  Sessions  v.  Mo^^eley,  4  Cush.  92,  and  also  in 
Chase  v.  Redding,  13  Gray,  420,  to  the  point  that  a  note  of  a  third  x^^rson, 
whether  negotiable  or  not,  may  be  made  the  subject  of  v^  donatio  mortis  causa, 
by  delivery  only.  So  it  is  cited  in  Coleman  v,  Parker,  114  Mass.  32,  and 
McOrathv.  Reynolds,  116  Id.  568,  to  the  point  that  actual  and  effective  deliv- 
ery is  necessary  to  constitute  a  gift  mortis  catua.     So,  in  Lewis  v.  BoUUu),  6 
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Cray,  138,  to  the  point  that  a  donatio  mortis  causa  may  be  valid  between  the 
parties  thereto,  though  creditors  may  dispute  it. 

That  a  Notb  Founded  on  two  Distinct  Considerations,  one  valid  and 
the  other  not,  though  the  amount  dependent  upon  each  respectively  isunliqui- 
dated,  should  be  apportioned  and  held  valid  to  the  extent  of  the  good  consid- 
eration, is  a  position,  for  which  Pariali  v.  Stone  is  recognized  as  authority  in  a 
number  of  cases:  Harrington  v.  Stratton,  22  Pick.  517;  Bond  v.  Fltzpatrieh, 
4  Gray,  93;  Eastern  R,  R.  Co.  v.  Betiediet,  15  Id.  293;  Huhhard  v.  C7iaptR, 
2  Allen,  330;  OuiUl  v.  BeleJier,  110  Mass.  258.  So  in  Howard  v.  Ames,  3 
Mete.  310,  and  Hodfjkins  v.  AfouUon,  100  Mass.  311,  a  partial  failure  of  con- 
sideration is  held,  on  the  authority  of  the  principal  case,  to  be  a  good  defense 
pro  tanto.  In  Miner  v.  Bradley,  22  Pick.  460,  it  was  held  that  the  doc- 
trine of  the  principal  case,  as  to  apportioning  the  oonsiderstion  of  a  contract, 
did  not  apply  to  a  case  where  a  vendee  of  chattels  paid  a  gross  sum  therefor, 
and  the  vendor  having  delivered  part,  refused  to  deliver  the  residue,  so  as  to 
enable  the  vendee  to  retain  the  part  delivered,  and  recover,  for  the  residue,  a 
proportionate  part  of  the  purchase  money. 

Othek  Poiirrs  to  which  the  Fobxooiko  Decibiom  is  cited  as  authority 
are:  That  a  note  without  consideration  is  void:  Dyer  v.  Homer,  22  Pick.  237; 
that  want  of  consideration  is  a  good  defense:  Corlies  v.  Howe^  11  Gray,  127; 
and  that  where  a  want  of  consideration  is  relied  on  as  a  defense,  and  there  is 
evidence  on  both  sidea  of  that  question,  the  plaintiff  must  satisfy  the  jury  on 
the  whole  evidence,  that  thei*e  is  a  sufficient  consideration  for  the  contract. 
The  case  is  cited  also  in  Bank  v.  Chapin,  8  Mete.  44;  EarU  v.  Rud,  10  Id. 
890;  HiUy,  Reioee,  11  Id.  272;  Underwood  \.  Simonds,  12  Id.  278. 

Note  without  ConsideratijOn  is  void.  See  Diekmstm  v.  HaU^  post,  and 
dtationa  in  note  thereto. 


Dickinson  v.  Hall. 

[14  PXCKBBZNa,  217.] 

Note  Given  for  a  Void  Patent  Right  is  without  consideration  and  void. 

Covenant  bt  the  Vendor  that  he  has  a  Good  Right  to  Sell  and  convey 
such  patent  right,  and  will  warrant  the  same,  furnishes  no  valid  considera- 
tion for  such  a  note. 

Vendor's  Belief  that  such  Right  is  Valuable,  will  not  support  an  action 
on  such  note. 

Invention,  to  be  the  Subject  of  a  Patent,  must  be  Useful  for  some 
beneficial  purpose. 

Assumpsit  on  a  promissory  note.  The  defendant  resisted  the 
action,  on  the  ground  that  the  note  was  without  consideratiou, 
being  given  for  the  right  to  use,  make,  and  vend  a  certain  pat- 
ent machine  for  breaking  and  dressing  hemp.  A  conveyance  of 
such  patent  right  from  the  plaintiff  to  the  defendant,  was  pro- 
duced in  evidence,  containing  a  coveutinb  that  the  plaintiff  had 
**  good  right  and  lawful  authority  to  bjir^'ain,  sell,  and  convey  *' 
the  said  right,  and  that  he  would  "  warrant  and  defend  the  Ham« 
against  all  and  every  person  or  persons  lawfully  claiming  the 
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same."  The  plnintiff  insisted,  that  even  if  the  patent  was  Yoid, 
this  covenant  was  a  sufficient  consideration  for  the  note;  that  if 
the  plaintiff  purchased  and  sold  the  right  without  any  knowl- 
edge of  its  worthlessness,  but  believing  it  to  be  valid,  its  inval- 
idity was  no  defense  to  this  action;  and,  as  to  the  question  of 
utility,  that  the  jury  should  not  find  for  the  defendant  if  the 
machine  would  accomplish  the  design  of  the  patent  in  dressing 
hemp  under  some  circumstances  in  which  the  ordinary  method 
would  not  answer,  even  though  it  should  appear  that  the  con- 
stixiction  and  use  of  such  a  machine  would  not  yield  any  pecu- 
niary profit.  On  this  latter  point  the  defendant  prayed  an 
instruction,  that  if  the  pretended  invention  was  not  capable  of 
beneficial  use,  and  if  it  must  be  an  unprofitable  investment  to 
erect  such  a  machine,  the  patent  was  void,  and  the  defendant 
should  have  a  verdict.  The  chief  justice  instructed  the  jury 
that  if  the  patent  was  void,  the  note  was  without  consideration; 
that  the  covenant,  in  the  conveyance,  did  not  constitute  a  con- 
sideration; that  if  the  patent  was  void  from  the  beginning,  it 
was  wholly  immaterial  whether  the  plaintiff  knew  or  believed 
it  to  be  so  or  not;  and  that  to  render  the  patent  valid,  the  inven- 
tion must  b«  new  and  useful;  that  the  general  meaning  of  the 
term  "  useful"  was  ''  capable  of  any  beneficial  use,"  as  distin* 
guished  from  "  pernicious  "  or  *'  injurious, "  though  the  meaning 
might  be  more  restricted  as  to  patents;  that  if  the  invention  was 
utterly  frivolous  or  worthless,  it  was  not  "  useful;"  but  if  the 
machine  could,  under  any  circumstances,  be  applied  to  any 
beneficial  purpose,  it  might  be  deemed  a  useful  invention.  Ver- 
dict for  the  defendant.  The  jury,  by  consent  of  parties,  being 
asked  on  what  point  they  found,  answered  that  they  considered 
that  the  invention  was  not  profitable,  and  therefore  not  useful. 
Motion  for  a  new  trial,  on  the  ground  of  misdirection. 

Dewey,  for  the  plaintiff,  cited  Fowler  v.  Shearer,  7  Mass.  19; 
PMpB  V.  Decker,  10  Id.  279;  Moggridge  v.  Jones,  14  East,  486; 
Lloyd  V.  Jewell,  1  Oreenl.  852  [10  Am.  Dec.  73];  Bamum  v. 
Bamum,  8  Conn.  469;  Welsh  v.  Carter,  1  Wend.  186  [19  Am. 
Dec.  473];  Kneass  v.  Schuylkill  Bank,  4  Wash.  C.  0.  12;  Loioell 
v.  Lewis,  1  Mason,  182;  Langdon  v.  De  Orool,  1  Paine,  203. 

Alvord,  for  the  defendant,  cited  Knapp  v.  Lee,  3  Pick.  457; 
Friabee  v.  Hoffnagle,  11  Johns.  60;  Weaver  v.  Bentley,  1  Cai.  47; 
McAllister  v.  Bead,  4  Wend.  483;  Steinhauer  v.  Witman,  1  Serg. 
&  R.  447;  TiUotson  v.  Orapes,  4  N.  H.  448;  Oray  v.  Handkison, 
1  Bay,  278;  Bell  v.  Muggins,  Id.  327;  Chandler  v.  Marsh,  3  Vt. 
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162;  Oreenleafv.  Cook,  2  Wheat.  13;  Frost  v.  Raymond^  2  Cai. 
197  [2  Am.  Dec.  228];    Com.  Dig.,  Covenant,  A,  4;  Merrill  v 
/V*ame,  4  Taunt.  329;  Bliss  y.  Negus,  8  Mass.  46;  LoiodlY.  Leims, 
1  Mason,  182;  Bedford  v.  Munt,  Id.  302;  Earle  v.  Sawyer,  4  Id. 
6;  Langdon  v.  De  Oroot,  1  Paine,  203;  Davies  on  Patents,  279. 

The  CouBT  were  of  opinion  that  the  patent  right  being  void, 
there  was  a  total  want  of  consideration  for  the  defendant's 
promissory  note,  unless  the  plain tifTs  alleged  covenant  of  title 
in  the  patent  right  constituted  a  consideration;  that  such  a 
covenant  would  not  constitute  a  valid  consideration,  for  the  ob- 
ject of  the  defendant  in  making  this  contract  was  to  obtain  not 
a  mere  covenant,  but  the  conveyance  of  a  patent  right;  that  al- 
though the  plaintiff  might  have  purchased  and  sold  the  sup- 
posed patent  right,  thinking  it  to  be  valuable  property,  still  he 
could  not  recover  in  this  action,  for  the  defense  did  not  rest  on 
the  ground  of  fraud,  but  on  the  ground  that  the  defendant  had 
received  no  value,  and  his  promise  was  nudum  pactum  ;  that  an 
invention,  in  order  to  be  the  subject  of  a  patent,  must  be  use- 
ful for  some  beneficial  purpose,  and  the  verdict  turned  on  that 
question;  that  the  instructions  to  the  jury  on  this  point  were  cor- 
rect and  sufficiently  favorable  to  the  plaintiff;  and  that  the  find- 
ing of  the  jury  that  the  invention  was  not  profitable,  and  there- 
fore not  useful,  must  be  taken  in  connection  with  the  points 
made  by  the  counsel  at  the  trial,  and  the  instructions  of  the 
judge,  and  without  doing  violence  to  the  language  of  the  jury, 
they  might  well  be  considered  as  using  the  term  profitable,  not 
in  reference  to  pecuniary  profit  merely,  but  in  a  broader  sense, 
meaning  that  no  person  could  make  use  of  the  machine  in  ques- 
tion advantageously. 

Judgment  according  to  verdict. 


OoMTBACT  TO  Puhchase  ajx  INVALID  PATENT  BiGBT,  it  is  held,  in  BeUoM  V. 
HayHy  9  Am.  Dec.  385,  is  not  enforceable,  but  it  is  there  said  also  that  this  ia 
an  equitable  defense,  and  must  bo  distinctly  pleaded.  A  note  given  for  a 
worthless  patent  right,  accompanied  by  samples  of  the  article  of  no  separate 
value,  is  without  consideration:  Bierce  v.  Stocking ^  11  Gray,  178,  citing  2>idt- 
inson  v.  Hall.  So,  though  the  parties  acted  in  good  faith,  both  believing  the 
patent  to  bo  valuable:  Lester  v.  Palmer ,  4  Allen,  146.  But  a  valid  patent 
right  is  a  good  consideration  for  a  note,  without  regard  to  its  pecuniary  valiM 
or  the  degree  of  its  utility:  Nash  v.  Lull,  102  Mass.  63. 

Failure  or  VfikSi  of  Consideration  of  Note  as  Defense. — ^This  object 
is  discussed  in  the  note  to  Le  Blanc  v.  Sanglair,  13  Am.  Dec.  378.  That  a 
failure  of  consideration  of  a  note,  if  total,  is  a  good  defense  at  law,  is  held  in 
Barkitamsted  v.  Cane,  Id.  92.  But  a  partial  failure  of  consideration  ia  said  to 
be  no  defense  at  law,  the  relief  being  iu  equity:   Wood  v.  WaUrst  Id.  228w 
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The  fact  that  the  article  for  which  a  note  has  been  given  has  turned  ont  to  l)e 
irorthless,  is  held  to  be  no  defense  to  the  note,  if  there  has  been  no  fraud, 
failure  of  title,  or  express  warranty,  in  Jieed  v.  Prent'tM^  8  Id.  50;    WMi  v. 
Carter^  19  Id.  473.     A  failure  of  consideration  resulting  from  the  obligor's 
own  act,  is  no  defense  to  a  note:  MUcfternon  v.  Dozier,  22  Id.  116.     Fraud  in 
the  sale  of  a  chattel  does  not  bar  a  recovery  on  a  note  for  the  price,  unless  the 
vendee  returns  the  article  on  discovering  the  fraud,  or  shows  it  to  be  entirely 
worthless:  Burton  v.  Sieumrt,  20  Id.  092.     In  Lloijd  v.  Jewelt,  10  Id.  73,  it  is 
held  that  a  want  or  failure  of  title  to  land  is  no  defense  to  a  note  for  the  pur- 
chase money  where  the  vendor  has  conveyed  with  covenant-s  of  seisin  and 
warranty.     In  Traak  v.  Vinson^  20  Pick.  110,  and  Ba»ford  v.  Pearnon,  9  Al- 
len, 389,  the  princi|)al  case  is  recognized  as  authorizing  the  doctrine  that 
where  the  consideration  of  a  note  is  a  conveyance  of  property,  and  the  title 
faib,  the  notice  is  nudum  pactum,  and  can  not  be  enforced.     But  it  is  said  in 
one  of  these  cases,  Trask  v.  Vinson,  that  an  executory  agreement  to  convey 
land  to  which  the  vendor  has  at  the  time  no  title,  is  a  sufficient  consideration 
to  support  a  note.     In  that  case  Morton,  J.,  says:  *'The  defendant's  counsel 
argues,  that  if  the  contractor  fails  to  convey  according  to  the  terms  of  his 
agreement,  this  will  be  a  failure  of  the  consideration  of  the  notes.     In  sup- 
port of  the  argument^  he  relies  upon  the  cases  of  Dickinson  v.  Hall,  14  Pick. 
217,  and  Bice  v.  Ooddard,  Id.  293.     There  it  was  holdcn,  that  where  the  con- 
sideration of  a  note  was  the  conveyance  of  property,  real  or  personal,  and  the 
title  failed,  so  that  nothing  passed  by  the  conveyance,  the  note  was  nudum 
pactum.     Those  cases  were  well  considered,  and  are  founded  on  sound  prin- 
ciples, and  supported  by  an  irresistible  current  of  authorities.     With  the  ex- 
ception of  a  few  obiter  dicta  in  our  own  reports,  and  the  case  of  Lloyd  v.  Jew^ 
ell,  in  Maine,  1  GreenL  352  [10  Am.  Dec.  73],  scarcely  a  dictum  to  the  contrary 
can  be  found,  while  there  is  a  remarkable  coincidence  in  all  the  other  Amer- 
ican and  English  dedsiona  upon  the  subject.     But  those  cases  are  unlike  the 
preaent.     There  the  real  consideration,  the  moving  cause  of  the  promise  to 
pay,  was  the  estate  actually  conveyed;  here  it  is  an  agreement  to  convey  at 
a  future  time,  and  upon  the  happening  of  a  future  event.     That  was  an  exe- 
eated,  this  an  executory  contract.*' 

In  Uarrinffton  v.  Stratton,  22  Pick.  513,  Dickinson  v.  Hall  is  referred  to  as 
aathority  for  the  general  principle  that  a  total  failure  of  the  consideration  of 
a  note  may  be  given  in  evidence  in  defense  of  an  action  thereon.  The  case  is 
dted  also  in  Bice  v.  Stoddard,  14  Pick.  296,  in  support  of  the  same  principle. 
8m  Parish  t.  Stone,  ante,  378. 


Caby  v.  Banoboft. 

[U  PlOXKBINO,  815.] 

AOBKKMKNT  AT  THS  Makino  OF  A  NoTE,  that  it  shall  be  set  o£f  against  a  not« 
due  the  maker  from  the  payee  (which  is  not  present),  so  far  as  the  smaller 
will  pay  the  larger,  is  executory,  and  does  not,  pro  tanto,  extingoish 
either  note. 

AaaainsK  of  an  Aocoirirr  Takes  it  Sitbject  to  the  Debtor's  Right  to  set 
off  a  subsisting  note  held  by  him  against  the  assignor. 

FiiBA  OF  Tknbbb  uttst  Show  an  Unqualified  Offsb  to  pay  the  whole 
amoont,  and  snch  plea  admits  the  amount  due  and  a  readiness  at  all  timet 
to  pay  it. 
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Tender  of  ▲  Note  Dxnc  the  Defexdakt  vrom  the  Assignor  of  the  plain  tiflE^ 
aod  the  balance  in  money,  does  not  support  a  plea  of  tender. 

Assumpsit  on  an  account  brought  in  the  common  pleas.    Pleas, 
the  general  issue,  and  a  tender.     It  appeared  that  Caiy,  the 
nominal  plaintiff,  in  January,  1832,  assigned  said  account,  for 
value,  to  one  Stockwell,  for  whose  benefit  the  action  was  prose- 
cuted.    An  account  of  the  defendant  against  Gary  for  money 
had  and  received,  etc.,  was  filed  in  set-off,  and,  as  evidence  to 
support  the  same,  a  note  from  Caiy,  payable  to  the  defendant  or 
order,  on  demand,  for  twenty-five  dollars  and  fifty-four  cents, 
dated  March  19, 1881.     A  tender  was  proved  to  have  been  made 
to  Stockwell,  before  this  action  was  commenced,  of  the  said 
note  of  Cary  and  a  certain  sum  in  money  in  full  of  the  account, 
the  amount  not  being  stated  or  examined  by  Stockwell,  the  de- 
fendant saying  that  if  it  was  not  enough  he  would  produce 
enough.     Evidence  was  produced  by  the  plaintiff  to  show  that, 
on  December  5,  1831,  the  defendant  executed  to  Cary  a  note  on 
demand  for  thirty-four  dollars  and  eight  cents,  which  it  was 
then  agreed  should  be  set  off  against  Gary's  note  to  the  de- 
fendant, so  far  as  the  smaller  would  go,  the  latter  note  not  be- 
ing present.    For  the  defendant  it  was  proved  that  Gary,  iu 
January,  1832,  indorsed  to  one  Goddard  his  note  against  the 
defendant,  and  that  the  defendant  before  the  above-mentioned 
tender  paid  the  amount  to  Goddard,  without  notice  of  the  as- 
signment to  Stockwell.     The  jury  being  instructed  that  the 
tender  was  good,  and  that  the  account  filed  in  set-off  should  be 
allowed,  returned  a  verdict  for  the  defendant.     The  plaintiff  ex- 
cepted to  the  instructions. 

Newton  and  Lincoln,  for  the  plaintiff,  as  to  the  tender,  cited 
6  Dane  Abr.  486;  Brady  v.  Jones,  2  Dow.  &  By.  305;  Alexander 
V.  Brown,  1  Gar.  &  P.  288;  Roscoe  Ev.  262;  Strong  v.  Harvey^ 
8  Bing.  304;  HaUoweU  etc.  Bank  v.  Howard,  13  Mass.  236. 

Davis  and  Washburn,  for  the  defendant,  cited,  as  to  the 
tender,  Wade's  case,  6  Go.  115;  Bull.  N.  P.  155;  5  Dane  Abr. 
485;  3  Stark.  Ev.  1392;  Douglas  v.  Patrick,  3  T.  B.  683;  Breed 
T.  Hard,  6  Pick.  357;  as  to  the  set-off  of  the  notes,  SargetU  v. 
Southgaie,  5  Pick.  312  [16  Am.  Dec.  409);  Green  v.  Hatch,  12 
Mass.  195;  Fields.  Nickerson,  13  Id.  131;  Jones  v.  WiUer,  Id. 
807;  Dixy,  Cobb,  ^  Id.  511. 

By  Gourt,  Shaw,  G.  J.  In  the  first  place,  we  think  it  clear 
that  the  agreement  made  between  the  plaintiff  and  defendant, 
at  the   time   that  the  note   for  thirty-four  dollars  and  eight 
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ceuts  was  given,  that  that  and  the  defendant's  note  for  twenty- 
five  dollars  and  fiftj-four  cents  should  balance  and  be  set  off, 
one  against  the  other,  so  far  as  the  smaller  would  pay  the 
larger,  if  available  at  all,  was  an  executory  contract,  requiring 
some  further  act  to  be  done  before  the  one  would  operate  as 
payment  or  extinguishment  pro  tanlo  of  the  other.  It  is  like 
an  agreement  not  to  sue,  executory  and  collateral,  not  affecting 
the  terms  of  the  note  till  executed:  Dow  v.  Tattle^  4  Mass.  414 
[3  Am.  Dec.  226].  The  note  held  by  Gary  against  the  defend- 
ant was  then  a  good  subsisting  negotiable  note,  and  passed  by 
the  indorsement  to  Goddard,  subject,  perhaps,  to  Bancroft's  set- 
off if  Goddard  received  it  with  actual  or  constructive  notice. 
But  as  Bancroft  was  indebted  to  Gary  on  another  account, 
larger  than  the  amount  of  the  note  he  held  against  Gary,  and 
bad  no  notice  that  this  account  had  been  assigned  to  Stock- 
weH,  it  can  not  be  considered  that  he  paid  the  note  to  Ooddard 
in  his  own  wrong. 

As  the  agreement  above  mentioned  did  not  operate  as  pay- 
ment or  extinguishment,  but  left  the  note  of  Gary  against  Ban- 
croft a  good  subsisting  note,  capable  of  passing  by  indorsement, 
so  Bancroft's  note  was  a  good  subsisting  note,  to  avail  by  way 
of  action  or  set-off,  as  he  might  choose  to  apply  it.  Stockwell, 
therefore,  took  the  assignment  of  Gary's  account  against  Ban- 
croft, subject  to  the  right  of  the  latter  to  set  off  this  note;  to 
this  extent,  therefore,  it  supported  the  defense. 

But  upon  the  other  point,  the  court  are  of  opinion  that  the 
plea  of  tender  can  not  be  supported  by  the  evidence.  A  plea 
of  tender  must  show  an  unqualified  offer  to  pay  the  whole 
amount,  and  of  course  admits  the  whole  to  be  due.  In  this 
respect  it  differs  essentially  from  the  payment  of  money  into 
court,  under  a  rule,  which  would  have  been  the  proper  course 
in  the  present  case.  A  plea  of  tender  admits  the  amount  due, 
and  a  readiness  at  all  times  to  pay  it.  But  a  set-off,  though  to 
a  certain  extent  it  admits  the  plaintiff's  claim,  yet  sets  up  a 
counter,  independent  demand  and  cause  of  action,  as  a  legal 
reason  why  the  defendant  should  not  be  held  to  pay  it. 

Besides,  a  man  may  withdraw  his  account  in  set-off  before 
judgment  upon  it,  and  bring  a  separate  action  upon  it;  and 
therefore  tender  or  notice  of  set-off,  did  not  extinguish  the  note, 
and  the  defendant  was  not  bound  by  it:  Brady  v.  Jones,  2  Dow. 
ft  By.  305. 

Verdict  set  aside,  and  new  trial  granted. 
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AGBEXXIZfT    lOB    SETTLEMENT    OK    SeT-OFF,   NOT    PaTMSNT,   WhSN. — In 

Doody  ▼.  Pierett  9  Allen,  143,  it  was  held,  on  the  anthority  of  Cary  v.  Bun^ 
erojt,  that  an  agreement  between  a  mortgagor  and  mort<^gee  that  the  fonxit;r 
was  to  work  on  the  land,  and  that  the  wages  earned  by  him  should  be  ap- 
plied on  the  mortgage  debt,  did  not  operate  as  payment  nntil  the  application 
had  been  actnally  made,  though  he  had  earned  enough  to  pay  the  whole 
debt.  So  in  Dehon  v.  SteUon^  9  Mete.  345,  that  an  agreement  between  a 
partnership  and  one  of  its  debtors,  that  a  note  held  by  the  latter  against  one 
of  the  partners  should  be  set  off  against  the  amount  due  the  firm,  did  not 
constitute  payment  until  the  set-off  was  actually  made,  and  the  note  sur- 
rendered. So  in  Gray  v.  WhUe^  108  Mass.  229,  that  an  agreement  to  pay  for 
goods,  by  surrendering  a  note  held  by  the  purchaser  against  the  vendor,  did 
not  operate  as  payment  until  the  note  was  given  up.  The  case  is  died  also 
in  Davis  v.  Tltampson,  1 18  Mass.  499. 

Tendeb  ov  Monet  in  Bags  is  sufficient,  if  the  party  offers  to  pay  the 
amount  required:  Bthaly  v.  Hateh^  12  Am.  Deo.  570l  See  the  note  to  that 
case  as  to  what  it  neoeesary  genendly  to  make  a  valid  tender  of  money. 
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[14  PiOKxanra.  386.] 
Pdbchaeb  bt  a  Tax  Colleotob  at  ins  own  Sale  is  not  abeolatelj  vaid» 

but  voidable,  at  the  option  of  the  owner  of  the  property. 
Owner's  Right  to  Maintain  Troveb  fok  Goods  so  Sold  is  doabtfnl 

where  he  has  not  previously  elected  to  annul  the  sale  by  a  demand  of  the 

property  or  otherwise. 
CoLLECioR  Sellino  Pboperty  roR  Taxes,  after  the  Expiration  of  thb 

Time  prescribed  by  statute  therefor,  becomes  a  trespaaser  ah  imitio, 

though  the  original  taking  was  rightful 
Owner  icay  Sue  in  Trover  wtthout  a  Deuand  and  Refusal  in  nicfa  m 

case,  the  taking  constituting  a  conversion. 
Trover  Lies  wherever  Trespass  db  Bonis  Asportatis  will  lie. 
Owner  does  not  Waive  his  Rioht  of  Action  against  a  tax  coUeetor  for 

an  illegal  seizure  and  sale  of  his  property  by  paying  the  balanoe  of  the 

tax,  and  taking  a  receipt  for  the  whole. 
Measure  of  Damages  in  such  a  case  is  the  value  of  the  property  less  the 

amount  applied  to  the  owner's  tax. 

Trover  for  a  sleigli.  Plea,  the  general  issue.  Verdict  for 
the  plaintiff,  assessing  damages  at  the  full  value  of  the  prop- 
erty, under  the  direction  of  the  judge,  reserving  the  question 
as  to  the  proper  measure  of  damages  for  the  whole  court,  such 
verdict  to  be  amended  or  set  aside,  or  judgment  thereon,  as  the 
court  should  determine.    The  case  appears  from  the  opinion. 

Newton  and  Smithy  for  the  defendant,  claimed:  1.  That  the 
action  would  not  lie  without  proof  of  a  demand  and  refusal  be- 
fore it  was  commenced,  the  sale  not  constituting  a  conversion 
if  the  taking  was  lawful:  Stx>rm  v.  lAvingsUm,  6  Johns.   4i; 
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Ibrd  V.  Phillips,  1  Pick.  202;  Badger  v.  Phinney,  15  Mass.  359 
[8  Am.  Dec.  105 J;  Cheetham  v.  Lewis,  3  Jobns.  42;  Jennison  v, 
Hapgood,  7  Pick.  8  fl9  Am.  Dec.  258];  Jachrni  v.  Walsh,  14 
Jobns.  407.  2.  That  the  plaintiff  had  misconceived  his  action, 
because  after  the  sale  he  bad  neither  a  general  nor  special  prop- 
erty, which  was  necessary  to  maintain  trover:  lAvennore  v. 
Bagley,  3  Mass.  487;  Waterman  v.  Bobinson,  5  Id.  303;  Ludden 
V.  Leavitty  9  Id.  104  [6  Am.  Dec.  46];  Warren  v.  Leland,  Id. 
265;  CommontoeaUh  v.  Morse,  14  Id.  217;  Jennison  v.  Eapgood, 
7  Pick.  8  [19  Am.  Dec.  258];  Jackson  v.  Walsh,  14  Johns.  107. 
8.  That  this  sale,  if  voidable,  was  affirmed  by  bringing  thib 
action:  Sheldon  v.  Sheldon,  13  Id.  220.  4.  That  the  deky  in 
Belling  gave  the  plaintiff  no  cause  to  complain,  as  he  had  a 
longer  time  to  pay  the  tax:  Haynes  v.  Wallis,  6  Pick.  4G2.  5. 
That  the  defendant  was  at  least  entitled  to  a  deduction  for 
what  was  paid  on  the  tax:  Sheldon  v.  Sheldon,  13  Johns.  220; 
PrescoU  v.  Wright,  6  Mass.  20;  Sandford  v.  Nichols,  13  Id.  286 
[7  Am.  Dec.  151];  GaldweU  v.  Eaion,  5  Id.  404. 

Merrick  and  Sibley,  for  the  plaintiff,  insisted:  1.  That  the  de- 
lay in  selling  made  the  defendant  a  trespasser  ab  initio:  Pur- 
rington  v.  Loring,  7  Mass.  388;  Nelson  v.  Merriam,  4  Pick.  249. 
2.  That  the  taking  thus  became  tortious,  and  either  trespass  or 
trover  would  lie:  1  Chit.  PI.  153;  Farrington  v.  Payne,  15 
Johns.  431;  PrescoU  v.  Wright,  6  Mass.  20;  Wallis  v.  Truesdell, 
6  Pick.  455;  2  Selw.  N.  P.  1071. 

By  Court,  Morton,  J.  The  defendant,  who  was  collector  of 
taxes  in  the  town  of  Montague,  justifies  the  taking  of  the 
goods  iu  question  under  a  warrant  from  the  assessors  of  that 
town,  and  a  seizure  and  sale  of  the  same  for  the  payment  of 
the  plaintiff's  taxes. 

It  appeara,  from. the  reported  facts  in  the  case,  that  the  de- 
fendant was  the  highest  bidder  and  purchaser  at  his  own  auc- 
tion. This  conduct  of  the  defendant  was  clearly  a  violation  of 
bis  official  duty.  Such  a  practice  must,  if  it  did  not  in  the 
present  instance,  lead  to  fraud  in  the  publication  of  notices 
and  the  selection  of  places  of  sale.  The  respective  duties  of 
buyer  and  seller  are  incompatible  with  each  other,  and  no  per- 
800,  in  whatever  capacity  he  may  undertake  to  act,  can  right- 
fully sustain  both  characters.  But  a  sale  by  an  officer  or  other 
trustee  to  himself  is  not  absolutely  void.  The  cestui  que  ti*usl 
has  an  option  to  affirm  or  avoid  it,  as  he  may  judge  most  ad- 
vantageous to  himself.     As  the  plaintiff  had  made  no  election 
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to  nnnol  the  sale  by  a  demand  of  the  property,  or  otherwise, 
before  the  commencement  of  the  action,  it  may  well  be  doubted 
whether,  upon  this  ground,  he  could  recover. 

But  it  further  appears,  that  more  than  six  days  elapsed  after 
the  seizure  of  the  distress,  and  before  the  sale.  This,  in  our 
opinion,  is  fatal  to  the  defendant's  justification. 

The  stat.  1785,  c.  70,  sec.  2,  regulates  the  proceedings  of  col* 
lectors  and  constables  on  warrants  for  the  collection  of  taxes. 
These  proceedings  are  modified,  in  a  way  not  affecting  the 
present  case,  by  the  stat.  1791,  c.  22,  sec.  2.  The  former  stat- 
ute requires  the  collector  or  constable,  distraining  for  non-pay- 
ment of  taxes,  to  keep  the  distress  four  days,  and  if  the  taxes 
be  not  then  paid,  to  advertise  forty-eight  hours,  and  then,  yiz. , 
at  the  end  of  six  days,  to  sell  at  public  auction.  The  latter 
statute  authorizes  the  forty-eight  hours'  notice  to  be  given  within, 
and  the  sale  to  be  made  at  the  expiration  of  the  four  days.  It  is 
immaterial  to  the  present  inquiry,  whether  the  latter  statute  is 
imperative,  or  only  gives  the  officer  a  discretion  to  advertise 
within  or  at  the  end  of  the  four  days,  as  he  may  judge  ex- 
pedient: Lane  v.  Jackson,  5  Mass.  167;  Galdvoell  v.  Ealon,  Id. 
399.  The  officer  did  not  offer  the  distress  for  sale  within  six 
days,  and  therefore  can  not  protect  himself  under  either  of 
these  statutes.  Having  no  legal  justification  for  the  forcible 
seizure  of  the  plaintiff's  property,  he  stands  in  the  same  rela- 
tion to  him  as  if  he  had  originally  taken  it  without  any  author- 
ity; and  must  be  deemed  a  trespasser  ab  inifio. 

It  is  important  to  the  rights  of  property,  that  positive 
regulations  authorizing  the  seizure  and  sale  of  chattels  without 
the  consent  of  the  owner,  should  be  lawfully  and  strictly  com- 
plied with.  The  defendant  has  failed  to  do  this.  Although 
the  original  purpose  of  the  taking  was  proper,  and  the  taking 
itself  rightful,  yet  when  there  was  a  failure  to  make  a  lawful 
application,  the  whole  became  unjustifiable  from  the  beginning. 
Having  used  the  goods  unlawfully,  or  applied  them  to  an  im- 
proper purpose,  the  officer  can  not  be  permitted  to  show  thai 
they  were  taken  for  a  purpose  to  which  they  were  not  applied, 
or  upon  authority  on  which  they  were  not  subsequently  holden. 
The  defendant  not  being  allowed  to  show  that  the  original  seis- 
ure  was  made  by  any  lawful  authority,  and  it  being  without  the 
consent  of  the  owner,  it  must  of  course  be  wrongful:  Purring^ 
Urn  y.  Loring,  7  Mass.  888;  Ndaon  v.  Merriam,  4  Pick.  249. 
The  tortious  taking  of  (^rsonal  property  is  a  conversion  of  it; 
and  therefore  trover  will  lie  without  demand  and  refusal.    And 
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it  may  be  laid  down  as  a  general  proposition,  that  where  ires- 

m 

pass  de  bonis  asporlalis  lies,  trover  will  also  lie.     See  the  author- 
ities cited  bj  the  plaintiff's  counsel  on  this  point. 

It  can  not  be  pretended  that  the  payment  of  the  balance  of 
the  taxes  and  the  taking  a  receipt  for  the  whole,  by  the  plaintiff, 
was  any  acquiescence  in  the  illegal  proceedings  of  the  defend- 
ant, or  any  waiver  of  the  right  of  action.  The  taxes  he  was 
bound  to  pay  in  full,  and  on  failure  was  liable  to  another  dis- 
tress, or  to  a  personal  arrest  and  imprisonment.  The  purpose 
for  which  the  receipt  was  required,  is  a  sufficient  explanation 
of  that  act,  if  indeed  any  were  necessary". 

The  general  rule  of  damages  in  actions  of  trover  is,  unques- 
tionably, the  value  of  the  property  taken  at  the  time  of  its  con- 
version. But  there  are  exceptions  and  qualifications  of  this 
rule,  as  plain  and  well  established  as  the  rule  itself.  Wherever 
the  property  is  returned,  and  received  by  the  plaintiff,  the  rule 
does  not  apply.  And  when  the  property  itself  has  been  sold^ 
and  the  proceeds  applied  to  the  payment  of  the  plaintiff's  debt, 
or  otherwise  to  his  use,  the  reason  of  the  rule  ceases,  and  jus- 
tice forbids  its  application.  In  all  such  cases  the  facts  may  be 
shown  in  mitigation  of  damages.  These  principles  are  sup- 
ported by  many  adjudications,  and  are  founded  in  equity  and 
practical  convenience:  Wheelock  v.  Wheelwright,  5  Mass.  104; 
Caldvoea  v.  EaUm,  Id.  399;  PrescoU  v.  WHght,  6  Id.  20;  Squire 
V.  HoOenbeck,  9  Pick.  561  [20  Am.  Dec.  506 1;  Sheldon  v.  Sheldon, 
13  Johns.  220. 

The  rule  which,  for  convenience,  was  adopted  on  the  trial  of 
this  case,  is  not  the  correct  one.  The  verdict,  according  to  the 
arrangement  entered  into  by  the  parties,  must  be  amended  by 
deducting  the  amount  applied  towards  the  payment  of  the 
plaintiff's  taxes,  and  judgment  must  be  rendered  on  it  for  the 
balance. 


•  PxTSCHASK  BY  A  Tbubtkb  AT  HIS  OWN  Sale,  directly  or  indirectly,  is  against 
the  pc^cy  of  the  law,  and  will  be  set  aside  on  proper  application  by  those 
benwficiaHy  interested:  Dcrfey  v.  Dortey,  6  Am.  Dec.  506;  Sbigntack  v.  Hard- 
ing, 7  Id.  669;  Davis  v.  Srnpwn,  0  Id.  500;  Van  Dyke  v.  Johns,  12  Id.  76; 
McCanis  v.  Bee,  16  Id.  610;  Murdoch's  CV««f,  20  Id.  381;  Brack  v.  La$ita,  21 
Id.  458;  Siehardson  v.  /ones,  22  Id.  293;  Armstrong  ▼.  Campbell,  24  Id.  556. 
But  only  the  beneficiary  can  question  sach  a  sale:  WUstm  ▼.  Troup,  14  Id. 
468;  and  if  he  acquiesce  in  it,  he  will  be  bound  by  it:  Van  Dyke  v.  Johns,  12 
Id.  76;  Jemuacm,  ▼.  Hapgood,  19  Id.  258.  The  sale  will  not  be  vacated  on 
the  ^[iplioatkm  of  the  trustee  or  hia  agent:  Richardson  v.  Jones,  22  Id.  293, 
and  note.  A  sale  by  a  trustee  to  his  oo-tmstee  is  a  breach  of  trust  for  which 
both  are  liable:  Ringgold  ▼.  Ringgold,  18  Id.  250.  A  purchase  of  the  trust 
at  aheriflTs  sale  by  a  fraudulent  trustee,  pending  litigation  between 
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himself  and  the  beneficiary,  confers  no  title:  Keaton  ▼.  Coh\  18  Id.  595.  In 
Brannan  v.  Oliver^  19  Id.  37,  it  is  decided  that  a  purchase  by  ftQ  administra- 
tor at  his  own  sale  is  not  void  per  ae,  but  prima  fade  valid,  where  it  appears 
that  the  sale  was  public,  and  that  there  was  no  unfairness  in  it. 

Tbover  Lies  without  a  Demand  and  Refusal  where  tho  <  riginal  tak- 
ing was  tortious,  or  there  has  been  an  actual  conversion:  Woodbury  v,  Long^ 
19  Am.  Dec.  340;  Newsum  v,  Newsum,  Id.  739.  Thus,  an  officer  attaching 
the  goods  of  a  stranger,  is  liable  in  trover  without  a  previous  demand:  Wood- 
bury V.  Long,  19  Id.  340.  A  sheriff  selling  property  under  process  without 
a  notice  is  liable  in  trover:  WriglU  v.  Spencer,  18  Id.  76.  So,  where  he  sella 
the  goods  of  a  stranger:  Jamison  v.  Hendricks,  18  Id.  131.  So  where  one*s 
goods  in  the  hands  of  a  commission  merchant  are  seized  on  execution  against 
the  latter:  Jon^s  v.  Sinclair,  9  Id.  75.  A  mortgagee  may  maintain  trover 
for  a  seizure  of  the  mortgaged  property  under  an  execution  against  the 
mortgagor:  Sanders  v.  Vance,  18  Id.  167. 

Officer  Abusing  bis  Process  becomes  a  Trespasser  ab  Initio. — See, 
on  this  subject,  Barrett  v.  White,  14  Am.  Dec.  352  and  note;  and  Barrett  v. 
Lighifoot,  15  Id.  110.  Thus,  where  an  officer,  after  entering  to  levy  on  goods 
of  an  intestate,  levies  on  goods  of  the  administrator,  he  becomes  a  trespasser 
ab  initio:  Hazard  v.  Israel,  2  Id.  438.  But  mere  non-feasance,  such  as  failing 
to  take  due  care  of  property  after  a  levy,  does  not  render  the  officer  a  tres- 
passer ab  initio:  Waterbury  v.  Lochwood,  4  Id.  215. 

Sale  bt  a  Collector  of  Taxes  after  the  time  fixed  by  statute  is  void,  ah 
initio:  Noyes  v.  HaverhiUl,  1 1  Gush.  340,  following  Pierce  v.  Benjamin,  And 
generally,  positive  statutory  regulations,  respecting  the  sale  of  property  with- 
out the  owner  s  consent,  must  be  strictly  complied  with,  or  no  title  will  paM: 
Alexander  v.  PHts,  7  Cush.  505,  also  citing  the  principal  case. 

Measure  of  Damages  in  Trover  is  generally  tho  market  value  of  the  prop- 
erty at  the  time  of  conversion,  with  interest  to  tho  time  of  trial  See  the  note 
to  Baker  v.  Wheeler,  24  Am.  Dec  71.  So  held  also,  citing  the  principal  case, 
in  Par80?MV.  Martin,  11  Gray,  116;  Bourne  v.  Ashley,  ILow.  28.  The  doc- 
trine laid  down  in  Pierce  v.  Benjamin,  that  where  the  property  for  which 
trover  is  brought,  or  its  value,  has  gone  to  the  benefit  of  the  owner,  the  dam- 
ages are  to  be  proportionately  reduced,  is  approved  in  Cutting  v.  Grand  Tnmk 
Railway  Co.,  13  Allen,  388;  Pirry  v.  Chandler,  2  Cush.  242;  King  v.  Bangs, 
120  Mass.  515.  So,  especially,  where  the  original  taking  was  not  willful: 
Hanson  v.  Herrick,  100  Mass.  327.  The  principal  case  is  cited  also  as  to  the 
rule  of  damages  in  trover,  in  Kcdey  v.  Shed,  10  Mete  319;  and  Merchants^ 
NaL  Bank  v.  Bangs,  102  Mass.  297. 


Hunt  v.  Hunt. 

[U  PiosBBDro,  874.] 

Mortoaoee  has  the  Legal  Estate  in  realty,  espeoially  after  entry  for 
foreclosure,  and  may  alienate  and  transfer  it  by  any  of  the  nsoal  modes 
of  conveyance,  subject  to  the  mortgagor's  right  of  redemption. 

MoRTQAUEE  HAS  CONSTRUCTIVE  POSSESSION  before  dischai^^o  or  foredoaiivB^ 
through  the  possession  of  the  mortgagor,  who  is  quasi  tenant  at  wiU. 

Deed  of  Quitclaim  and  Release  by  a  Mortgagee  for  a  pecuniary  ooq« 
sideration  to  one  not  in  possession,  conve3rs  the  mortgagee's  estate 
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MOBTOAOKB  CONVETINO  TO  A  PURCHASBR  OF  TBS  EqUTTT  OF  ReDKMFTION,  for 

a  pecuniary  consideration,  by  a  deed  of  quitclaim  and  release,  with  war- 
ranty against  himself  and  those  claiming  under  him,  passes  his  estate 
without  merging  or  extinguishing  the  mort^gage,  as  against  a  prior  pur- 
chaser of  the  equity  of  redemption,  where  such  was  the  manifest  object 
of  the  conveyance. 

MORTOAOOB  CAN  NOT  DiBSEIBB  TBX    MORTOAGBK,   AS  BT    EbEOTINO  BlTILD^ 

INOS  or  ether  improTements  on  the  land. 

Tbespass  quare  clatiaum  fregil  for  cutting  away  a  portion  of 
the  eouthem  part  of  a  certain  mill-dam  across  Mumford's  river, 
in  Douglas.  Pleas,  the  general  issue,  and  soil  and  freehold  in 
the  defendants.  A  nonsuit  was  ordered,  with  leave  to  the 
plaintiff  to  move  to  set  it  aside,  and  for  a  new  trial.  The  ma- 
terial facts  are  stated  in  the  opinion. 

Davis  and  Washburn,  for  the  plaintiff,  cited  Leonard  v.  While, 

7  Mass.  60  [5  Am.  Deo.  19];  Chase  v.  Hatliawaij,  14  Id.  222;  1 
Stark.  Ev.  192;  Paignard  y.Smiih,  8  Pick.  272;  Eusselly.  Coffin, 
Id.  152;  Com.  Dig.,  Estoppel,  B;  Wade  v.  Howard,  6  Pick. 
496;  S.  C,  11  Id.  289;  Maynard  v.  Hani,  6  Id.  240. 

Hoar  and  Neuron,  for  the  defendants,  cited  Gibson  v.  Crehore, 

8  Pick.  476;  S.  C.,6Id.  146. 

By  Court,  Shaw,  C.  J.  The  fact  averred  as  a  trespass  being 
admitted,  and  both  parties  being  desirous  that  the  cause  shall 
be  considered  and  decided  upon  the  general  question  of  title, 
it  has  been  argued  upon  that  ground,  and  it  has  been  so  con- 
sidered by  the  court.  The  conveyances  set  forth  in  the  report 
have  been  so  numerous  and  various,  extending  through  a  period 
of  thirty  years,  that  it  is  somewhat  difficult  to  understand  the 
precise  question;  and  it  requires  a  careful  attention  to  dates 
and  other  particulars,  to  ascertain  what  the  true  questions  of 
law  are,  and  to  render  them  intelligible.  The  small  parcel  of 
land  about  which  the  question  of  title  arises,  is  the  southerly 
half  of  a  mill-dam  across  a  stream  known  as  Mumford's  river, 
in  the  town  of  Douglas.  Probably  the  right  of  soil  involves 
also  the  water  privilege  incident  to  it,  and  renders  it  an  object 
of  value.  Both  parties  claim  under  titles  derived  from  Samuel 
I^gg>  <uid  it  is  conceded  by  both  that  Legg  was  the  undisputed 
owner  of  the  soil  in  1803. 

Jjeg^s  farm  was  situated  on  the  southerly  side  of  the  stream, 
and  was  bounded  of  course  by  the  central  line  or  thread  of  the 
stream.  There  was  then  no  dam  at  the  place.  The  first  convey- 
ance was  that  from  Legg  to  Verry,  in  mortgage,  to  secure  six 
hundred  dollars,  by  deed  dated  April  4, 1803.     The  description 
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was  of  the  whole  farm,  bounded  northerly  by  the  thread  of  tbe 
Btream,  and  of  courBe,  large  enough  to  embrace  the  soil  upon 
which  the  southerly  half  of  the  dam  now  stands.  Legg,  the 
mortgagor,  remained  in  possession  several  years,  and  at  least 
until  1810,  and  during  that  period  built  the  dam  in  question. 
At  the  time  the  dam  was  built,  the  land  on  the  northerly  or  op* 
posite  bank  of  the  river  was  owned  by  Craggin.  Iiegg  built 
the  northerly  half  of  the  dam,  and  also  a  fulling-mill,  on 
Craggin's  land,  with  his  permission.  Such  was  the  state  of  the 
title  when  Legg,  by  his  deed  of  January  11, 1810,  conveyed 
the  fulling-mill  to  Benjamin  Adams,  together  with  the  dam 
erected  across  said  river  and  the  flume,  "  to  the  south  bank  of 
said  river,"  with  the  appurtenances.  This  deed,  in  terms  em- 
bracing the  whole  of  the  dam  to  the  south  bank,  included  in  its 
description  the  southerly  half  now  in  question,  and  this  estate 
passed  by  Legg's  deed  to  Adams,  subject,  however,  to  the  mort- 
gage to  Yerry.  At  that  time  Legg  did  not  profess  to  own  the 
land  on  the  north  side,  but  described  the  mill  and  northerly 
end  of  the  dam  as  being  on  Craggin's  land.  But  Craggin  and 
Adams,  by  several  conveyances,  united  their  interests,  and  in 
regard  to  the  plaintiff's  title,  without  examining  all  the  several 
steps,  it  is  sufficient  to  say,  that  by  various  mesne  convey- 
ances, the  estate  thus  conveyed  by  Legg  to  Adams,  came  to 
the  plaintiff,  and  if  he  is  not  defeated  by  a  title  derived  under 
Legg's  mortgage  to  Yerry,  which  was  prior  in  time,  he  has 
established  his  title. 

"Whether  the  defendants  can  trace  back  their  title  to  the 
mortgage  from  Legg  to  Yerry  in  1803,  so  as,  in  point  of  time, 
to  overreach  the  plaintiff's  title,  is  the  question  between  the 
parties.     That  title  is  stated  thus:  On  March  15,  1810,  the 
equity  of  redemption  of  Legg,  the  mortgagor,  was  sold  at  an 
officer's  sale;  but  the  proceeding  being  informal,  it  is  conceded 
that  nothing  passed,  and  that  may  be  laid  wholly  out  of  the  case. 
But  on  March  24,  1810,  Legg  conveyed  the  farm  to  Thajer 
by  a  quitclaim  deed.     This  deed  embraced  the  whole  farm  to 
the  thread  of  the  river,  and  so  was  broad  enough  in  its  terms  to 
include  the  southerly  half  of  the  mill-dam;  still,  that  half  of 
the  dam  could  not  pass  by  it,  because  the  same  Legg  had,  bj 
his  deed  several  weeks  before,  conveyed  that  part  of  his  estate 
to  Adams,  who,  as  between  these  two  deeds,  had  the  elder  and 
better  title.     The  defendants,  therefore,  before  they  can  suc- 
ceed, must  establish  a  title  as  derived  from  the  earlier  deed  of 
Legg,  being  his  mortgage  to  Yerry. 
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It  appears  that  Yeny  commenoed  a  suit  on  his  mortgage  in 
May,  1810,  obtained  judgment,  and  had  his  writ  of  possession 
in  1811,  and  was  put  into  possession  by  an  ofiScer,  by  force  of 
the  writ,  in  February,  1812. 

In  May,  1812,  Yerry  conveyed  the  same  premises  to  Asa 
Thayer,  by  a  quitclaim  deed,  in  usual  form,  with  a  covenant, 
that  neither  he,  nor  his  heirs,  nor  any  person  claiming  from, 
by,  or  under  him  or  them,  should  have  or  claim  any  right,  etc. 
This  deed  embraced  in  its  description  all  that  was  included  in 
Legg's  mortgage  to  Yerry,  and  of  course  included  the  south- 
erly half  of  the  dam,  being  the  place  in  controversy.  Now,  if 
the  deed  from  Legg  to  Asa  Thayer,  of  May,  1810,  conveying 
his  equity  of  redemption,  is  the  foundation  of  the  title  claimed 
under  Thayer,  and  the  deed  from  Yerry  to  Tbajer  is  to  be  taken 
as  a  discharge  of  the  mortgage,  it  is  evident  that  the  title  de- 
rived through  Thayer  commenced  at  a  later  period  than  that 
derived  through  Adams,  and  of  course  must  fail.  But  if  the 
deed  from  Yerry  to  Thayer  was  a  good  assignment  of  his  mort« 
gage,  then  the  title  derived  through  Thayer  is  the  elder  and 
better  title.  The  great  question  therefore  is,  whether  the  quit- 
claim deed  from  Yerry  to  Thayer,  with  covenants  against  him- 
self, his  heirs,  etc.,  was  an  extinguishment  and  discharge  of  the 
mortgage,  or  an  assignment  and  conveyance  of  the  title  created 
by  it.  This  conveyance  by  Yerry  to  Thayer  was  executed  May 
21, 1812,  after  Yerry,  the  mortgagee,  had  been  put  into  posses- 
sion under  his  judgment  against  Legg;  and  it  is  stated  in  the 
report,  that  he  thereby  conveyed  the  same  premises  to  Asa 
Thayer,  by  a  deed  of  quitclaim,  made  in  the  usual  form,  con- 
taining a  covenant  of  warranty  against  all  persons  claiming 
under  him  or  his  heirs.  By  this  we  are  to  understand  that  it 
was  a  deed  given  for  a  valuable  consideration,  using  the  terms 
" remise,  release,  and  forever  quitclaim"  to  the  releasee,  his 
heirs  and  assigns,  the  premises  as  described  in  his  mortgage 
deed  from  Legg. 

A  mortgagee,  especially  after  entry  for  foreclosure,  is  consid- 
ered as  having  a  legal  estate,  which  may  be  alienated  and 
transferred,  by  any  of  the  established  modes  of  conveyance, 
subject  only,  until  foreclosure,  to  be  redeemed  by  the  mortgagor. 
It  seems  clear,  therefore,  that  if  this  had  been  a  deed  in  the 
usual  form  of  words, ''  give,  grant,  sell  and  convey,  release  and 
quitclaim,"  and  if  it  is  apparent  that  it  was  the  intention  of  the 
releasor  to  transfer,  and  of  the  releasee  to  receive  the  legal 
seisin,  title,  and  interest  in  the  estate,  and  not  to  cancel  and 
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extinguish  the  mortgage,  the  deed  would  so  have  operated  bj 
pass  the  mortgagee's  legal  title,  and  we  are  of  opinion  that 
such  is  the  effect  of  the  deed  in  the  present  case. 

Courts  of  law  have  gone  very  far  in  modifying  the  rules  of 
conveyance,  both  those  of  the  common  law  and  those  which  have 
their  effect  from  the  statute  of  uses,  so  as  to  give  effect  and 
operation  to  the  deeds  of  parties,  rather  according  to  the  mani- 
fest intent,  than  according  to  the  force  of  the  particular  words 
ased  to  effect  the  conveyance.  So  that  where  it  is  manifest, 
from  the  efficient  words  of  conveyance  used,  that  it  was  in- 
tended and  understood,  that  the  estate  should  pass,  in  one  way, 
as  by  feoffment,  baigain  and  sale,  covenant  to  stand  seised, 
or  release,  but  some  of  the  circumstances  are  wanting,  which 
by  the  rules  of  law  are  necessary  to  pass  the  estate  in  that 
form,  and  it  can  not  so  pass,  yet  if  all  the  circumstances  ex- 
ist, which  are  sufficient  to  pass  the  estate  in  another  form,  the 
court  will  construe  it  to  be  a  conveyance  of  such  form,  not- 
withstanding the  words  used  are  not  properly  adapted  to  that 
purpose,  so  as  to  give  it  effect,  and  cause  the  estate  to  pass. 

So  the  common  deed  of  this  commonwealth,  using  the  words 
give,  grant,  bargain,  sell,  and  convey,  made  to  one  to  the  use 
of  another,  will  be  construed  to  be  a  feoffment  and  not  a  bar- 
gain and  sale;  if  it  were  construed  a  bargain  and  sale,  it  would 
raise  a  use  only  to  the  bargainee,  and  then,  by  the  well-known 
rule  of  the  law,  no  further  use  could  be  limited  on  that  use,  and 
the  obvious  purpose  of  the  conveyance  would  fail.  But  by  con- 
struing it  to  be  a  feoffment,  a  common  law  conveyance,  by 
which  the  estate  would  pass  without  the  intervention  of  the 
statute  of  uses,  the  use  declared  upon  it  would  take  effect  and 
be  executed  by  the  statute:  Thatcher  v.  Omans,  3  Pick.  521. 
This  construction  was  adopted  solely  in  pursuance  of  the  rule 
of  giving  effect  to  the  intent;  because  the  words  were  altogether 
lis  apt  to  create  a  bargain  and  sale  as  a  feoffment. 

So  a  bargain  and  sale,  which  could  not  operate  in  that  form, 
because  it  would  operate  to  create  a  freehold  commencing  in 
futuro,  shall  be  construed  to  be  a  covenant  to  stand  seised  to 
uses,  where  the  intent  is  apparent,  and  the  consideration  is  such 
as  to  enable  a  court  so  to  construe  it:  Parker  v.  NichoU,  7  Pick. 
111.  In  Welsh  v.  Foster,  12  Mass.  93,  the  difficulty  was  that 
the  deed  could  not  take  effect  to  pass  an  estate  in  any  form,  for 
want  of  some  of  the  requisites  adapted  to  each;  and  besides,  the 
deed  was  to  take  effect  upon  a  contingency  which  might  not 
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happen  within  the  time  limited  by  law  for  the  Testing  of  eetates, 
to  prevent  the  creation  of  perpetuities. 

In  an  English  case,  in  the  time  of  Lord  Mansfield,  a  release 
was  construed  to  operate  as  a  grant  of  a  reversion,  in  order  to 
effectuate  the  intention  of  the  parties:  GoodliUey,  Bailey,  Cowp. 
597.  But  we  think  the  point  has  been  settled  in  this  common* 
wealth  by  several  decisions.  A  release  to  one  not  in  possession^ 
if  made  for  a  valuable  consideration,  will  be  construed  to  be  a 
bargain  and  sale,  or  other  lawful  conveyance,  by  which  the 
estate  may  pass:  Fray  v.  Pierce,  7  Mass.  381  [5  Am.  Dec.  59]. 
So  a  grantee,  not  having  been  in  actual  possession  of  the  prem* 
ises,  otherwise  than  by  considering  the  grantor  remaining  in 
possession  as  his  tenant  at  will,  executed  to  a  purchaser  for  a 
valuable  consideration  a  deed  of  conveyance  by  release  and 
quitclaim,  in  the  form  in  common  use  in  Massachusetts,  and 
it  was  held  that  this  was  a  sufficient  conveyance  to  pass  the 
estate,  though  the  releasee  had  not  any  previous  interest  in,  or 
possession  of  the  estate:  BusseU  v.  Coffin,  8  Pick.  143. 

Now,  in  the  present  case,  all  the  circumstances  concur  which 
would  be  requisite  to  give  the  conveyance  effect  as  a  bargain 
and  sale.  These  requisites  are,  that  it  must  be  upon  a  peoun* 
iaxy  consideration;  it  must  be  to  the  use  of  the  bargainee,  and 
not  a  third  person,  to  take  effect  immediately  on  the  execution 
of  the  deed;  and  it  must  be  enrolled.  It  would  seem,  there* 
fore,  within  the  reason  of  the  authorities,  that  if  a  grantor  has 
a  legal  seisin  only,  and  neither  the  grantor  nor  grantee  has  pos- 
session, that  the  estate  would  pass  by  a  deed  of  release  and 
quitclaim,  where  all  the  requisites  exist  and  appear  upon  the 
deed  to  give  it  effect  as  a  bargain  and  sale. 

But  it  is  not  necessary  to  maintain  the  position  to  this  extent 
in  the  present  case.  But  supposing  actual  or  constructive  pos- 
session necessary  to  give  effect  to  the  deed  of  release  and  quit* 
claim,  upon  a  pecuniary  consideration,  here  there  was  such  con- 
structive possession  in  the  releasor,  bringing  it  quite  within  the 
authority  of  the  case  last  cited. 

By  force  of  the  mortgage  deed,  the  mortgagee  becomes  seised 
of  the  estate,  and  the  mortgagor,  until  discharge  or  foreclosure 
of  the  mortgage,  is  quasi  tenant  at  will  of  the  mortgagee,  and 
so  the  possession  of  the  mortgagor  is  that  of  the  mortgagee. 
This  brings  it  precisely  within  the  principle  decided  in  Buaseli 
V.  Coffin,  where  the  estate  was  in  the  possession  of  the  tenant 
at  will  of  the  releasor,  and  yet  a  deed  of  release  and  quitclaim 
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to  a  8tranger»  for  a  valuable  consideration,  was  held  to  pass  the 
estate. 

I  have  not  relied  here  upon  the  consideration,  that  Yerry  had 
recovered  judgment,  and  been  put  into  actual  possession,  under 
his  writ  of  seisin,  which  would  render  the  deed  of  quitclaim 
conclusive  as  to  all  of  which  he  was  thus  iu  actual  possession , 
because,  although  his  suit  embraced  all  the  estate  included  in 
his  mortgage,  and  the  judgment  followed  the  writ,  yet  I  presume 
Adams  was  not  made  paiiy,  aod,  as  Legg  had  conveyed  the 
half  of  the  dam  to  Adams,  prior  to  this  suit,  to  the  extent  of 
that  portion  of  the  dam,  the  judgment  on  the  mortgage,  against 
Legg,  may  not  perhaps  be  considered  binding  and  effectual, 
and  therefore  it  may  be  contended,  that  the  writ  of  possession 
executed  did  not  change  the  relation  of  Yerry,  as  to  that  part  of 
the  mortgaged  premises.  I  consider  it,  therefore,  as  standings 
npon  the  same  footing,  as  the  whole  of  the  mortgaged  premises 
did  before  the  suit,  when  the  mortgagee  had  the  legal  seisin, 
and  the  right  of  possession,  and  the  mortgagor  was  in  the  nature 
of  his  tenant  at  will. 

Nor,  in  order  to  give  effect  to  this  quitclaim  deed,  have  I  con- 
sidered Thayer  as  in  possession  under  his  previous  deed  of  the 
equity  of  redemption  from  Legg;  because,  as  to  the  dam,  Legg 
had  previously  conveyed  to  Adams,  so  that  as  to  that  part  of 
the  premises,  Legg's  deed  to  Thayer  was  inoperative  and  passed 
nothing,  and  so  as  to  that,  Thayer  was  not  in  possession,  in 
virtue  of  his  deed  from  Legg. 

But  it  has  been  contended,  and  upon  this  the  case  of  the 
plaintiff  mainly  rests,  that  Thayer,  having  purchased  the  equity 
of  redemption  of  Legg,  when  he  subsequently  took  the  quit- 
claim deed  of  Yerry,  must,  by  operation  of  law,  be  considered 
as  having  paid  and  discharged  the  mortgage  by  which  the  mort- 
gage itself  became  merged  in  the  equity  and  extinguished,  so 
that  a  title  can  no  longer  be  claimed  under  it.  But  we  think 
this  position  can  not  be  maintained.  We  have  already  stated 
that  the  mortgagee  had  a  perfect  right  and  legal  power  to 
assign  his  mortgage,  if  he  thought  fit,  and  to  give  to  his 
assignee  the  same  right  which  he  ]\eld  himself,  that  is,  to  re* 
ceive  the  amount  secured  by  the  mortgage,  from  any  person 
entitled  by  contract  or  by  operation  of  law  to  redeem,  and  to 
hold  the  legal  estate  in  security  of  the  debt  till  it  should  bo  so 
paid.  And  we  can  see  no  reason  why  a  purchaser  of  the  equity 
of  redemption,  whether  of  a  part  or  the  whole  of  the  mortgaged 
premises,   is    iu    any   respect    disabled  from   becoming  such 
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assignee.  He  may  consider  his  equity  of  redemption  of  no 
Talne,  or  of  small  value,  or  the  title  to  it  invalid  or  doubtful; 
and  can  there  be  any  reason  in  law  why  he  who  has  the  most 
urgent  occasion  for  making  such  a  purchase  to  protect  his  own 
interest,  should  be  disabled  from  doing  so,  and  be  placed  in 
this  respect  in  a  worse  condition  than  a  stranger. 

We  think  this  case  was  considered  and  settled  in  the  case  of 
Oibson  V.  Crehore,  8  Pick.  475,  which  was  in  principle  like  the 
present.  The  defendant  first  purchased  the  equity  of  redemp- 
tion, and  then  took  an  assignment,  and  as  against  a  widow 
claiming  a  right  of  dower,  it  was  held  that  the  mortgage  was 
not  extinguished. 

We  think  there  is  abundant  reason  why  no  such  merger  and 
extinguishment  should  take  place,  by  operation  of  law,  against 
the  intent  of  the  parties.  Suppose  a  man  in  good  credit  mort- 
gagee his  real  estate  to  two  thirds  of  the  value  to  A.  Subse- 
quently it  is  attached  by  B.,  upon  a  secret  attachment,  not 
known  to  a  subsequent  purchaser,  or  if  the  mortgagor  be  in 
failing  circumstances,  it  may  be  attached  upon  various  or 
doubtful  claims,  or  claims  which  may  prove  to  be  secured  upon 
other  property.  Subsequently' 0.  purchases  the  equity  of  re- 
demption. To  protect  his  own  interest,  he  must  obtain  from 
the  first  mortgagee  either  an  assignment  or  extinguishment  of 
the  mortgage.  If  the  latter,  he  may  let  in  all  the  claims  of  at- 
taching creditors,  or  second  purchasers,  and  lose  all  the  money 
he  has  paid  to  discharge  the  mortgage.  If  the  former,  then  he 
will  stand,  as  he  ought,  in  the  place  of  the  first  mortgagee, 
with  an  onquestioned  title  to  the  extent  of  the  money  paid  for 
such  assignmeut  as  against  all  subsequent  claimants;  so  that,  if 
they  would  redeem,  they  must  first  repay  to  him,  as  assignee, 
the  amount  of  the  mortgage,  leaving  them  to  stand  towards 
him  in  hia  capacity  of  purchaser  of  the  equity,  according  to 
their  legal  and  equitable  rights,  in  exactly  the  same  manner  as 
they  would  have  stood  towards  the  first  mortgagee  himself. 
This  is  doing  perfect  justice  to  all  parties.  Those  who  have 
claims  subsequent  to  the  mortgage,  may,  if  they  have  the  right 
and  think  fit,  redeem  the  mortgage  alone,  leaving  the  assignee 
to  his  rights  as  purchaser  of  the  equity. 

And  so  the  rule  was  laid  down  in  the  case  cited:  *'  Where  a 
purchaser  of  a  right  to  redeem  takes  an  assignment,  this  shall 
or  shall  not  operate  as  an  extinguishment  of  the  mortgage,  ac- 
cording as  the  interest  of  the  party  taking  the  assignment  ma^ 
be,  and  according  to  the  real  intent  of  the  parties."     And  we 
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think  the  same  result  follows  from  considering  the  rule  of  law 
in  relation  to  merger.  In  the  case  cited,  it  is  said  that  mergers 
are  odioas  in  eqoitj,  and  shall  not  be  allowed  where  the 
estates  may  well  stand  together.  Here,  we  think,  that  both  in 
law  and  equity  the  estates  may  well  stand  together. 

In  order  to  effect  a  merger  at  law,  the  right  previously  exist- 
ing in  an  individual,  and  the  right  subsequently  acquired,  in 
order  to  coalesce  and  merge,  must  be  precisely  co-extensive, 
must  be  acquired  and  held  in  the  same  right,  and  there  must  be 
no  right  outstanding  in  a  third  person,  to  intervene  between 
the  right  held  and  the  right  acquired.  If  any  of  these  requi- 
sites are  wanting,  the  two  rights  do  not  merge,  but  both  may 
well  stand  together.  But  the  case  we  are  considering  supposes 
that  a  third  person  has,  by  operation  of  law,  by  purchase,  or 
by  attachment,  acquired  certain  rights  or  claims  to  the  equity 
of  redemption,  which  do  not  extend  to  the  mortgage.  When, 
therefore,  the  equity  of  redemption  by  purchase,  and  the  mort- 
gage by  assignment,  vest  in  the  same  individual,  they  do  not 
coalesce  or  merge,  if  there  be  in  a  third  person  a  right  of  dower, 
a  right  acquired  by  purchase,  or  a  real  lien  by  attachment,  in- 
tervening between  the  mortgage  and  the  equity.  In  such  case, 
therefore,  the  estates  may  well  stand  together,  and  the  mort- 
gage must  be  kept  on  foot  to  enable  such  dowress,  after-par* 
chaser,  or  attaching  creditor,  to  enjoy  and  enforce  their  respective 
legal  and  equitable  rights. 

We  think  the  present  case  is  entirely  within  these  principles. 
It  is  apparent  from  the  form  of  the  deed  of  quitclaim,  from  the 
qualified  covenant  against  incumbrances,  and  from  the  manifest 
object  of  the  parties,  that  it  was  the  intent  of  the  mortgagee, 
not  to  discharge  his  mortgage,  but  to  sell  and  transfer  his  legal 
title  in  the  mortgaged  premises,  by  the  species  of  conveyance 
long  known  and  used  in  this  commonwealth,  when  the  intent  is 
to  pass  an  estate  without  warranty.  As  Yerry  had  a  good  right 
to  assign,  as  Thayer  was  capable  of  receiving,  as  the  form  of 
the  deed,  in  relation  to  which  the  parties  stood,  was  sufficient 
to  effect  this  transfer,  and  as  it  was  the  intent  of  the  parties, 
and  consistent  with  the  rules  of  law,  that  the  interest  and 
estate  of  the  mortgagee  should  pass  by  the  deed,  we  are  of 
opinion  that  it  did  extend  to,  and  include  the  small  portion 
of  the  dam  now  in  controversy. 

In  taking  this  view  of  the  subject,  a  question  arose,  whether, 
at  the  time  of  the  quitclaim  deed  by  Yerry  to  Thayer,  in  1812, 
Yerry  was  not  disseised,  so  that  no  estate  passed  by  his  deed. 
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Aod  we  think  that  Yerry,  the  mortgagee,  was  not  disseised.  It 
was  held  in  a  late  case  that  a  mortgagee  as  well  as  a  mortgagor 
could  be  disseised  by  a  stranger.  But  it  must  be  by  an  actual 
ouster  and  exclusive  occupation,  and  not  by  a  qualified  and  oc- 
casional use  of  the  land :  Foignand  v.  Smith,  8  Pick.  272. 

But  it  is  very  clear  that  a  mortgagee  can  uot  be  disseised  by 
the  mortgagor;  being  tenant  at  will,  his  possession  is  not  adverse, 
and  any  buildings,  improvements,  or  erections  placed  by  the  mort- 
gagor upon  the  land  must  be  considered  as  improvements  upon 
the  estate  mortgaged,  made  by  the  mortgagor  as  owner  of  the 
equity  of  redemption,  and  can  not  be  deemed  a  disseisin.  The 
mortgagor  in  such  case  must  be  considered  as  making  improve- 
ments upon  his  own  estate,  of  which  he  has  the  full  benefit  in 
the  enhanced  value  of  the  equity  of  redemption.  In  the  pres- 
ent case  the  facts  show  that,  after  the  mortgage  by  Legg  to 
Yerry,  the  dam  was  built  by  Legg  himself,  some  time  between 
the  years  1803  and  1810.  This  erection  of  the  dam,  therefore, 
regarding  it  as  a  structure  or  building  like  a  house,  did  not 
operate  as  a  disseisin  of  the  mortgagee  because  placed  upon  the 
premises  by  the  mortgagor.  And  it  does  not  appear  thut,  after  the 
conveyance  of  this  dam  by  Legg  to  Adams,  the  latter,  or  any 
one  under  him,  ever  did  any  act  of  ownership  on  that  part  of 
the  dam,  or  eyen  ever  entered  upon  it,  prior  to  May,  1812,  when 
Yerry  conveyed  to  Thayer.  There  appears,  then,  no  building 
upon  the  land,  no  inclosure,  none  of  those  acts  of  actual  ouster 
and  exclusive  possession,  which  can  be  deemed  to  amount  to  a 
disseisin  of  the  mortgagee,  except  those  done  by  the  mortgagor, 
and  his  acts  could  not  amount  to  a  disseisin.  We  think,  there- 
fore, that  Yerry  was  not  disseised  when  he  made  his  deed  to 
Thayer,  and  therefore  it  can  not  be  objected  upon  that  ground 
that  nothing  passed  by  the  deed. 

Another  question  arose,  namely,  whether  after  the  old  dam 
was  washed  away  by  the  floods  in  1823,  the  erection  of  a  new 
one  on  the  sam^  site  by  Craggin  and  Adams,  claiming  under  an 
adverse  title,  was  not  an  ouster  of  Asa  Thayer.  But  this  ques- 
tion has  become  immaterial,  because  if  these  acts  did  amount 
to  a  disseisin,  the  right  of  entiy  remained  to  Asa  Thayer,  and,  as 
appears  by  the  statement  of  facts,  duly  came  to  his  sons,  who 
seasonably  entered  upon  the  premises,  and  there  executed  the 
deed  to  the  defendants,  under  which  they  claim.  If  they  had 
been  disseised,  this  entry  vested  the  seisin  in  them  again,  and 
the  deed  being  delivered  by  them  on  the  premises,  the  defend-* 
ants  became  seised. 


410  Hunt  v.  Hunt.  [Mass. 

We  are  of  opinion,  therefore,  that  the  defendants  have  the 
better  legal  title,  coming  in  as  they  do  by  a  title  derived  from 
the  mortgagee;  that  the  plaintiff,  claiming  through  a  deed 
made  by  the  mortgagor  after  the  mortgage,  necessarily  took  a 
title  subject  to  the  mortgage,  and  as  the  mortgage  has  never 
been  discharged,  the  defendants  have  the  elder  and  better  title. 
If  the  plaintiflF  has  any  claim,  it  must  be  only  an  equitable 
right,  a  right  to  redeem,  which  depends  upon  facts  and  ques- 
tions not  now  before  the  court,  and  of  which  we  give  no  opin- 
ion. 

Nonsuit  confirmed. 


MoBTOAGS  IS  A  MsBX  Secuiuty  in  most  of  the  United  States,  and  the 
mortgagor  is  regarded  as  the  owner,  snbject  to  tiie  lien  created  by  the  mort- 
gage: IlUchcock  V.  Harrington^  6  Am.  Dec.  229,  and  note:  WiUon  v.  Troup, 
14  Id.  458,  and  note;  Morris  v.  MotoaU,  22  Id.  661.  Bat  the  mortgagee  ia 
recognized  as  the  owner  in  Maine,  and  therefore  an  assignment  of  his  interest 
must  be  by  deed:  Vose  v.  Handy,  11  Id.  101,  and  note. 

CoNTEYAKCE  BY  MoBTGAOES,  EFFECT  OF. — See,  on  this  point,  the  note  to 
Wilson  y.  Troup^  14  Am.  Dec  474.  That  snch  a  conveyance  operates  as  an 
assignment  of  the  mortgage  and  passes  the  mortgagee's  interest  is  held,  citing 
Hunt  V.  Hunt,  in  Murdoch  v.  Chapman,  9  Gray,  158;  RuggUs  v.  Barton,  13 
Id.  507;  KUbom  v.  Bobbins,  8  Allen,  472.  The  doctrine  of  the  principal  casfi 
on  this  point  is  disapproved  in  Peters  y,  Jamestown  Bridge  Co.,  5  CaL  33, 
where  it  is  held  that  snch  a  conveyance  does  not  operate  as  an  assigument  of 
the  mortgage.  In  that  case  Heydenfeldt,  J.,  who  delivered  the  opinion,  said : 
"The  deed  from  Perry  to  plaintiff  conld  not  operate  as  an  assignment  of  the 
mortgage.  The  latter  is  a  mere  security  for  the  debt,  and  can  not  pass  with- 
out a  transfer  of  the  debt;  so  it  would  seem  that  the  two  transactions  are 
totally  different  in  character;  the  intent  of  the  one  is  to  convey  the  title  to 
land,  of  the  other,  to  transfer  a  debt  with  its  security.  If  aconteuy  doctrine 
was  maintained,  it  would  produce  the  evil  (as  in  this  case),  of  enabling  a  net 
to  be  thrown  for  the  entrapment  of  the  innocent.  The  law  always  must  favor 
the  principle,  that  what  is  intended  to  be  done  must  be  done  directly.  Two 
cases  are  cited  by  the  respondent's  counsel,  which  seem  to  point  to  a  different 
conclusion.  I  have  examined  them,  and  find  them  unsustained  by  authority, 
or  by  the  best  reasoning:  14  Pick.  374,  and  15  Id.  82." 

Mebger  of  Mobtgage  in  Equttt  of  Redemption. — For  a  discussion  of 
this  subject,  see  the  note  to  James  v.  Morey,  14  Am.  Dec.  512.  The  doctrine  of 
merger  is  not  favored  in  equity,  and  merger  will  not  be  presumed  oontnizy  to 
the  interest  of  the  party  in  whom  both  titles  vest:  James  v.  Morey,  Id.  475. 
The  question  as  to  whether  or  not  the  mortgage  shall  merge  in  the  equity  of 
redemption,  when  both  unite  in  the  same  person,  depends  upon  his  actual  or 
presumed  intention  in  tho  premises,  and  he  will  be  presumed  to  intend  what 
is  most  for  his  advantage:  Freeman  v.  PauU  14  Am  Dec  237.  But  in  Gard^ 
nerv,  Anior,  8  Id.  465,  it  was  determined  that  where  aredemptionerpaystho 
mortgage  and  takes  an  assignment  of  it,  it  will  be  extinguished  unless  there 
appears  to  be  some  beneficial  interest  in  keeping  it  distinct.  The  doctrine 
laid  down  in  the  principal  case,  that  the  owner  of  the  equity  of  redemption 
may  become  assignee  of  the  mortgage  without  extinguishing  or  merguog  tha 
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mortgiige,  where  he  has  an  interest  in  keeping  them  separate,  as  where  there 
h  some  intervening  right  in  another,  is  approved  in  Cfrover  v.  7'hatdier,  4 
Gray,  527;  Savage  v.  Hall,  12  Id.  365;  Evans  v.  Kimball,  1  Allen,  242; 
Strong  v.  Converse,  8  Id.  560;  Freeman  v.  McQaw,  15  Pick.  86.  But  the  two 
titles  generally  ooalesce  on  uniting  in  the  same  person  if  there  is  no  outstand- 
ing right  in  another  to  keep  them  apart:  CarUon  v.  Jackson,  121  Mass.  595, 
citing  the  principal  case. 

That  a  MonfOAOEB  can  not  be  Disseised  by  the  Mortoaoob,  especially 
after  entry,  is  held,  on  the  authority  of  Hunt  v.  Hunt,  in  Lennon  v.  Porter,  5 
Oray,  320.  But  he  may  be  disseised  by  a  stranger,  though,  for  this  purpose, 
there  must  be  an  actual  ouster  and  exclusive  occupation:  Dadmun  v.  Lanison, 
9  Allen,  88. 

The  principal  case  is  cited  also  in  Conway  v.  Ashfield,  110  Mass.  114,  to  the 
point  that  where  a  deed  declares  the  uses  in  the  first  taker,  the  statute  of  uses 
will  not  execute  a  second  use  chained  upon  the  first.  It  is  cited  also  in 
WbntUno  v.  MercJiants*  Ins,  Co.,  4  Mete.  312.  The  case  of  Hunt  v.  Hunt  was 
igun  brought  before  the  supreme  court  on  a  bill  tiled  by  the  plaintiff  to  re- 
deem: 17  Pick.  118.  The  bill  was  dismissed.  The  questions  raised  were  not 
the  nine  as  those  discussed  in  the  foregoing  opinion. 


Hemmenway  v.  Wheeler. 

[14  PzCKSBIXa»  408.] 

<)DVnoN  OF  Fraud  in  CoNCSALiNa  an  Attachment  must  be  put  in  issue 
and  tried  by  the  jury,  if  intended  to  be  relied  on  in  support  of  a  subse* 
quent  attachment. 

Axtaohment  of  Bulky  Abticles,  such  as  Hewn  Stones,  lying  on  a 
Btranger's  land,  by  the  officer's  going  among  them  and  declaring  that  he 
attaches  them,  and  leaving  a  receiptor  in  charge,  without  removing 
them,  or  giving  notice  to  any  one  in  the  vicinity,  is  sufficient  as  against 
a  subsequent  attachment  without  notice  thereof. 

Kotobiett  is  Unnecessary  to  an  attachment  of  personalty. 

Ck>iniNU£D  Actual  Possession  is  Unnecessary  to  continue  an  attachment, 
and  it  is  sufficient  if  the  officer's  custody,  varying  with  the  nature  and 
position  of  the  property,  is  such  as  to  enable  him  to  retain  and  assert 
his  control  over  it,  so  that  probably  it  can  not  be  interfered  with  without 
his  knowledge. 

LiATDTO  Hewn  Stones  in  Charge  of  a  Eeceiftor  who  resides  near  and 
in  sight  of  them,  is  sufficient,  without  removing  them,  to  preserve  an 
attachment  as  against  a  subsequent  attachment  without  notice. 

BxPLKYiM  for  certain  hewn  stones.  Plea,  that  tbey  were  the 
property  of  Temple  &  Washburn.  Both  the  plaintiff  and 
defendant  were  deputy  sberififs,  wbo  bad  attached  the  stones 
on  writs  against  Temple  &  Washburn,  in  favor  of  different 
creditors,  the  plaintiff's  attachment  being  prior  in  time.  Tbe 
stones,  when  attached,  were  lying  on  certain  land  of  tbe  com- 
monwealth. Tbe  plaintiff  went  among  and  upon  them,  and 
declared  that  be  attached  tbem,  and  left  tbem  in  charge  of  tbe 
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attaching  creditor,  who  receipted  for  them.  Thej  were  not 
removed.  The  receiptor's  residence  and  place  of  business  were 
both  within  sixty  rods  and  in  sight  of  tbe  stones.  No  notice 
of  the  attachment  was  given  to  any  one  in  the  vicinity,  though 
there  were  several  persons  who  worked  and  resided  near. 
There  was  evidence  that  the  attaching  creditor  informed  a  cer- 
tain person  summoned  as  trustee  in  the  same  writ,  that  he  had 
attached  the  stones,  but  that  he  did  not  wish  him  to  inform 
any  one  of  it,  as  he  did  not  desire  to  injure  the  credit  of  Tem« 
pie  &  Washburn.  The  defendant  attached  the  same  property 
on  another  writ,  without  any  notice  of  the  previous  attachment, 
though  he  made  inquiry  on  that  point. 

Merrick  and  KinnicuJU^  for  the  plaintiff,  cited  Baldwin  v.  Jack" 
son,  12  Mass.  131;  Train  v.  Wellington,  Id.  495;  Bridge  v.  fFy- 
man,  14  Id.  190;  Bagley  v.  While,  4  Pick.  395  [16  Am.  Dec 
353];  Ashmun  v.  WHliama,  8  Id.  402. 

(7.  Allen  and  Towne,  for  the  defendant,  cited  Bagley  v.  While, 
4  Pick.  395  [16  Am.  Dec.  353];  Bridge  v.  Wyman,  14  Mass. 
190;  Denny  v.  Warren,  16  Id.  420;  Gordon  v.  Jenney,  Id.  466; 
Baldioin  v.  Jackson,  12  Id.  131;  Train  v.  Wellington,  Id.  495. 

By  Court,  Shaw,  C.  J.  If  any  question  of  fraud  were  in* 
tended  to  be  raised  in  the  present  case;  if  it  were  contended 
that  the  plaintiff  had  designedly  concealed  his  attachment  with 
a  view  to  defraud  other  creditors,  that  fact  should  have  been 
put  in  issue  and  tried  by  a  jury.  The  question  therefore  is, 
whether  the  prior  attachment  made  by  the  plaintiff  was  suffi- 
cient to  bind  and  hold  the  property  against  the  after  attach- 
ment made  by  the  defendant. 

The  evidence  shows  that  there  was  a  sufficient  seizure  of 
these  bulky  articles  to  constitute  an  attachment.  The  officer 
went  to  the  place  where  the  stones  were,  and  upon  and  among 
them,  declaring  that  he  attached  them:  Train  v.  WeUinglon,  12 
Mass.  495. 

And  we  think  be  remained  in  the  constructive  possession  in 
such  manner  as  to  continue  the  attachment  in  force.  Notoriety 
is  not  necessary  to  give  effect  and  validity  to  an  attachment  of 
personal  property.  It  is  not  necessar}'  to  continue  au  attach- 
ment that  an  officer  or  his  agent  should  remain  constantly  in  the 
actual  possession:  Gordon  v.  Jenney,  16  Mass.  465;  Ashmun  ▼. 
WiUiams,  8  Pick.  402;  see,  also,  FeUyplace  v.  Dutch,  13  Id. 
888  [23  Am.  Dec.  G88].  The  nature  of  the  possession  and  cus* 
tody  which  an  officer  is  to  keep,  will  depend  upon  the  nature 
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and  position  of  the  property,  as  ships,  rafts,  piles  of  lumber, 
masses  of  stone,  or  lighter,  more  portable,  and  more  valuable 
goods.  In  general  it  may  be  said,  that  it  shall  be  such  a  cus- 
tody as  to  enable  an  officer  to  retain  and  assert  his  power  and 
control  over  the  property,  and  so  that  it  can  not  probably  be 
withdrawn,  or  taken  by  another,  without  his  knowing  it.  Hera 
it  is  manifest  that  the  officer  did  not  intend  to  abandon  the  at- 
tachment, and  that  the  measures  which  he  took,  considering 
the  bulky  nature  of  the  property  and  the  situation  in  which  it 
was  placed,  were  sufficient  to  continue  his  possession  and  pre- 
serve his  attachment. 
Defendant  defaulted. 


What  Nbcissabt  to  CowariTUTB  an  Attachmbnt  or  PsBSONALTV.^See 
HoUiater  v.  OoodaU,  21  Am.  Deo.  674,  and  the  note  thereta  Actaal  or  con- 
•famctive  poenanon  ib  necessary:  Knap  v.  Sprague^  6  Id.  64;  IloUister  v. 
GoodaUf  21  Id.  674.  The  property  must  be  under  the  control  of  the  officer: 
Haggerty  ▼.  WUber,  8  Id.  321 ;  Odiome  y.  Colley,  9  Id.  39.  Where  goods  were 
in  the  hold  of  a  Tesael  covered  by  other  goods,  and  the  officer  went  on  board 
and  said  he  attached  them,  but  did  not  go  where  they  were  or  see  them,  and 
left  a  keeper  in  charge,  who  took  actual  possession  several  days  afterwards, 
when  the  goods  were  hoisted  out  of  the  hold,  the  attachment  was  held  suffi- 
cient: Naylor  v.  DennUf  19  Am.  Dec.  319.  The  principal  case  is  cited  in  Heed 
▼.  Hotoard,  2  Meto.  38;  PoUey  v.  Lenox  Iron  Works,  4  Allen,  331,  and  The 
Ship  Orpheus,  3  Ware,  145,  in  support  of  the  rule  that  only  such  acts  of  noto- 
riety as  to  attachment  and  custody  as  the  state  of  the  case  and  the  nature  of 
the  property  would  reasonably  demand  are  required,  whera  the  removal  of 
the  goods  is  entirely  impracticable  or  would  be  exceedinglyexpensive  and  incon* 
Tonient.  The  general  rule  is  that  the  officer  must  take  and  keep  possession, 
■o  as  to  be  able  to  make  delivery  to  a  purchaser  on  execution:  Heard  v.  Fair^ 
hanks,  5  Meto.  113»  where  Huhbard,  J.,  says  on  this  point:  * '  There  are  some 
cases  which  seem  to  speak  a  contrary  doctrine,  and  in  which  attachments  have 
been  sustained,  where  the  property,  though  personal,  was  not  reduced  to  the 
■ctoal  possession  of  the  officer;  such  as  the  attachment  of  blocks  of  granite, 
a  house  on  another  person's  land,  a  bam  full  of  hay,  etc. :  Hemmenway  v. 
Wheder,  14  Pick.  408.  But  these  decisions  were  not  intended  to  disturb  the 
law  requiring  the  officer  to  take  possession  of  personal  property,  but  were 
merely  leboatians  of  the  rule  upon  the  subject,  owing  to  the  ponderous  and 
bulky  nature  of  the  prope^  to  be  attached;  and,  to  meet  such  cases,  adequate 
provision  is  now  made  in  the  Rev.  Stats,  c.  90,  sec.  33."  In  that  case  it  was 
decided  that,  to  levy  an  attachment  upon  standing  com  and  potatoes  in  the 
gnmnd,  they  must  be  seyered  from  the  realty. 

Lon  ov  Attaohmknt  bt  mot  BsTAnniro  Possession. — See  Bagleyy,  White, 
16 Am.  Deo.  353,  and  FeUyphce  v.  DiUeh,2Sld.  688. 
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fU  PicKXBiira.  41i.J 
On  SiMDi/TANEona  Attachments  of  tue  Samb  Land  by  diffiBrent  creditora 

and  exeoations  thereimder,  they  take  in  moieties  without  regard  to  th* 

amount  of  their  respective  executions. 
Wherb  the  Pbofesty  ATTACfHED  IS  AN  ^QUiTT  ov  REDEMPTION,  the  Same 

principle  applies. 
Where  one  Execution  is  fob  Less  than  a  Moistt  of  such  property,  tha 

surplus  is  applied  to  the  other. 

Bill  to  determine  the  plaintifiTs  right  to  one  half  the  rents 
and  profits  of  certain  realty.  The  agreed  facta  were  that  the 
parties  had  made  simultaneous  attachments  of  certain  realty  as 
the  property  of  their  common  debtor,  and  of  the  debtor's  equity 
of  redemption  in  certain  other  realty  which  he  had  mort- 
gaged. The  property  attached  was  not  6u£Scient  to  satisfy 
either  cl|dm,  the  defendant's  being  the  larger  of  the  two.  Ex- 
ecutions which  had  been  issued  and  levied  on  the  first  parcel  of 
land  were  apparently  returned  as  satisfied  to  the  full  appraised 
value  of  said  land.  The  equity  of  redemption  in  the  other 
parcel  was  sold  under  the  executions,  and  by  agreement  be- 
tween the  present  parties,  was  bid  off  by  the  defendant,  to 
be  held  by  the  parties  in  proportion  to  their  respective  rights 
under  their  attachments.  The  defendant  had  received  the 
rents  and  profits  of  both  parcels  up  to  the  filing  of  the  bill. 
The  plaintiff  demanded  one  half,  but  the  defendant  claimed 
that  the  division  should  be  made  in  proportion  to  the  amount 
of  the  respective  executions  of  the  parties.  If  the  plaintiff's 
position  was  correct,  the  defendant  was  to  be  defaulted,  other- 
wise a  nonsuit  to  be  entered. 

Barton,  for  the  plaintiff,  cited  Co.  Lit.  21  a,  and  note  126; 
Countess  of  Rutland's  case,  6  Co.  26;  Shove  v.  Dow,  13  Mass. 
629. 

Newton,  for  the  defendant. 

By  Court,  Shaw,  C.  J.  The  court  are  of  opinion  that  as  to 
the  land  levied  on  by  execution,  and  also  as  to  the  equity  of  re- 
demption, the  parties,  by  their  attachments,  took  in  moieties, 
vrithout  regard  to  the  amount  of  their  respective  executions. 
The  principle  is  this,  that  each,  by  his  attachment,  obtained  a 
lien  on  the  property  in  security  of  his  debt,  which  would  be 
valid  for  the  whole  but  for  the  attachment  of  the  other.  But 
the  attachments  being  simultaneous,  as  between  themselves. 
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neither  can  claim  priority.  Thej  bold  uot  iu  shares  or  propor- 
tions, but  per  mie  ei  per  tout,  and  upon  a  division  neither  can 
appropiiate  to  himself  more  than  a  moiety. 

This  principle  is  to  be  applied,  of  course^  with  this  qualifica- 
tion, that  as  the  attachment  constitutes  a  lien  in  security  of  a 
debt,  if  the  moiety  which  either  can  hold  is  more  than  sufficient 
to  satisfy  his  debt,  the  surplus  will  go  to  the  other. 

The  mode  in  which  the  officers  returned  the  levy  on  their  ex- 
ecutions, each  being  apparently  returned  satisfieii  to  the  amouut 
of  the  appraised  value,  may  cause  some  difficulty,  and  indeed 
the  whole  subject  of  simultaneous  attachments  is  full  of  diffi- 
culties. It  would  seem  that  if  the  officer  returned  the  whole 
appraised  value  of  the  land,  on  the  smaller  execution,  it  must 
be  deemed  satisfaction  pro  tanto;  but  we  are  iuclined  to  the 
opinion  that  the  officer  might  have  returned,  according  to  the 
truth  of  the  case,  that  in  consequence  of  a  simultaneous  attach- 
ment made  by  another  creditor,  the  creditor  in  this  execution, 
in  legal  effect,  took  a  moiety  only  of  the  estate  levied  on,  and 
flo,  that  the  execution  was  satisfied  to  the  amount  of  one  half  of 
the  appraised  value.  But  as  the  parties  in  this  case  have  agreed 
upon  ihe  facts,  without  making  any  technical  question  as  to  the 
form  of  the  return,  their  respective  rights  are  to  be  settled  upon 
the  principle  above  stated. 

SocuLTANSous  Attaghmsztts  OB  ExBOUTiOKS,  regularly  levied,  constitute 
the  attachment  or  ezecntion  creditors  tenants  in  common  in  equal  proportions: 
Perry  v.  Adam»y  3  Meta  64,  citing  the  foregoing  decision.  It  is  also  referred 
to  in  DaoiB  v.  Daw,  2  Cnsh.  114. 


Hatton  v.  Robinson. 

[14  PlCCSBZHO,  416.] 

OoHimmiTiAL  Communications  between  an  Attobbey  and  Cltknt  are  not 
to  be  revealed  in  any  action  or  proceeding  between  others,  even  after  the 
relation  of  attorney  and  client  has  ceased. 

Pbivileob  is  That  gw  the  Client,  and  continues  until  voluntarily  waived 
by  him. 

Pbivujcob  Extends  only  to  Communications  to  an  Attobney  ob  Coun- 
8EL0B  when  applied  to  and  acting  as  such,  and  to  those  whose  interven- 
tion is  strictly  necessary  to  enable  the  client  to  communicate  with  his  at« 
tomey. 

Communications  Made  to  the  Attobney  by  a  Thibd  Pebson  in  the  pies- 
ence  of  the  client  are  not  privileged. 

Odmmunications  not  Made  fob  the  Pubfose  of  Obtainino  the  Legal 
Advice  or  opinion  of  the  attorney,  or  instructing  him  in  a  cause,  or  en« 
gpiging  him  in  the  conduct  of  professional  business,  are  not  privileged. 
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CoiOfUKICATIOKS  MaDX  TO  AN  AlTORNET  EMPLOYED  TO  DrAW  A  MOBTnAGB» 

grataitously,  or  merely  for  the  purpoee  of  satisfying  the  attorney's  scni- 
ples  as  to  the  character  of  the  transaction,  and  without  any  view  to  ob- 
taining his  professional  advice  or  opinion,  ore  not  privileged. 

Tbespass  for  taking  certain  chattels.  Plea,  the  general  issue. 
The  defendant  claimed  to  have  attached  the  goods  as  the  prop- 
erty of  one  Winch.  The  plaintiff,  Hatton,  claimed  under  a  bill 
of  sale  from  Winch.  To  prove  that  this  bill  of  sale  was  fraud 
ulent,  the  defendant  offered  in  evidence  the  deposition  of  Sair 
uel  Ames,  Esq.,  to  which  the  plaintiff  objected  on  the  ground 
that  the  said  Ames  was  employed  by  Winch  and  Hatton  as  an 
attorney  to  draw  the  bill  of  sale,  and  that  all  that  he  knew  of 
the  matter  had  been  communicated  to  him  in  that  capacity,  and 
was  privileged.  The  bulk  of  the  deposition  consisted  of  com- 
munications made  by  Winch  to  the  witness  when  he  called  on 
him  to  draw  the  conveyance.  The  substance  of  these  communi- 
cations was  that  Winch  was  considerably  indebted  in  Rhode  Is- 
land and  Massachusetts,  and  was  about  to  remove  to  New  York; 
that  his  Massachusetts  creditors  were  about  to  attach  his  prop- 
erty for  certain  old  debts;  that  he  wished  to  convert  such  prop- 
erty into  money  as  soon  as  he  could  do  so  at  a  fair  price,  and 
pay  first  his  debts  in  Bhode  Island,  as  they  were  of  more  recent 
date,  and  as  it  was  through  credit  obtained  from  his  creditors 
there  that  he  had  acquired  what  property  he  had;  that  he  de- 
sired to  leave  his  property  with  the  plaintiff  to  sell  for  him,  and 
to  apply  the  proceeds  first  in  payment  of  the  Bhode  Island 
creditors,  and  to  protect  such  property  from  attachment  bj  the 
Massachusetts  creditors;  and  the  deponent  thereupon  consented 
to  draw  the  bill  of  sale.  The  witness'  legal  advice  or  opinion 
upon  the  facts  disclosed  to  him  was  not  asked.  The  witness 
also  deposed  to  certain  statements  made  to  him  by  the  plaintiff, 
Hatton,  when  the  bill  of  sale  was  drawn.  The  deponent  was 
paid  by  Winch  for  drawing  the  said  bill  of  sale.  The  deposi- 
tion was  admitted,  and  the  plaintiff  became  nonsuit.  If  the 
admission  of  the  deposition  was  error,  the  nonsuit  was  to  be  set 
aside,  and  a  new  trial  granted. 

Merrick  and  Bottom,  for  the  plaintiff,  cited  Cromack  v.  Heaih- 
cote,  2  Brod.  &  B.  4;  Oainsford  v.  Orammar,  2  Camp.  9;  Eex  v. 
WUhers,  Id.  579;  WUaon  v.  BastaU,  4  T.  B.  753;  2  Stark  Ev. 
895;  1  Id.  104;  Anon.,  8  Mass.  370;  Baker  y,  Arnold,  1  Oai. 
258;  BramweU  v.  LvjCos,  2  Barn.  &  Cress.  743. 

Newton,  Lincoln,  and  Child,  for  the  defendant,  cited  1  Stark. 
Ev.  104;  Wadaworth  v.  Hamshaw,  2  Brod.  &  B.  5,  note;  WiUiams 
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V.  Mundie,  By.  &  M.  34;  S.  C,  1  Oar.  &  P.  158;  Broad  v. 
PiU,  3  Id.  518;  Gobden  v.  Kendrick,  4  T.  R.  431;  Duffin  v. 
SmUh,  Peake,  108;  South  Sea  Co,  v.  DolUffe,  cited  in  2  Atk.  526; 
Brandt  y.  JTZ^'n,  17  Johns.  335;  Bramwell  v.  Lucas,  2  Barn.  & 
Cross.  745. 

By  Court  Shaw,  C.  J.  The  only  question  for  the  court  in  the 
present  case  is,  whether  the  deposition  of  Mr.  Ames  was  prop- 
erly admitted  in  evidence;  and  this  depends  upon  the  further 
question,  whether  the  matters  testified  to  by  him,  were  to  be 
considered  as  within  the  rule  of  privileged  communications. 
Another  question  was  indeed  made,  namely,  whether  the  depo- 
sition should  have  been  wholly  rejected;  or  if  a  part  were  ob- 
jectionable, as  being  privileged,  the  objection  should  not  have 
been  confined  to  such  part.  But  as  by  far  the  greatest  part  of 
the  deposition,  both  in  bulk  and  importance,  was  alike  open  to 
the  objection,  and  the  part  that  would  remain  would  be  almost, 
if  not  wholly  immaterial,  the  objection  at  the  trial  seems  to 
have  been  made  to  the  deposition,  without  exception  to  that 
course,  when  it  should  in  strictness  have  been  made  to  the  dis- 
closure of  the  supposed  priyileged  communication.  But  the 
case  has  been  argued  upon  the  same  grounds  as  if  the  objection 
had  been  thus  taken,  and  we  shall  so  consider  it. 

The  rule  upon  which  the  plaintiff's  counsel  in  the  present 
case  relied  to  exclude  all  that  part  of  the  testimony  of  Mr. 
Ames,  which  consisted  of  statements  made  to  him  by  Winch, 
as  to  his  views  and  motives  in  making  the  sale,  upon  which  the 
plaintiff  found  his  title,  is  that  well-known  ride  of  evidence 
founded  on  the  confidence  which  a  client  reposes  in  his  counsel, 
attorney,  or  solicitor.  By  this  rule  it  is  well  established,  that 
all  confidential  communications  between  attorney  and  client 
are  not  to  be  revealed  at  any  period  of  time,  nor  in  any  action 
or  proceeding  between  other  persons;  nor  after  the  relation  of 
attorney  and  client  has  ceased.  This  privilege  is  that  of  the 
cUent,  and  not  of  the  attorney,  and  never  ceases,  unless  volun- 
tarily waived  by  the  client. 

We  had  occasion  lately  to  consider  this  subject  in  the  case 
of  Fosier  v.  ffaU,  12  Pick.  89  [22  Am.  Dec.  400],  which  was  not 
published  at  the  time  this  cause  came  before  the  court,  in 
which  it  was  decided  that  the  privilege  was  not  confined  to 
the  case  of  communications  made  to  an  attorney  with  a  view  to 
the  prosecution  of  a  suit  or  legal  process,  pending  or  immedi- 
ately contemplated  at  the  time  of  the  communication;  but  that 
it  extends  to  all  communications  made  to  an  attorney  or  coun- 
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selor  duly  qualified  and  authorized  as  such,  and  applied  to  hy 
the  party  in  that  capacity,  with  a  view  to  obtain  his  advice  and 
opinion  in  matters  of  law  in  relation  to  his  legal  rights,  duties, 
and  obligations,  whether  with  a  view  to  the  prosecution  or  de- 
fense of  a  suit,  or  other  lawful  object.  This  extent  and  modi- 
fication of  the  rule,  we  thought,  was  well  supported  by  the 
weight  of  authority,  and  consistent  with  the  principle  upon 
which  the  rule  is  founded.  This  principle  we  take  to  be  ttiis, 
that  so  numerous  and  complex  are  the  laws  by  which  the 
rights  and  duties  of  citizens  are  governed,  so  important  ia  it 
that  they  should  be  permitted  to  avail  themselves  of  the  su- 
perior skill  and  learning  of  those  who  are  sanctioned  by  the 
law  as  its  ministers  and  expounders,  both  in  ascertaining  their 
rights  in  the  country,  and  maintaining  them  most  safely 
in  courts,  without  publishing  those  facts  which  they  have  a 
right  to  keep  secret,  but  which  must  be  disclosed  to  a  legal  ad- 
viser and  advocate  to  enable  him  successfully  to  perform  the 
duties  of  his  o£Sce,  that  the  law  has  considered  it  the  wisest 
policy  to  encourage  and  sanction  this  confidence,  by  requiring 
that  on  such  facts  the  mouth  of  the  attorney  shall  be  forever 
sealed.  To  the  rule  as  thus  stated,  we  are  still  inclined  to  ad- 
here. 

But  the  privilege  of  exemption  from  testifying  to  facts  acta* 
ally  known  to  the  witness,  is  in  contravention  to  the  general 
rules  of  law;  it  is  therefore  to  be  watched  with  some  strictness, 
and  is  not  to  be  extended  beyond  the  limits  of  that  principle  of 
policy  upon  which  it  is  allowed.  It  is  extended  to  no  other 
person  than  an  advocate  or  legal  adviser,  and  those  persons 
whose  intervention  is  strictly  necessary  to  enable  the  client  and 
attorney  to  communicate  with  each  other  as  an  interpreter, 
agent,  or  attorney's  clerk.  And  this  privilege  is  confined  to 
counsel,  solicitors,  and  attorneys,  when  applied  to  as  such,  and 
when  acting  in  that  capacity:  WUaon  v.  Bastall^  4  T.  B.  753. 

But  there  are  many  cases  in  which  an  attorney  is  employed 
in  transacting  business  not  properly  professional,  and  where 
the  same  might  have  been  transacted  by  another  agent.  In 
such  case  the  fact  that  the  agent  sustains  the  character  of  an 
attorney  does  not  render  the  communications  attending  it  privi- 
leged, and  they  may  be  testified  to  by  him  as  by  any  other 
agent.  In  Wilson  v.  EastaU,  already  cited,  BuUer,  J.,  Bays, 
that  the  privilege  is  confined  to  the  case  of  counsel,  solicitoir 
and  attorney,  and  it  must  be  proved  that  the  information  wfa 
communicated  to  the  witness  in  one  of  those  characters,  for.  i^ 
he  be  employed  merely  as  steward,  he  may  be  examined. 
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So  where  the  matter  is  communicated  by  the  client  to  his 
attorney  for  purposes  in  no  way  connected  with  the  object  of 
the  retainer  and  employment  of  the  attorney  as  such :  Cobden  v. 
Kendrick,  4  T.  B.  432.  The  coart  say,  the  difference  is,  whether 
the  communications  were  made  by  the  client  to  the  attorney,  in 
confidence,  as  instructions  for  conducting  his  cause,  or  a  mere 
gratis  dictum. 

And  BO  strictly  is  the  rule  held  that  the  priTilege  extends  only 
to  communications  made  by  the  client  to  his  attorney,  for  the 
porpose  of  obtaining  legal  advice,  that  in  a  late  case  it  was  held 
that  a  communication  made  by  a  client  to  his  attorney,  not  for  the 
purpose  of  asking  his  legal  advice,  but  to  obtain  information 
as  to  a  matter  of  fact,  is  not  privileged,  and  may  be  disclosed  by 
the  attorney,  if  called  as  a  witness  in  a  cause:  Bramwell  v.  Lucas, 
2  Bam.  &  Cress.  745. 

Looking  at  the  deposition  of  Mr.  Ames,  with  these  views  in 
respect  to  the  legal  privilege  of  communications  between  attor- 
ney and  client,  it  appears  quite  manifest  that  the  rule  of  exemp- 
tion does  not  apply  to  any  communication  made  by  Hatton,  the 
plaintiff,  inasmuch  as  it  does  not  appear  that  the  witness  was 
applied  to  by  him,  or  that  the  relation  of  attorney  and  client 
in  any  respect  subsisted  between  them.  In  regard  to  those 
communications,  therefore,  it  appears  to  the  court  that  the  wit- 
ness can  not  be  exempted  from  testifying. 

But  upon  examining  the  other  part  of  Mr.  Ames'  deposition,  we 
can  not  perceive  that  the  communications  were  made  to  him  by 
Winch  with  the  purpose  of  instructing  him  in  any  cause,  or  en- 
gaging him  in  the  conduct  of  any  professional  business,  or  of 
obtaining  any  legal  advice  or  opinion.  If  the  disclosure  of  his 
views  and  purposes,  in  the  conveyance  of  property  proposed  to 
be  drawn,  was  not,  as  stated  in  some  of  the  books,  a  mere 
gratia  dictum,  the  only  purpose  seems  to  have  been  to  satisfy  Mr. 
Amos'  mind,  and  remove  any  scruple  that  he  might  entertain, 
as  to  the  character  of  the  transaction,  and  to  convince  him  that 
whatever  might  be  the  legal  character  of  the  act,  it  was  not  at- 
tended with  moral  turpitude.  It  did  satisfy  him  that  he  was 
not  to  be  engaged  in  a  conspiracy  to  cheat,  and  induced  him  to 
consent  to  draw  the  deed.  Here  was  no  legal  advice  asked, 
no  opinion  requested  as  to  the  effect  and  operation  of  such  a 
conyeyance  in  point  of  law,  and  none  given.  We  are  therefore 
neceeaarily  brought  to  the  conclusion  that  either  these  dis- 
closures were  made  vrithout  any  particular  motive,  or  if  there 
was  a  purpose  connected  with  the  proposed  draft,  it  was  to  sat* 
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isfy  Mr.  Ames'  mind  upon  a  point  of  fact,  not  for  the  informa- 
tion of  bis  own  in  point  of  law,  and  in  either  event  tbej  are 
not  to  be  deemed  privileged  communications,  which  the  witaesa 
was  prohibiting  from  disclosing.  The  whole  deposition  there* 
fore  was  rightly  admitted,  and  comformably  to  the  case  agreed, 
the  nonsuit  must  stand. 


Confidential   Communications  to   Counsel   acting  in  a  profeaaioBAl 
capacity,  whether  made  under  an  injunction  of  secrecy  or  not,  or  for  the 
purpose  of  asking  advice  or  otherwise,  are  privileged,  and  an  attorney  em- 
ployed to  draw  a  deed  is  considered  as  acting  in  the  line  of  his  profession: 
Parker  v.  Carter ,  6  Am.  Dec.  513.     Communications  and  instructions  relative 
to  the  management  or  defense  of  a  cause  are,  of  course,  privileged:  Riggn  v. 
Denniston,  2  Id.  145.     Such  communications  can  not  he  revealed  after  the 
termination  of  the  suit:  Chasers  case,  17  Id.  277.     The  privilege  extends  to 
all  communications  made  to  a  member  of  the  legal  profession,  acting  in  that 
capacity,  for  the  purpose  of  procuring  advice,  whether  connected  with  the 
conduct  of  a  cause  in  court  or  not:  Foster  v.  Hall,  22  Id.  400.     This  privil^e 
ia  that  of  the  client:  CItase's  cage,  17  Id.  277;  Fosttr  v.  Hall,  22  Id.  400.     It 
is  confined  strictly  to  communications  to  members  of  the  legal  profession,  and 
to  interpreters,  and  perhaps  clerks  acting  as  the  medium  of  intercourse  be- 
tween attorneys  and  theii  clients:   Jackson  v.  French,  20  Id.  699;  Foster  v. 
HaU,  22  Id.  400.     It  does  not  cover  communications  made  to  a  student  in  a 
lawyer's  office,  for  the  purpose  of  obtaining  his  advice,  even  though  the  party 
making  them  supposes  the  student  to  bean  attorney:    Bameav,  Harris,  7 
Cush.  577,  quoting,  with  approval,  the  language  of  Chief  Justice  Shaw  in  the 
principal  case,  as  to  the  extent  of  the  privilege.     Third  jicrsons  who  happen 
to  be  present  when  commumcations  are  made  by  a  client  to  his  attorney,  are 
not  privileged  from  testifying  concerning  them:  Jacbtonv.  Frendi,  20  Id.  699. 
And  an  attorney  is  not  privileged  from  testifying  to  statements  made  in  hia 
presence  between  his  client  and  third  persons:   Gallagher  r,  WiUiamm>n,  23 
CaL  334,  approving  the  principal  case.     It  is  approved  also  in  Hayy.  Morris, 
13  Gray,  520, 521 .     An  attorney  may  testify  to  collateral  facts  not  asoertained 
from  his  client,  such  as  the  client's  handwriting,  although  the  attomey'a 
knowledge  of  it  is  acquired  by  seeing  the  client  write  in  the  course  of  com- 
munications between  them  after  the  suit  was  commenced:  Johnson  v.  Daveme, 
10  Am.  Dec.  198.     Nor  is  he  privileged  from  testifying  to  facts  which  he 
might  have  known  without  being  the  attorney  of  the  party:  StOfteyY.  MeNeU^ 
18  Id.  666. 


Commonwealth  v.  Mekbiam. 

f  14  PlCKEBDVO,  618.] 

On  an  Indictment  for  Adultebt,  Evidencjs  or  PRSviocra  Impbofeb 
Famiuabity  between  the  parties  is  admissible  to  corroborate  a  witnesi 
who  has  testified  to  a  specific  act  of  adultery,  but  whose  character  for 
truth  has  been  impeached. 

Indictment  for  adultery  committed  with  one  Cynthia  Bloody 
in  January,  1830.      At   the  trial  in   the  common  pleas,  one 
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Jonathan  Snow  testified  to  having  seen  the  said  Cynthia  in  bed 
with  the  defendant  one  evening  in  February,  1830.  Witnesses 
were  called  to  impeach  Snow's  character  for  truth,  and  others 
to  support  it.  Several  witnesses  were  permitted  to  testify, 
against  the  defendant's  objection,  to  certain  instances  of  im- 
proper familiarity  betweeen  the  defendant  and  the  said  Cynthia, 
one  about  two  weeks  before  the  time  spoken  of  by  Snow,  and 
others  within  a  year  before.  The  defendant  excepted.  Yerdict 
for  the  commonwealth. 

H.  IL  Fuller,  for  the  exceptions,  cited  1  Phil.  Ev.  (6th  ed.) 
158, 168,  citing  Rex  v.  Cole;  1  Chit.  Cr.  L.,  564,  557;  i  Stark. 
Ev.  23,  30,  31,  32,  39;  2  Id.  366,  367,  382;  9  Petersd.  147-149, 
note;  2  Buss.  Cr.  1513-1515;  Finnerty  v.  Tipper,  2  Camp.  72; 
Sluart  V.  IxyveU,  2  Stark.  93;  2  East  P.  C.  519. 

Auxtin,  aUomey-general,  for  the  commonwealth. 

By  Ooort,  Putnam,  J.  Evidence  should  be  excluded  which 
tends  only  to  the  proof  of  collateral  facts.  It  should  be  ad- 
mitted if  it  has  a  natural  tendency  to  establish  the  fact  in  con- 
troversy. If  the  evidence  is  irrelevant,  it  should  be  rejected 
for  two  reasons:  1.  It  would  have  a  tendency  to  mislead  the 
jury  from  the  true  subject  of  the  inquiry;  and,  2.  No  man  is  to 
be  expected  to  go  to  trial  prepared  to  prove  things  which  are 
unconnected  with  the  issue. 

The  issue  upon  this  indictment  was,  whether  or  not  the  de-> 
fendant  had  committed  adultery  with  Cynthia  Blood.  The 
government  offer  the  testimony  of  Jonathan  Snow,  to  prove 
that  this  offense  was  committed  with  her  in  February,  1830.  The 
particular  day  set  forth  in  the  indictment  was  immaterial;  the 
offense  might  have  been  proved  on  that,  or  on  any  other  day 
prior  to  the  caption  of  the  indictment.  The  evidence,  from  the 
nature  of  the  offense,  must  generally  be  circumstantial.  If  the 
facts  stated  by  Snow  are  true,  there  could  be  no  reasonable 
doubt  of  the  guilt  of  the  defendant. 

But  Snow's  general  character  for  truth  was  impeached  by  the 
defendant,  and  it  was  supported  by  the  government.  And  the 
court  admitted  evidence  of  other  instances  of  improper  in- 
timacy between  Cynthia  Blood  and  the  defendant,  happening  a 
abort  time  before  February,  1830,  as  having  a  tendency  to  cor- 
roborate the  testimony  of  Snow  in  regard  to  the  intercourse 
which  he  testified  had  taken  place  between  those  persons.  To 
the  admission  of  such  evidence  the  defendant  objected,  and  the 
question  is  whether  it  was  competent. 
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It  was  argued  that  the  defendant  was  not  to  be  put  upon  his 
trial  for  every  act  of  his  life,  but  for  a  particular  offense.  Be  it 
so;  if  the  evidence  which  was  received  has  a  natural  tendency  to 
corroborate  other  direct  evidence  in  the  case,  it  would  seem  to 
be  clearly  admissible.  In  9  Petersd.  149,  note,  there  are  some 
cases  which  illustrate  this  subject.  Thus,  in  prosecutions  for 
uttering  counterfeit  money,  evidence  that  the  defendant  bad 
previously  uttered  other  counterfeits,  or  that  he  had  others  in 
his  possession,  is  admissible.  Evidence  of  this  kind  has  uni- 
formly been  received  as  tending  to  show  the  scienter.  So  where 
several  were  indicted  for  a  conspiracy  to  carry  on  the  business 
of  common  cheats,  it  may  be  proved  that  similar  false  represen- 
tations had  been  made  by  the  prisoner  to  others  who  were  in 
business,  but  who  were  not  named  on  the  record. 

So  upon  an  issue  out  of  chancery  to  try  a  question  of  illegit- 
imacy, after  probable  evidence  of  non-access,  evidence  may  be 
given  that  the  mother  was  of  bad  character.  The  husband  and 
wife  had  lived  apart,  she  in  London,  he  in  Staffordshire,  and 
the  plaintiff  was  born  three  years  after  the  separation.  Chief 
Justice  Raymond  allowed  evidence  that  the  mother  was  of  bad 
fame,  to  rebut  the  presumption  of  legitimacy,  and  the  jury 
found  the  plaintiff  to  be  illegitimate:  Pendrell  v.  Pendrell,  2  Str. 
925. 

In  the  case  at  bar,  after  hearing  all  the  evidence  concerning 
the  general  character  of  the  witness  Snow,  we  think  the  govern- 
ment might  properly  introduce  the  evidence  which  was  objected 
to.  The  circumstances  thus  proved  were  such  as  naturally  ex- 
cite in  the  mind  a  belief  that  a  woman  who  would  so  conduct 
herself  would  be  more  likely  to  commit  the  fact  alleged  against 
her  than  if  her  deportment  had  been  modest  and  discreet. 

We  all  think  that  the  objections  made  by  the  counsel  for  the 
defendant  can  not  prevail,  and  that  the  defendant  must  receive 
sentence  in  pursuance  of  the  verdict. 


EvmENCs  ov  Othsb  Acts  or  Adultery  between  the  defendant  and  other 
penons  not  named  in  the  bill,  is  not  admissible  in  a  suit  for  divorce:  Oer-- 
mond  V.  Germond,  10  Am.  Dec.  335. 

Pbkvious  Acts  of  Improper  FAHUJARnr  between  the  defendant  and  the 
person  named  in  the  indictment,  but  not  subsequent  acts,  are  held  admissible 
in  trials  for  adultery,  on  the  authority  of  the  principal  case,  in  Commonweaiih 
V.  Lcthey,  14  Gray,  92;  Commonwealth  v.  Pierce,  11  Id.  4o0;  CommoftweaUiV. 
Dur/ee,  100  Mass.  149.  Bat  where  such  acts  of  familiarity  amounted  to 
adultery  they  were  held  inadmissible  in  Commonwealth  v.  I'hrasher,  1 1  Gray, 
452.  This  distinction,  as  well  as  that  between  prior  and  subsequent  acta, 
disapproved  in  Thayer \,  Tliayer,  101  Mass.  Ill,  112,  where,  in  &  suit  foi 
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divorce  on  the  ground  of  adultexy,  it  was  held,  citing  the  principal  case,  that 
evidence  of  sabeequent  acts  of  adultery  with  the  person  named  in  the  bill,  com- 
mitted oatside  the  oonamonwealth,  was  admissible  to  show  the  nature  of  their 
relations  at  the  time  charged.  Colt,  J.,  delivering  the  opinion,  said  that  the 
evidence  should  be  admitted  as  tending  to  show  that  there  existed  between 
the  parties  an  adulterous  disposition.  This  disposition,  said  he,  "is  commonly 
of  gradual  development;  it  must  have  some  duration,  and  does  not  suddenly 
subside.  Whence,  once  shown  to  exist,  a  strong  inference  arises  that  it  has 
had  and  will  have  continuance,  the  duration  and  extent  of  which  may  be 
usually  measured  by  the  power  which  it  exercises  over  the  conduct  of  the  par- 
ties. It  is  this  character  of  permanency  which  justifies  the  inference  of  its 
eiistence,  at  any  particular  point  of  time,  from  facts  illustrating  the  preced- 
ing or  subsequent  relations  of  the  parties.  The  rule  is,  that  a  condition  once 
proved  is  presumed  to  have  been  produced  by  causes  operating  in  the  usual 
way,  and  to  have  continuance  until  the  contrary  be  shown.'* 

In  Betra  v.  Jackmany  103  Mass.  194,  it  iK'as  held,  citing  the  principal  case, 
that  on  a  trial  under  the  bastardy  act,  a  letter  from  the  defendant  to  the  com- 
plainant, written  seven  or  eight  months  before  the  child  was  begotten,  was 
admissible  to  show  an  improper  intimacy  between  them. 

EviDBNCS  OP  Collateral  Facts,  having  a  natural  tendency  to  establish  the 
£M!ts  in  controversy,  is  held  admissible  generally  under  the  principle  laid  down 
as  the  rule  of  decision  in  the  foregoing  opinion,  in  CommonweaUh  v.  Choate^ 
105  Mass.  458,  and  Commonwealth  v.  Tuckerman,  10  Gray,  200.  But  in  Ga- 
kaffan  v.  BoUon  etc.  R.  B.  Co.,  1  Allen,  189,  it  is  said  that  this  principle  is 
applicable  only  where  the  collateral  facts  are  to  be  regarded  mainly  as  the 
preparation  or  commencement  of  the  principal  fact  sought  to  be  proved,  and, 
therefore,  that  in  an  action  against  a  railroad  company  for  an  injury  caused 
by  negligence,  evidence  of  other  instances  of  negligence  at  other  times  was 
inadmiBsible.  The  principal  case  is  cited  also  in  CommonweaWi  v.  McCarthy, 
119  Mass.  856. 


BtTBSLET   V.  HAMIIiTON. 

[16  PXOKKKNO,  40.] 

Bmeifwb  iob  Pbopsbtt  Attached,  by  his  Receipt  Admitb  that  it  was 
attached  as  the  property  of  another  person;  and  he  is,  therefore,  in  a  suit 
brought  to  enforce  lus  promiBe  to  return  such  property,  precluded  from 
setting  up  property  in  himself  by  way  of  defense. 

RxUKQUiSHJfXMT  BT  O^ncEB  OP  HIS  BiOHT  to  the  poBsession  of  property 
attached  by  him,  is  a  good  consideration  for  a  promise  to  return  the 
same,  even  when  the  promise  is  made  by  the  owner  of  such  property. 

Receiptdb  mat,  aitsk  Complying  with  his  Pbomisb  to  return  the  prop- 
erty receipted  for,  bring  replevin,  trespass,  or  trover  to  try  his  right  of 
property;  and  will  not,  in  such  action,  be  estopped  by  his  receipt  from 
proving  title  in  himself. 

Thibd  Pbbson  whose  Property  is  Attached  is  not  Bound  to  sue  the 
officer  immediately,  but  may  wait  until  the  property  is  taken  in  execu- 
tion. 

BviDKNCB  OF  Property  in  the  Defendant  is  Admissible  upon  the  ques- 
taon  of  damages,  in  a  suit  on  his  promise  to  return  the  property;  and  if 


421  BusBLEY  V.  Hamilton.  pifass. 

rach  evidenoe  showB  that  the  property  coald  not  have  been  applied  to 
satisfy  the  creditor's  execution,  the  plaintiff  can  recover  nominal  dam- 
ages only. 

Assumpsit  upon  a  receipt  given  by  the  defendant  to  the  plaint- 
iff, a  deputy  sheriff,  for  certain  goods  attached  by  the  plaintiff 
as  the  property  of  one  Nye,  at  the  suit  of  one  Averell,  which 
goods  the  defendant  promised  to  deliver  to  the  plaintiff  on  de- 
mand.    On  the  back  of  this  receipt  was  an  indorsement,  signeil 
by  the  plaintiff,  in  which  he  promised  that  in  case  the  within 
receipt  was  not  in  the  proper  form  he  would  exchange  it  for 
another  which  should  be  considered,   by   certain   counselors 
named,  to  be  correct  for  both  parties.     At  the  trial  it  was  ad- 
mitted that  a  demand  for  the  goods  was  duly  made  on  the  de- 
fendant.    The  defendant  proved  that  the  goods  mentioned  in  the 
receipt  were  his  at  the  time  when  the  receipt  was  given,  and 
were  then  claimed  by  him  as  such.     It  was  admitted  that  neither 
of  the  parties  ever  applied  to  the  counselors  above  named  for 
any  alteration  of  the  receipt,  or  gave  notice  that  any  alteration 
was  desired.     The  questions  of  law  arising  on  the  facts,  or  on 
such  of  them  as  were  properly  admitted  in  evidence,  were  re- 
served for  the  opinion  of  the  court. 

Warren,  for  the  plaintiff,  contended  that  the  defendant  was 
estopped  by  the  receipt  to  claim  the  property  as  his  own;  that 
the  parol  evidence  was  inadmissible,  because  it  would  destroy 
the  effect  of  the  written  promise:  3  Stark.  Ev.  1007;  Clark  v. 
McMillan,  2  Gar.  LawBepos.  66;  Thompson  v.  Keicham,  8  Johns. 
146  [5  Am.  Dec.  332];  Campbell  v.  Hodgson,  1  Gow,  74;  Motes  v. 
Bird,  11  Mass.  436  [6  Am.  Dec.  179];  Hunt  v.  Adams,  7  Id.  518; 
Siachpole  v.  Arnold,  11  Id.  27  [6  Am.  Dec.  150];  Leuris  v.  Thatcher, 
15  Id.  431;  Brigham  v.  Rogers,  17  Id.  571;  Hoare  v.  Graham,  3 
Camp.  57;  Free  v.  Hawkins,  8  Taunt.  92;  Moseley  v.  Han/ord, 
10  Barn.  &  Cress.  729;  Woodhridge  v.  Spooner,  3  Barn.  &  Aid. 
233;  Rawsan  v.  Walker,  1  Stark.  361;  Powell  v.  Edmunds,  12 
East,  6. 

Reed  and  Mdrslon,  for  the  defendant,  contended  that  it  would 
be  competent  for  the  plaintiff,  in  an  action  against  him  by  the 
creditor,  to  show  that  the  goods  attached  by  him  were  not  the 
property  of  the  debtor:  Fuller  v.  Holden,  4  Mass.  498;  I\fler  v. 
Ulmer,  12  Id.  1G3;  that  the  receiptor  was  not  estopped  to  show 
that  the  goods  did  not  belong  to  the  debtor:  Learned  y,  Bryant, 
13  Mass.  224;  that  the  promise  of  the  defendant  was  without 
consideration,  because  the  goods  being  his  own,  he  could  derive 
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no  advantage  from  being  the  bailee  of  hiR  own  goods,  and  the 
plaintiff  could  sastain  no  damage:  1  Selw.  N.  P.  (Wbeatou  ed.) 
86;  Frisbee  Y.Hoffnagle,  11  Johns.  50;  that,  the  whole  contract  not 
having  been  reduced  to  writing,  parol  evidence  was  admissible 
to  supply  the  omissions:  Barker  v.  Prentiss,  6  Mass.  434;  that 
nominal  damages  only  were  recoverable:  Fuller  v.  Holden,  4 
Mass.  498;  Nye  v.  Smith,  11  Id.  188;  Shackford  v.  Ooodvnn,  13 
Id.  186;  Brooks  v.  Hoyt,  6  Pick.  468;  Phillips  v.  Bridge,  11  Id. 
242. 

Bj  Court,  Shaw,  C.  J.  By  the  defendant's  receipt  he  has 
admitted  that  this  property  was  attached  as  the  property  of 
another  person,  and  has  promised  to  return  it.  In  an  action 
to  enforce  the  promise,  he  is  precluded  by  such  admission  from 
alleging  property  in  himself  by  way  of  defense.  The  parties, 
as  if  doubtful  whether  the  receipt  was  written  in  such  form  as 
to  secure  their  mutual  rights,  stipulated,  that  if  on  application 
to  certain  counselors  named,  it  should  not  be  found  to  be  given 
in  such  form  as  the  parties  intended,  it  should  be  exchanged 
for  one  drawn  in  such  form  as  they  should  think  proper.  But 
it  is  conceded  that  neither  of  the  parties  ever  applied  to  either 
of  the  professional  gentlemen  named  for  any  alteration  of  the 
receipt,  or  gave  notice  that  any  alteration  was  desired.  Th<» 
question  therefore  must  be  decided  on  the  contract  as  it  stands. 
In  regard  to  the  construction  of  the  contract,  the  court  are  of 
opinion  that  the  parol  evidence  was  inadmissible,  so  far  as  it 
was  intended  or  would  have  the  effect  to  vary,  alter,  or  control 
the  written  contract,  and  to  engraft  a  defeasance  or  condition 
upon  a  contract  absolute  and  unconditional. 

It  was  contended  that  this  promise  was  without  considera- 
tion,  inasmuch  as  the  goods  receipted  for  were  the  defendant's 
ovm  property,  and  he  could  derive  no  advantage  from  becoming 
the  bailee  of  his  own  property.  But  this  argument  can  not  be 
sustained;  the  attachment  gave  a  lien  and  special  property  to 
the  officer,  with  a  right  of  possession,  and  the  relinquishment 
of  this  right  was  a  good  consideration  for  such  a  promise.  The 
defendant,  therefore,  is  liable  to  this  action. 

But  if  the  promise  had  been  complied  with,  had  the  defend- 
ant  delivered  over  the  goods  agreeably  to  his  contract,  he  might 
then  have  brought  his  action  of  replevin,  trespass,  or  trover,  to 
try  bis  right  of  property.  He  would  no  longer  be  estopped  by 
his  contract,  and  the  implied  admission  contained  in  it,  and 
upon  proving  title  in  himself,  as  he  has  proved  it  in  the  pres« 
sent  action,  he  would  have  recovered  the  goods  or  their  value* 
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Johns  y.  Church,  12  Pick.  557  [23  Am.  Dec.  651].  The  re- 
ceiptor, under  such  circumstances,  although  he  may  intend 
ultimately  to  assert  his  right  of  property,  may  well  wait  in  the 
expectation  that  the  attaching  creditor  will  fail  in  his  action; 
iu  which  case  the  property  will  be  delivered  up,  acd  all  liti- 
gated questions  of  title  avoided.  It  follows,  of  course,  that 
had  it  been  delivered  up,  according  to  the  defendant's  engag^e- 
ment,  neither  the  plaintiff  nor  the  creditor  would  have  derived 
«ny  benefit  from  it:  Fuller  v.  EoLden,  4  Mass.  498;  Tyler  ▼. 
Ulmer,  12  Id.  163;  Learned  v.  Bryant,  13  Id.  224. 

The  court  are  therefore  of  opinion,  that  although  the  evi- 
dence offered  by  the  defendant,  of  property  in  himself,  did  not 
constitute  a  defense  to  the  action,  yet  it  was  admissible  upon 
the  question  of  damages,  and  tended  to  show  that  the  plaintiff 
was  entitled  to  nominal  damages  only.     It  was  urged,  that  by 
tiius  lying  by,  the  defendant  encouraged  the  plaintiff  to  pro- 
ceed in  his  original  suit,  and  incur  expense,  in  the  belief  that 
his  judgment  would  be  secured    by  the  property  attached, 
which  he  might  not  have  done,  but  for  such  belief.     But  pre- 
cisely the  same  argument  would  apply  in  all  cases  where  a 
third  person  claims  title  to  property  attached.  He  is  not  bound 
to  sue  the  officer  immediately,  but  may,  if  he  choose,  postpone 
his  suit  till  the  goods  are  taken  in  execution.    Such  delay  wUl 
bot  affect  the  owner's  right  to  recover,  nor  his  claim  to  dam- 
ages. 

Nor  did  the  admission  of  this  evidence  on  the  assessment  of 
damages,  operate  injuriously  to  the  plaintiff,  or  the  creditors 
whom  he  represents,  by  letting  in  the  testimony  of  the  debtor; 
because  the  same  evidence  would  have  been  competent  in  any 
action  brought  to  try  the  question  of  property,  either  by  the 
creditors  against  the  officer  for  not  applying  the  property  to 
satisfy  their  debts,  or  by  the  present  plaintiff  against  another 
receipter,  or  against  the  officer.  In  either  of  these  cases  the 
interest  of  the  debtor  would  have  been  in  the  question,  and  not 
in  the  event  of  the  cause.  We  are  of  opinion,  therefore,  that 
the  evidence  was  admissible  upon  the  question  of  damages;  and 
it  showing  that  the  property  could  not  have  been  applied  to 
satisfy  the  creditor's  execution,  the  plaintiff  can  recover  nominal 
damages  only. 

RxcKirTOB  voa  Attacbed  Pbopebtv,  When  mat  Show  that  It  was 

NOT  TUX  DkTBNDANT's,   OB  KOT  SUBJBCT  TO  AtIACHXEMT. — ^It  IB  difficult  tO 

reconcile  the  decisions  oh  the  question  of  a  receiptor's  right  to  ezonento  him- 
self from  liability,  by  showing  that  the  property  which  was  attached  and  Ibf 
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which  he  receipted,  was  not  the  property  of  the  defendant,  or  that  it  was  not, 
at  the  time,  subject  to  attachment:  Freem.  on  Ex.,  sec.  265.  In  New  York, 
the  courts  have  uniformly  held  that  the  receiptor  is  estopped  from  setting 
up  as  a  defense  that  the  property  belonged  to  himself  or  to  any  other  stranger 
to  the  writ:  Freem.  on  Ex.,  sec.  265;  Cornell  v.  Dakin,  38  K.  Y.  253;  PeopU 
T.  Reeder,  25  Id.  302;  Burrall  v.  Acker,  23  Wend.  606;  Dezell  v.  OdeU,  3 
Hill,  215.  Denio,  C.  J.,  in  delivering  the  opinion  of  the  court  in  People  v. 
Reeder,  25  K.  Y.  303,  said:  "No  point  is  better  settled  than  that  a  party 
giving  a  receipt  for  property  seized  by  an  officer,  upon  an  execution  or  an 
attachment,  is  estopped  from  setting  up  against  the  officer  that  the  property 
is  his  own.*'  And  in  Cornell  v.  Dakm,  38  N.  Y.  256,  Dwight,  J.,  delivering 
the  opinion  of  the  court,  said:  "The  case  of  the  appellant  rests,  therefore, 
npon  his  offers  of  evidence  which  were  refused  by  the  court.  And  first,  on 
his  offer  to  show  that  the  property  receipted  for  was  not  the  property  of 
the  execution  debtor,  but  that  of  the  witness  Cure,  in  whose  possession  it  was 
found;  and  that  the  sheriff  was  informed  of  the  fact  when  the  levy  was 
made.  In  refusing  to  admit  evidence  of  these  facts,  the  court  was  certainly 
sustained  by  the  amplest  authority.**  In  other  states,  however,  in  which  the 
custom  of  receipting  for  property  exists,  the  receiptor  is  not,  in  all  cases, 
estopped  from  showing  that  the  property  attached  was  his  own,  or  that  he 
had  delivered  it  to  a  stranger  to  the  writ,  who  was  the  true  owner.  The 
cases  in  which  the  receiptor  is  estopped  are: 

1.  Where  a  receipt  is  given  to  avoid  an  actual  attachment,  and  the  debtor 
{ffocnres  a  third  person  to  give  security  to  the  officer  directed  to  make  an 
attachment  generally,  and  such  person  gives  an  accountable  receipt  for  vari- 
ous articles  of  personal  property,  without  reference  to  the  question  whether 
the  same  are  attachable,  or  even  in  existence,  or  not.  In  such  cases  it  has 
been  held  that  the  receiptor  assumes  the  absolute  liability  therefor,  and  that 
he  iA  e8tot>ped  from  setting  up  as  a  defense  that  the  articles  were  not  the 
property  of  the  debtor,  or  that  they  were  articles  exempt  from  attachment: 
Thayer  v.  Hunt,  2  Allen,  449;  Lewia  v.  Webber,  116  Mass.  450.  In  consider- 
ing this  class  of  receipts,  Colt,  J.,  delivering  the  opinion  of  the  court  in  the 
latter  case,  said:  "Such  a  contract  is  a  mere  substitute  for  the  security  by 
attachment,  and  is  in  effect  but  an  agreement  to  indemnify  the  officer  for  not 
making  an  attachment.  In  such  case  the  receiptor  assumes  the  absolute 
liability,  and  would  be  estopped  to  set  up  that  the  articles  were  not  the  prop- 
erty of  the  debtor.*' 

2.  Where  the  goods  of  a  debtor  are  actually  attached  as  his  property,  and 
the  receiptor,  in  his  receipt,  expressly  admits  that  the  goods  are  the  property 
of  such  debtor,  and  promises  to  return  them  to  the  attaching  officer,  or  pay 
the  amount  of  the  judgment  recovered  against  the  debtor.  In  an  action  on 
soch  a  reoeipty  the  defendant  will  not  be  permitted  to  ^ve  evidence  to  show 
that  the  goods  were  not  the  property  of  the  debtor,  or  that  they  wero  not  at- 
tMhable:  Btuon  v.  Damela,  116  Mass.  474;  Penobscot  Boom  Corp.  v.  }Vilkins, 
27  Me.  345. 

3.  Where  the  receiptor  is  himself  the  owner,  and  has  stood  by  and  suffered 
his  goods  to  be  attached,  and  given  a  receipt  for  them  without  interposing  any 
claim.  In  such  case  he  will  be  estopped  from  afterwards  claiming  such  goods 
as  his  property,  particularly  if  the  plaintiff  in  the  action  in  which  the  attach* 
ment  issued  had  property  which  the  officer  could  and  would  have  attached 
had  the  receiptor  asserted  his  claim  to  the  property  at  the  time  of  the  attach- 
ment: J>ewey  v.  Field,  4  Mete.  381;  Satoyer  v.  Mason,  19  Me.  49.     It  als^ 

that  the  receiptor  is  estopped  from  setting  up  as  a  defense  to  an  actioi 
his  leoeipt,  that  the  property  was  not  attachable  in  a  case  where  it  is  ap 
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parent  that  the  attaching  officer  is  still  liable,  either  to  the  plaintiff  to  hold 
and  sell  it  in  satisfaction  of  his  judgment,  or  to  the  defendant  for  a  retam  of 
it  to  him:  Smith  v.  Cudworth,  24  Pick.  196;  Drake  on  Attach,  sec.  381. 

In  delivering  the  opinion  of  the  court  in  Smith  v.  CudwoHli,  jfupra,  Morton, 
J.,  said:  "The  plaintiff,  who  is  a  deputy  sherifi^  having  attached  a  common 
bench  of  a  cabinetmaker,  delivered  it  to  the  defendant  at  his  request,  and 
upon  his  giving  a  written  acknowledgment  of  its  receipt,  and  a  promise  to  re> 
deliver  it  on  demand.  Upon  what  grounds  can  the  defendant  be  absolved 
from  the  obligation  of  this  contract  ?  He  has  no  right  to  object  to  the  attach- 
ment. His  undertaking  did  not  depend  on  the  legality  of  that,  or  the  success 
of  the  action  on  which  it  was  attached.  Non  cotuftat  that  the  owner  of  the 
bench  would  resist  the  attachment.  If  the  bench  was  attachable,  the  officer 
was  bound  to  hold  and  sell  it  in  satisfaction  of  the  judgment  which  was  re> 
covered.  If  it  was  not,  or  if  no  judgment  was  recovered,  he  was  liable  to 
the  owner.  And  in  either  event  he  was  clearly  entitled  to  a  return  of  the 
bench."  It  seems,  however,  that  a  recital  in  the  receipt  that  the  property 
was  seised  as  the  property  of  the  defendant,  will  not  estop  the  receiptor  from 
showing  that  it  was  not  his  property:  Dayton  v.  Merritt,  33  Conn.  184. 

But  in  the  case  of  an  ordinary  receipt,  given  where  property  has  been  at- 
tached by  an  officer,  and  in  which  the  receiptor  merely  promises  to  redeUver 
it  on  demand,  it  seems  to  be  held  in  all  the  states,  except  New  York,  that 
the  receiptor  is  not  estopped  from  showing  that  the  property  was  his  own,  or 
that  he  had  delivered  it  to  a  stranger  to  the  writ,  who  was  the  true  owner  of 
it.  And  if  he  succeeds  in  showing  that  the  property  belongs  to  himself,  or 
that  he  has  returned  it  to  its  real  owner,  he  will  be  relieved  from  further 
liability  on  such  receipt:  Penobscot  Boom  Corp,  v.  WiUans,  27  Me.  345; 
Learned  v.  Bryanty  13  Mass.  224;  Fisher  v.  Bartlett,  8  QreenL  122  [22  Am. 
Dec.  225];  Johns  v.  Church,  12  Pick.  557  [23  Am.  Dec  651];  Barron  v.  Cob- 
leigh,  11  N.  H.  557;  Dayton  v.  MerriU,  33  Conn.  184;  Parks  v.  Sheldon,  35 
Id.  466;  BuH  v.  Perkins,  9  Gray,  317;  Lathrop  v.  Cook,  14  Me.  414;  Torrep 
V.  Otis,  67  Id.  573;  Freeman  on  Executions,  sec.  265.  In  the  case  of  Lewis 
V.  Webber,  116  Mass.  450,  Colt^  J.,  delivering  the  opinion  of  the  court,  said: 
*' The  question  of  the  defendants*  liability  is  to  be  settled  by  ascertaining 
from  the  terms  of  the  contract,  as  applied  to  the  circumstances  under  which 
it  was  executed,  whether  it  is  to  be  regarded  as  a  contract  of  indemnity 
only,  or  as  a  receipt  for  specific  articles  actually  attached,  with  an  agreement 
for  their  safe  keeping  and  return.  If  it  be  the  latter,  then  by  repeated  de- 
cisions the  defendants  are  not  estopped  from  showing  in  defense  that  the 
goods  attached  were  all  subject  to  prior  mortgages,  or  to  the  prior  right  of 
the  partnership  creditors,  and  were  or  ought  to  have  been  applied  to  the 
payment  of  those  debts.  It  was  early  held  that  if  an  officer  had  wrongfully 
attached  the  goods  of  a  third  person  as  the  property  of  the  debtor,  and  had 
bailed  them,  the  bailee  might  protect  himself  by  a  delivery  to  the  tme 
owner,  for  by  such  delivery  the  officer  would  be  discharged  from  liability  to 
the  creditor,  the  debtor,  and  the  real  owner:  Learned  v.  Bryant,  13  Mass. 
224.  And  it  is  even  held  that  the  receiptor  is  not  in  all  cases  estopped  to 
assert  his  own  right  of  property  in  the  goods  attached,  merely  by  reason  ol 
having  executed  an  accountable  receipt  for  it  to  the  officer.  To  have  that 
effect,  there  must  be  the  element  of  such  conduct  or  such  declarations  as  in- 
duced the  officer  to  alter  his  condition  or  to  forego  some  advantage  which  he 
might  have  had." 

So  in  TJiayer  v.  Hunt,  2  Allen,  449,  Dewey,  J.,  delivering  the  opinion  of 
the  court,  said;  '*  We  think  the  present  case  must  be  treated  as  one  where 
the  officer  was  about  to  attach  and  remove  the  specific  property  named  in  the 
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receipt,  and  the  reoeiptor  auamed  the  liability  that  would  exist  in  the 
ordinary  case  of  an  actual  attachment.  Hence,  if  any  one  of  these  articles 
were  not  attachable  in  the  suit  against  the  debtor,  either  because  they  were 
the  property  of  a  third  person,  or  were  by  law  exempt  from  attachment,  and 
would  be  wrongfully  kept  by  him  as  re^&rds  the  owner,  the  receiptor  may 
■how  that  the  property  has  gone  to  the  possession  or  use  of  the  person  en- 
titled to  the  same,  in  excuse  for  not  performing  his  promise  to  deliver  the 
same  to  the  attaching  officer."  And  in  Fowler  v.  Bishop,  31  Conn.  56*2, 
Butler,  J.,  delivering  the  opinion,  said:  "Officers'  receipts  are  usually  ab- 
solute and  unconditional  in  terms,  and  conclusive  in  respect  to  their  recitals 
and  admissions,  but  are  neveHhcless,  by  operation  of  law,  contingent.  The 
officer  has  no  personal  interest  in  the  property  or  in  the  possession  of  it;  he 
holds  it  as  an  officer  of  the  law,  and  as  bailee  for  the  purposes  of  law.  His 
right  to  resume  the  possession  of  it,  and  enforce  the  promises  of  the  receipt, 
rats  on  his  liability  to  the  creditor  during  the  existence  of  the  lien,  and  to 
the  debtor  or  owner  when  that  lien  is  dissolved.  And  when  his  liability  to 
the  creditor  ceases  by  reason  of  a  dissolution  of  the  lien,  and  he  is  not  liable 
over  to  the  debtor  or  owner,  because  no  property  was  in  fact  attached,  or 
becanae,  if  attached,  it  was  not  removed,  or  if  attached  and  removed,  was 
immediately  restored  to  the  debtor  or  owner,  the  receipt  becomes /u;/c^uj 
cfidOf  and  inoperative;  and  it  is  open  to  the  receiptor  at  all  times  to  show, 
by  any  proper  evidence,  that  the  instrument  has  thus  become  inoperative." 
In  Harmon  v.  Moore,  59  Me.  428,  the  officer  had  attached  a  team  and  mail 
wagon  while  they  were  actually  engaged  in  carrying  the  United  States  roaiL 
The,defendant  gave  a  receipt,  in  which  he  promised  to  return  the  team  and 
wagon,  or  pay  to  the  officer  one  hundred  dollars.  In  an  action  on  this  re- 
oeipt,  Appleton,  C.  J.,  delivering  the  opinion  of  the  court,  said:  "The  at- 
tachment being  illegal,  the  officer  is  not  liable  to  the  creditor.  As  the  lia- 
bility of  the  reoeiptor  is  only  co-extensive  with  that  of  the  officer,  and  as  the 
officer  is  not  liable,  the  reoeiptor  must  be  dischai^ed." 

Dkuvbbt  Bonds. — Instead  of  the  receipts  above  referred  to,  bonds,  de- 
nominated delivery,  forthcoming,  or  replevy  bonds,  are  given  in  sevend  states 
of  the  Union.  These  bonds  are  usually  conditioned  for  the  delivery  of  the 
property  to  the  officer,  either  to  satisfy  tiie  execution  which  the  plaintiff  may 
obtain  in  the  cause,  or  when  and  where  the  court  may  direct.  Sometimes 
the  condition  is  in  the  alternative,  either  to  return  the  property  or  to  satisfy 
the  judgment  that  may  be  recovered  in  the  action:  Drake  on  Attach.,  sec. 
327.  In  an  action  on  a  bond  of  this  kind,  the  obligors  can  not  question  the 
validity  of  the  officer's  levy  of  attachment,  nor  show  that  the  property  was 
not  attachable:  ScanUm  v.  &Brien,  21  Minn.  434;  Drake  on  Attach.,  sec.  339. 
"  Nor  is  it  competent  for  them  to  aver  that  the*  property  attached  was  not 
the  defendant's,  but  belonged  to  a  third  person,  who  took  it  into  possession, 
whereby  they  were  prevented  from  having  it  forthcoming  to  answer  the  judg- 
ment of  the  court.  They  are  estopped  by  tho  bond  from  contesting  the  de- 
fendant's right  to  the  property.  They  undertake  to  have  it  forthcoming,  and 
it  is  their  duty  to  comply  with  their  obligation,  and  leave  it  to  the  plaintiff 
in  the  attachment  and  the  claimant  of  the  property  to  litigate  their  rights; 
not  to  take  it  out  of  the  possession  of  the  plaintiff,  and  put  it  into  that  of  an 
adverse  claimant,  and  thus  excuse  themselves  for  a  breach  of  their  contract:" 
Drake  on  Attach,,  sec.  339;  SaHin  v.  Weir,  3  Stew.  &  P.;  421;  Oray  v.  Mac* 
Lean,  17  111.  404;  Dorr  v.  Clark,  7  Mich.  310;  Eaaion  v.  Goodwin,  22  Minn. 
426;  Dehier  v.  Held,  50  DL  491;  Braley  v.  Clark,  22  Ala.  361. 

In  Kentacky,  an  owner  of  property,  who  gives  a  bond  to  secure  its  release 
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from  attachment,  is  not  thereby  estopped  from  showing,  on  an  application  to 
the  court  for  that  purjMisey  that  the  property  belonged  to  himself:  Schufein  ▼. 
Sims,  2  Mete.  209;  Halbert  v.  McCullocJi,  3  Id.  456.  Bnt  if,  after  giving 
such  bond,  he  fails  to  assert  his  claim  until  after  judgment  is  rendered,  he 
can  not  set  up  as  a  defense  to  a  suit  on  the  bond,  that  the  property  waa  vtot 
subject  to  the  attachment:  Miller  v.  Desha,  3  Bash,  212. 

In  Iowa,  the  code  provides  that  in  an  action  on  such  a  bond,  "it  shall  bo 
a  sufficient  defense  that  the  property,  for  the  delivery  of  which  the  bond  vraM 
given,  did  not,  at  the  time  of  the  levy,  belong  to  the  defendant  against 
whom  the  attachment  was  issued."  But  in  BlaUchley  v.  Adair,  5  Iowa,  645, 
it  was  held  that  a  plea  which  did  not  aver  who  was  the  true  owner,  waa  bod 
on  demurrer. 


Habvet  v.  Tobey. 

[16  PioKxanio,  90.] 
SlATDTX  OP  LZMTTATIONS,  AJTBB  IT  HAS  BSOUIT  TO  BUN,  18  NOT  SVSFXNDXD  by 

any  of  the  disabilities,  and  therefore,  in  the  case  of  a  note,  its  operation 
is  not  suspended  because,  after  it  attached,  the  payee  covenanted  with 
the  maker,  in  consideration  of  an  assignment  by  the  latter  to  his  cred* 
iters,  including  the  payee,  to  acquit  and  discharge  him  from  all  daim  or 

demand,  action  or  right  of  action,  for  the  space  of  seven  years. 

■ 

Assumpsit  on  two  promissory  notes  made  by  Samuel  Tobey  A 
Sod  ,  of  'wbicli  firm  the  defendant  was  a  member,  and  payable 
to  tbe  plaintiff  or  bis  order.  Both  notes  were  payable  on  de* 
mand,  and  on  each  were  several  indorsements  acknowledging 
part  payment.  The  last  indorsement  on  the  first  note  waa 
dated  November  22,  1825;  the  last  indorsement  on  the  second 
note  was  dated  December  81, 1823.  The  writ  was  dated  Feb- 
ruary 22,  1833.  The  defendant  pleaded  the  general  issue, 
which  was  joined;  non  aaaumpsil  infra  aex  anno8,  and  actio  non 
accrevU  infra  sex  annos.  The  plaintiff  replied  a  new  promiaa 
within  six  years,  and  that  the  action  accrued  within  six  yeara. 
Issue  was  also  joined  on  these  replications. 

Samuel  Tobey  died  before  the  commencement  of  this  action. 
In  support  of  the  replications,  the  plaintiff  proved  that  in  De- 
cember, 1822,  Tobey  &  Son  executed  an  assignment  of  all  their 
property  to  trustees  for  the  benefit  of  such  of  their  creditors  aa 
should  become  parties  to  the  indenture,  to  be  equally  divided 
among  them.  The  plaintiff  was  one  of  the  creditors  who  exe- 
cuted the  indenture.  The  indenture  contained  this  clause: 
'*Aud  the  said  creditors,  on  their  part,  covenant  and  hereby 
agree  with  the  said  Samuel  and  ApoUos  to  acquit  and  discharge 
them  from  all  claim  or  demand,  action  or  right  of  action,  foi 
the  space  of  seven  years,  upon  receiving  from  said  assigneee 
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their  respective  proportions  of  said  moneys  as  aforesaid."  The 
last  indorsements  on  the  notes  were  made  on  account  of  pay- 
meni?  made  by  one  of  the  trustees.  If  these  facts  were  suffi- 
cient to  take  the  case  out  of  the  statute  of  limitations,  the  de- 
fendant was  to  be  defaulted;  if  otherwise,  the  plaintiff  was  to 
become  nonsuit. 

Mann  and  WiUiama,  for  the  plaintiff,  contended  that  the  statute 
proceeds  upon  the  presumption  that  the  debt  has  been  paid, 
bat  that  the  evidence  of  such  payment  has  been  lost:  Baxter  v. 
Penniman^  8  Mass.  133;  Leaper  y.  Tatton,  16  East,  420;  Yea  v. 
FourakeTy  2  Burr.  1099;  Thornton  v.  Illingworthy  2  Barn.  &  Cress. 
824;  12  Petersd.  Abr.  344;  Mountstephen  v.  Brooke,  3  Baru. 
&  Aid.  141;  that  whatever  rebuts  the  presumption  of  x)iiy men t 
takes  the  case  out  of  the  statute :  Whiiney  v.  Bigelow,  4  Pick. 
112;  CaMng  v.  Skovlding,  6  T.  R.  189;  Unixm  Bank  v.  Kaapp,  3 
Pick.  96  [15  Am.  Dec.  181];  Hinsdale  y.  Lamed,  IG  Mass.  65; 
Samer  y.  Fish,  1  Pick.  435  [11  Am.  Dec.  218]. 

Coffin,  for  the  defendant. 

By  CouBT.  The  court  are  of  opinion  that  the  facts  shown  do 
not  support  the  replication,  either  of  a  new  promise,  or  of  a 
cause  of  action  accrued  within  six  years  before  the  commence- 
ment of  the  suit.  It  is  very  possible  that  this  result  may  be 
inconsistent  with  the  expectations  of  the  parties,  when  they 
entered  into  the  contract  of  assignment;  but  we  think  it  is  a 
necessary  result,  from  the  application  of  well-known  rules  of 
law.  The  uniform  construction  of  the  statute  of  limitations 
has  been  that  where  it  has  once  attached,  and  commenced  run- 
ning, it  shall  continue,  notwithstanding  the  intervention  of  any 
of  the  disabilities.  The  only  ground  on  which  the  plaintiff 
relies  is,  that  after  these  notes  had  been  some  time  due;  and 
of  course  after  the  statute  of  limitations  had  attached,  the 
plaintiff,  with  other  creditors,  in  consideration  of  an  assign- 
ment of  property,  covenanted  with  the  defendant  to  acquit  and 
difcicharge  him  from  all  claim  or  demand,  action,  or  right  of 
action,  for  the  space  of  seven  years.  Whatever  else  may  have 
been  the  construction  of  this  covenant,  we  think  it  did  not  sus- 
pend the  operation  of  the  statute.  This  stipulation  was  gen- 
eral, and  applied  to  all  creditors,  and  might  have  an  effectual 
operation,  without  being  held  to  defeat  all  rights  of  action. 
To  specialty  creditors,  to  the  holders  of  attested  notes,  to  cred-^ 
iters  haYing  other  collateral  security,  it  would  present  no  bar. 
What  would  have  been  the  operation  of  this  covenant  or  re- 
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lease,  had  the  plaintiff  commenced  this  action  within  the  seTen 
years,  we  are  not  called  upon  to  decide,  and  it  might  present  a 
difficult  question.     No  such  action  was  commenced,  and   no 
acknowledgment  or  new  promise  was  required  within  the  six 
years.     If  it  could  legally  operate  according  to  its  terms  as  an 
acquittance  and  release  of  all  right  of  action  for  seven  years, 
and  the  plaintiff  had  no  collateral  security  or  other  remedy 
than  a  right  of  action  as  a  simple  contract  creditor,  then  it  waa 
a  bar  to  all  right  of  action,  or  other  remedy,  than  that  afforded 
by  the  assignment  itself.     The  case  is  quite  distinguishable 
from  that  of  Mounisiephen  y.  Brooke,  3  Barn.  &  Aid.  141,  cited 
in  the  argument.    There  a  deed  was  executed  within  six  years 
before  the  commencement  of  the  suit,  to  which  the  defendants 
were  parties,  containing  a  recital  of  the  continued  existence  of 
the  debt.    And  it  has  often  been  held  that  an  unqualified  ac- 
knowledgment of  the  present  existence  of  the  debt,  though 
made  to  a  stranger,  and  not  to  the  creditor,  is  a  fact  from  which 
the  law  will  infer  a  new  promise.     We  think  the  evidence 
stated  does  not  take  the  case  out  of  the  statute  of  limitations. 
Plaintiff  nonsuit. 


Statute  of  LooTATioirs  not  Suspended  by  SuBsaQmsKT  Dibabiutx. — 
See  note  to  Buffos  AdnCr  ▼.  BuU,  16  Am.  Dec  692,  where  the  other 
this  subject,  contained  in  this  series,  are  collected. 


Smith  v.  Shepabd. 

[16  PlOZEBIHO,  117.] 

Eviction  ow  Tenant  bt  Paramount  Title  is  a  Good  Defense  in  an  aotkm 

of  covenant  for  rent. 
Open  and  Peaceable  Entet  by  Mobtoaose,  in  presence  of  two  witnesMa, 

for  the  purpose  of  foreclosnre,  after  condition  broken,  gives  him  a  lawful 

possession,  and  operates  as  on  ouster  of  the  lessee  of  the  mortgagor. 
Thbeat  bt  Mortgagee  in  Actual  Possession  to  expel  the  lessee  of  \h» 

mortgagor,  unless  he  agree  to  pay  the  rent  to  him  in  future,  amounts  to 

a  complete  eviction  of  such  lessee. 
Rent  Payable  in  Advance  on  a  Cebtain  Day  may  be  paid  at  any  time 

during  that  day,  and  if  the  tenant  is,  on  that  day,  evicted  under  a  titia 

paramount,  he  is  not  bound  to  pay  such  rent. 

Covenant  for  the  non-payment  of  rent  of  certain  real  estate. 
It  appeared  by  an  agreed  statement  of  facts  tbat  in  1825  the 
plaintiff  mortgaged  the  premises  to  one  Howe.  In  1830,  the 
plaintiff,  who  was  then  in  possession,  leased  them  to  the  de- 
fendant for  a  term  of  five  years,  at  an  annual  rent,  payable 
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qiiarterly  in  advance.  The  plaintiff,  in  the  lease,  coyenanted  to 
wanant  and  defend  the  premises  against  the  lawful  claims  of 
all  persons,  and  the  defendant  covenanted  to  pay  the  rent. 
The  defendant  paid  the  rent  in  advance  nntil  July  1, 1833, 
wh^n,  the  time  limited  for  the  payment  of  the  sum  secured  by 
the  mortgage  having  expired,  and  payment  not  having  been 
made,  Howe  entered  on  the  premises  in  the  presence  of  two 
witnesses,  for  breach  of  the  conditions  of  the  mortgage,  and  for 
the  purpose  of  foreclosure,  but  without  giving  notice  to  the 
plaintiff,  and  threatened  to  expel  the  defendant  unless  he 
promised  to  pay  the  rent  to  him  in  future.  Thereupon  the  de- 
fendant did  promise  to  pay  the  rent  to  Howe,  and  on  the  same 
day  paid  to  him  the  quarter's  rent  in  advance,  for  which  this 
action  is  brought.  Howe  agreed  to  indemnify  the  defendant, 
who  remained  in  possession  against  the  plaintiff 's  claim  for 
rent.  If  the  court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  recover,  the  defendant  was  to  be  defaulted;  other- 
wise the  plaintiff  was  to  become  nonsuit. 

Metcalfe  for  the  plaintiff,  contended  that  there  must  be  an 
actual  ouster  or  eviction  to  discharge  the  tenant  from  his  obli- 
gation to  pay  rent:  Harriaon'a  case^  Clay.  84;  1  Wms.  Saund. 
204,  note  2;  Pendleton  v.  DyeU,  4  Cow.  581.  That  a  right  to 
oust  or  a  threat  to  oust  does  not  amount  to  an  eviction: 
Bac.  Abr.,  Bent,  L;  Eannam  v.  Wood/ord,  Skin.  300.  That 
Howe  had  no  claim  on  the  defendant  previously  to  July  1, 
1833,  because  there  was  no  privity  of  contract  between  them. 
He  might  have  treated  him  as  a  trespasser,  but  he  could  not 
distrain  for  rent:  FUohburg  CoUon  Manuf.  Corp.  v.  Melven,  15 
Mass.  270;  McKirchery.  Sdwley,  16  Johns.  289;  Sotulers  v.  Van- 
gickle^  8  Halst.  313.  That  if  the  defendant  had  assigned  this 
lease  to  a  stranger,  or  to  Howe  himself,  he  would  still  be  liable 
to  the  plaintiff  for  the  rent:  Thursby  v.  Plants  1  Wms.  Saund. 
241,  note  (5);  BoiiUonv.  Canon,  1  Freem.  337;  Brett  v.  Cumber- 
laud,  Cro.  Jac.  522;  MiU»  v.  Auriol,  1  H.  £1.  433;  Auriol  v. 
MUlSy  4  T.  B.  94.  That  the  defendant  could  not  set  up  Howe's 
title  against  the  plaintiff,  because  he  held  under  the  lease  from 
the  plaintiff,  notwithstanding  the  parol  agreement  with  Howe: 
Doe  V.  Pegge,  1  T.  B.  758,  note;  Hayne  v.  MaUby,  3  Id.  441, 442. 
That  as  the  lease  was  made  after  the  mortgage,  the  defendant 
and  the  mortgagee  were  strangers,  and  the  attornment  was  of 
no  avail;  Souders  v.  Vansiokle,  3  Halst.  316;  Alchome  v.  Oomme^ 
2  Bing.  64;  Co.  Lit.  309,  a. 
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Bichardson,  for  the  defendant,  cited  Bead  v.  Davis,  4  Pick. 
216;  FUohburg  Cotton  Manuf.  Corp.  y.  MOoen,  15  Mass.  268. 

By  Court,  Shaw,  0.  J.  To  an  action  of  covenant  for  rent» 
eviction  of  the  tenant  by  a  paramount  title  is  a  good  defense: 
Bao.  Abr.,  Rent,  L;  Hunt  v.  Gope,  Cowp.  242.  The  facta 
agreed  to  show,  that  the  defendant  was  ousted  by  title  para- 
mount. Howe,  the  mortgagee,  claiming  under  a  mortgage 
made  by  the  plaintiff  long  prior  to  the  lease  from  the  plaintiff 
to  the  defendant,  made  an  open  and  pcibceable  entry  upon  the 
premises  in  presence  of  two  witnesses,  after  condition  broken, 
for  the  purpose  of  foreclosare,  as  he  lawfully  might,  and  thih, 
by  force  of  the  statute  of  this  commonwealth,  gave  him  a  law- 
ful possession,  aud  operated  as  an  ouster  of  the  tenant.  To 
render  such  entry  lawful  and  effectual,  notice  to  the  mortgagor 
is  not  necessary:  Beed  v.  Davia^  4  Pick.  216.  The  mortgagee, 
having  thus  the  lawful  and  the  actual  possession,  and  the  right 
to  expel  the  lessee,  threatened  to  do  so  unless  he  would  enter 
into  a  new  contract.  This  was  equivalent  to  an  actual  aud 
complete  eviction.  Such  an  entry  and  eviction  by  a  mortgagee 
has  been  decided  to  be  a  good  defense  to  a  claim  for  rent  in  an 
action  of  covenant:  FUchbnrg  Cotton  Manf.  Corp.  v.  Mdven, 
16  Mass.  268. 

As  to  the  quarterns  rent  due  by  covenant  in  advance,  the  de- 
fendant had  the  whole  day  to  make  the  payment  in  advance. 
But  during  the  day,  the  mortgagee  entered  and  ousted  him, 
and  this  was  a  good  excuse.  The  enjoyment  of  the  land  is 
the  consideration  for  the  payment  of  rent,  and  when  the  pros- 
pective enjoyment  of  the  estate  was  taken  away,  the  obligation 
to  make  the  prospective  payment  ceased. 

Plaintiff  nonsuit. 

BvionoN,  What  is.— In  order  to  oonatitnte  an  eviction,  it  ia  mffidont  if 
the  paramoont  title  ii  ao  aaaerted  that  the  grantee  or  leaaee  moat  yield  to  it 
or  go  out.  See  note  to  Ferrin  v.  nairshea^  17  Am.  Deo.  788,  aiKl  note  to 
Cwimina  ▼.  Kennedy,  14  Id.  63.  In  8kme  v.  PaUermm,  19  Pick.  478,  and 
in  Mone  v.  Ooddard,  13  Mete.  180^  it  waa  held,  citing  the  principal  oaae, 
that  a  lawM  entry  of  a  mortgagee,  and  a  threat  to  torn  oat  the  tenant  of  the 
mortgagor,  onleaa  he  promiMd  to  pay  rent  to  anch  mortgagee,  amounted  to 
an  actual  and  complete  ouater  or  eviction.  The  principal  oaae  waa  alao  cited 
in  WekhwAdams,  IMetc  496,  and  in  iTaoiolM  v.  Maptard^  13  Id.  356^  to  the 
point,  that  in  oaae  of  auoh  entry  and  threat,  the  tenant  ii  justified  in  paying 
rent  to  the  mortagee,  and  ii  no  longer  liable  to  the  mortgagor.  In  JiagiU  v. 
Hhtmkdi^  16  Am.  Deo.  7<^  it  was  decided  that  a  tenant  of  a  mortgi^Dr 
attorn  to  the  mortgegee,  after  the  mortgage  had  beooine  forfeited. 
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Clendennen  V.  Paulsel. 

{3  MiMOinu,  380.] 

WILL  VOT  Lu  TO  Recover  ior  the  Amoukt  ow  Wobk  done  nndei 
ft  oofBDant  which  one  party  thereto  has  prevented  the  other  from  folflll* 
i^gl  the  aotion  mnst»  in  mich  a  case,  be  brought  upon  the  covenant. 

Ebbob  to  the  dreuit  court  of  Oole  ooanty.    The  opinion  statea 
the 


^ij^den  and  BooU^  for  the  plaintiff  in  error. 
WdU  and  Leonard,  for  the  defendant  in  error. 

"By  Oonrty  MoQibx»  0.  J.  This  was  an  aotion  of  assumpsil 
farooght  bj  Clendennen,  the  plaintiff,  against  the  defendant,  for 
work  and  labor.  The  defendant  pleaded  non-assumpsit.  Paul^ 
■el,  the  defendant,  had  judgment.  It  appears  by  the  recordi 
that  the  plaintiff  and  his  brother  Daniel  entered  into  a  cove* 
nant  to  build  a  house  of  a  certain  description  for  Paulsel,  at  a 
price  mentioned  in  the  covenant.  Paulsel  covenanted  to  pay  the 
price  agreed  on  for  the  work  when  the  same  was  done.  After 
the  covenant  was  made,  Daniel  Clendennen  refused  to  have  any- 
thing more  to  do  with  the  business,  and  gave  the  same  entirelj 
np  to  John .  He  then  went  on  under  the  covenant  and  performed 
a  considerable  part  of  the  work  under  the  covenant,  when 
Paulsel  refused  to  let  him  proceed  any  farther.  He  desisted, 
and  brought  his  action  of  assumpsit  alone  for  the  work  done. 

The  plaintiff  moved  the  court  to  instruct,  etc. ,  that  if  tho 
plaintiff  could  recover  at  all,  it  must  be  on  the  covenant;  and 
that  he  could  not  recover  in  this  form  of  action  for  work  dono 
under  the  covenant;  which  instruction  the  court  gave.    Thi» 
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opinion  of  the  court  is  assigned  for  error.     It  is  insisted  by 
Messrs.  Hajden  and  Scott,  for  the  plaintiff  in  error,  that  where 
a  contract  is  pat  an  end  to  by  the  party,  the  other  party  may 
consider  the  whole  contract  as  rescinded,  and  go  for  the  ivork 
as  if  no  special  contract  or  covenant  existed.    The  first  ease 
cited  to  support  this  position  is  Weaver  v.  Bentlei/,  1  Cai.   47. 
This  was  a  case  of  a  covenant  on  the  part  of  Bentley  to  deliver 
to  Weaver  a  lease  of  a  lot  of  ground  by  a  certain  day,  and   in 
default  thereof,  two  notes  on  Weaver  were  to  be  paid.     Weaver 
on  his  part  did  not  sign  the  covenant,  nor  does  it  appear  by  the 
covenant  what  Weaver  gave  as  consideration  thereof.    Bentley 
failed  to  deliver  the  lease.    Weaver  paid  several  sums  of  money 
as  a  part  of  the  consideration,  then  brought  his  action  of  as- 
sumpsit to  recover  the  money  back.    The  majority  of  the  court 
held  that  the  plaintiff  had  his  election  either  to  affirm  the  con- 
tract or  go  on  the  covenant,  or  to  disaffirm  the  contract  and 
recover  back  the  money  which  he  had  paid.     Livingston,  Jus- 
tice, dissented.     His  ground  of  dissent  is,  that  as  the  plaintiff 
had  his  remedy  on  the  covenant,  he  must  resort  to  that  alone. 
It  is  our  opinion  that  Livingston  was  right,  and  the  court  was 
wrong.     The  authorities  and  cases  cited  by  Messrs.  Wells  and 
Leonard  for  the  defendant,  will,  in  our  opinion,  show  what  the 
true  law  is.    The  first  authority  is  1  Chit.  Fl.  91,  which  says, 
where  the  party  has  a  higher  security,  he  must  found  his  action 
thereon.     In  page  92  he  says,  assumpsit  will  not  lie  where  there 
has  been  an  express  contract  under  seal.    But  he  says  it  would 
lie  if  the  deed  were  signed  by  the  plaintiff  only.    That  rule 
applied  to  this  case  would  be,  that  if  Paulsel,  in  this  case,  had 
not  signed  the  covenant,  then  Clendennen,  after  having  per- 
formed the  covenant,  or  having  been  prevented,  must  bring  his 
action  of  assumpsit. 

There  are  many  other  cases  given  where  a  deed  may  have  been 
concerned  between  the  parties,  and  assumpsit  will  lie;  but  the 
case  at  bar  does  not  come  up  to  any  of  them.  The  next  author- 
ity cited  is  that  of  Young  v.  Presion,  4  Granch,  239,  cited  in 
Condensed  Reports,  98.  This  was  an  action  of  assumpsit  for 
work  and  labor.  It  appeared  in  evidence  that  the  plaintiff  had 
done  the  work  under  a  sealed  instrument,  and  had  been  X'l^^ 
vented  by  the  defendant  from  doing  the  balance. 

The  supreme  court  of  the  United  States  held,  that  as  the 
plaintiff  bad  a  clear  right  of  action  under  the  covenant,  he 
must  resort  thereto.  3  Stark.  1762,  is  to  the  same  point,  where 
it  is  said  that  when  the  parties  have  made  an  express  contract. 
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Bone  can  be  implied.    We  consider  the  role  as  laid  down  in  the 
ease  of  Taung  ▼.  Preston  is  the  true  one.     Many  other'  ftuthoti- 
ties  have  been  cited  to  the  same  point.     We  are  willing  to  ad- 
mit that  it  has  been  held  in  some  cases,  as  cited  by  the  plaintiff's 
connael,  that  where  the  party  has  covenanted  to  do:  an  act  and 
has  failed,  the  covenantee  has  been  allowed  to  recover  the  mone^ 
paid  in  assumpsit.    Bnt  if  any  of  these  cases  establish  the  doc- 
trine that  the  party  can  sue  in  assumpsit  where  he  has  a  security 
of  a  higher  nature,  on  which  he  can  sue,  we'have  no  hesitatibti 
in  saying  the  cases  are  not  law.    1  Powell  on  Contracts,  417,  is 
eited  by  the  plaintiff,  where  it  is  laid  down  that  if  he  who  is  to 
be  benefited  by  another's  fulfilling  a  contract,  is  the  occasion 
why  it  is  not  fulfilled,  the  contract  is  thereby  entirely  dissolved, 
and  the  party  bound  is  discharged  from  his  obligation.    This 
rale  applies  to  this  case  in  this  way,  that  if  Paulsel  prevented 
the  plaintiff  from  fulfilling  his  covenant,  ihen  he  may  sue  on 
the  covenant,  and  allege  the  prevention,  and  will  be  entitled 
to  hia  money  as  if  he  had  performed  the  covenant.     It  can  not 
mean  that  the  matter  is  to  be  considered  as  if  the  sealed  instru- 
ment never  had  been  made.     According  to  this  view  of  the  sub^ 
jeet,  the  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Cited  in  Helm  v.  WilMm^  4  Mo.  43^  to  the  point  that  where  there  is  a  spe- 
cial ■greement,  and  the  plaintiff  ia  prevented  from  doing  the  work,  he 
may  recover  the  worth  of  the  labor  at  leart,  or  he  may  recover  for  the  whole, 
as  if  performed;  in  Porter  v.  Sea^  6  Id.  30,  to  the  point  that  where 
there  is  a  special  contract  the  plaintiff  must  declare  on  it,  and  if  it  has  not 
been  performed  he  mayaUege  prevention  by  the  defendant  as  an  ezcnse; 
tn«/aiTifii{  V.  Farris,  Id.  160,  to  the  point  that,  when  the  covenantee  does  any 
act  of  forcible  prevention,  the  covenantor  is  released  from  the  performance 
of  his  contract;  in  LiUle  v.  Mercer,  0  Id.  220,  to  the  point  that  the  plaintifl 
mart  declare  on  the  contrset*  and  may  recover  as  il  he  had  fully  performed; 
in  Crump  v.  Mead.  3  Id.  234,  in  Oarred  v.  Doniphan,  10  Id.  165,  and  in 
Broun  V.  0au89,  Id,  266,  to  the  point  that  assumpsit  will  not  lie  for  a  stipu- 
bted  price  due  on  a  contract  under  seal;  and  in  Meysenburg  v.  8ehieper,  43 
Id.  434,  to  the  point  that  he  who  prevents  a  thing  from  being  done  shall  not 
avail  himself  of  the  non-performance  which  he  has  occasioned.  In  Kermedp 
▼.  Ketmedy,  5  Am.  Dec  629,  it  was  decided  that  if  the  obligee  is  the  cause  6t 
the  non-performanoe  of  a  covenant,  the  obligor  is  thereby  discharged. 


Deayeb  v.  Savagb. 

[i  IfBWOUBI.  953.] 

AanomnaiT  to  Trvbtxb  fob  BainnT  or  Cekditobs  is  good  and  ef- 
leetnal  without  containing  a  schedule  of  the  property  assigned,  or  of  the 
creditors  provided  for. 
DiBiQB  Baa  THS  Right  to  Pretkb  one  creditor  to  another. 
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Wbet  of  enor  from  the  St.  Louis  drcnit  oonri.    The  opimon 
•iates  the  case. 

AUen,  for  tbe  plaintiff  in  error. 

By  Oourty  Wash,  J.    The  plaintiff  sued  Keen  and  Pa^e  bj 
attachment  in  the  circuit  court,  and  summoned  the  defendants 
as  garnishees.  Judgment  was  rendered  against  the  defendants. 
Keen  and  Page,  and  one  of  the  garnishees,  and  in  faTor  of  tbe 
other  garnishees,  the  defendants  in  error;  to  reTerse  which,  the 
plaintiff  now  prosecutes  his  writ  of  error  in  this  court.    The 
facts  disclosed  in  the  answer  of  the  garnishees  are,  ''that  on  the 
fifth  of  July,  1881,  the  defendants.  Keen  and  Page,  who  had 
previously  been  partners  in  mercantile  busines,  dissolved  pail- 
nership  on  such  terms  that  all  the  stock,  goods,  debts,  and  ef- 
fects of  the  firm  became  the  sole  property  of  the  partner  Page, 
who  took  possession  of  the  same,  and  carried  on  the  business 
tiQtil  the  thirteenth  of  the  same  month,  when  he  executed  a 
<1eed  of  that  day  to  John  H.  Gay,  and  John  Smith  and  brother, 
eunveying  all  his  household  furniture,  goods,  chattels,  mer- 
chandise, debts,  and  sums  of  money  due  and  owing  or  belong- 
ing unto  him,  said  Page,  and  all  securities  taken  and  obtained 
for  the  same,  of  whateTer  kind  or  nature,  or  wheresoerer  the 
same  may  be  found  in  either  Missouri  or  Illinois;  to  have  and 
Lold  the  same  in  trust;  to  collect  the  debts  and  convert  the 
property  into  money,  and  out  of  this  fund  to  pay  first  the  ex- 
penses of  the  trust,  the  sums  due  to  the  clerks  and  servants,  as 
privileged  debts,  and  then  four  thousand  dollars  to  an  indorser 
for  Seen  and  Page;  then  to  pay  other  securities,  indorsements, 
and  borrowed  money;  and  next  to  pay  moneys  due  on  oonsign- 
tnents  and  for  reut  of  the  warehouse;  apd  the  balance  to  pay 
over  generally  to  the  creditors  of  Keen  and  Page,  proportion- 
ally, according  to  their  respective  claims;  and  the  surplus,  if 
there  should  be  any  after  paying  all  the  debts,  to  pay  over  to 
said  Page  or  his  representatives."    A  general  power  was  con- 
tained in  the  deed  authorizing  the  grantees  to  collect  debts, 
etc.,  and  to  constitute  and  appoint  one  or  more  attorneys  under 
them  as  substitutes  to  fulfill  and  execute  the  same  duties  and 
powers  under  the  deed.    Page  put  the  above-named  trustees, 
Oay,  Smith  and  brother,  into  possession  of  all  his  effects.    They 
took  and  kept  possession  of  the  same  until  the  twelfth  of  August 
thereafter,  when,  at  the  request  of  many  of  the  creditors  pro* 
vided  for  in  said  deed,  and  with  the  consent  of  Page,  they  exe- 
cuted a  deed  to  the  defendant  garnishees,  Savage  and  Tabor, 
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iransferrmg  the  same  goods,  effects,  etc.,  to  them  as  irasiees 
for  the  same  uses  and  purposes.  Savage  and  Tabor  took  imme- 
diate poBBession  of  the  property  under  said  deed,  and  were  pro- 
ceeding in  the  discharge  of  their  duties  as  trustees  under  said 
deed,  when  the  attachment  was  served  on  them.  Interrogato- 
ries were  submitted,  in  answer  to  which  the  garnishees  set  out 
in  subetanee  the  facts  as  above  stated,  and  deny  that  the  effects 
in  their  hands  are  liable  to  the  attachment.  No  issues  were 
made  up  for  trial.  Judgment  was  given  upon  the  answers  of 
the  garnishees,  which  were  not  denied,  and  the  sole  question 
arising  on  the  record  is,  whether  the  deed  from  Page  be  good 
and  valid  in  law.  It  is  objected  by  Mr.  Allen,  for  the  plaintiff 
in  error,  that  the  deed  is  void. 

First,  for  want  of  certainty  in  the  description  of  the  pi^perty 
conveyed;  and. 

Second,  because  it  establishes  a  preference  among  the  cred- 
itors of  the  grantor. 

The  authorities  cited  do  not,  as  we  think,  support  the  position; 
on  the  contraiy ,  the  law  is  regarded  as  well  settled  that  a  debtor 
has  a  right  to  prefer  one  creditor  to  another:  5  T.  B.  420;  8 
Id.  521 ;  2  J.  C.  B.  806;  4  Id.  629.  And  that  a  general  assign- 
ment without  a  schedule  of  the  property  conveyed,  or  of  the 
creditors  provided  for,  will  be  good  and  effectual:  7  Pet.  618. 

The  judgment  of  the  circuit  court  is  therefore  affirmed,  with 
costs. 


DsBioa  MAT  PBxn»  OKB  Gbsditqb  to  Avotbeb.— ^t(^hm  v.  Ortm^  20 
Ain.-Dec.  602;  JfadUe  v.  Cainu,  16  IcL  477;  Wilier  v.  Ferris,  4  Id.  864. 

The  prineipftl  oMe  ia  cited  in  PaMek  ▼.  Keeler,  49  Mo.  661,  to  the  poiiit 
that  a  genenl  aesigniDeat  of  alia  man'i  property  to  hit  ereditors  ia  not  per  m 
frmodiileBt. 


Daooeti  t;.  Shaw. 

[S  MmooBi,  964.] 
Oouoir  Cabbub  is  Bispoksiblk  fob  All  LossbSi  except  thow  that  are 
inevitable^  or  that  arise  from  the  act  of  God  or  of  public  enemiee,  onleai 
he  be  protected  by  the  teima  of  hie  contract 

Ebbob  to  the  St.  Louis  circuit  court.    The  opinion  states  the 


AUen,  for  the  plaintifb  in  error. 

Bj  Court,  Wash,  J.    This  was  an  action  of  assumimt  com* 
menced  bj  Shaw,  the  defendant  in  error,  against  the  plaintiffs 
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in  error,  in  the  St.  Louis  circuit  court,  to  recoyer  of  them 
(being  the  owners  of  the  steamboat  St.  Louis),  the  value  of  three 
crates  of  earthenware  shipped  on  board  the  St  Louis  in  good 
condition,  etc.,  to  be  transported  from  New  Orleans  to  the  dtj 
of  St.  Louis,  and  there  delivered  in  like  good  order  and  con- 
dition to  the  defendant  in  error,  the  dangers  of  the  sea  onlj 
excepted,  etc.  The  material  facts,  as  preserved  in  the  bill  of 
exceptions,  are,  "that  the  three  crates  of  earthenware  com- 
plained of  were  lost  from  on  board  the  steamboat  SL  Louis, 
in  the  Mississippi  river,  on  her  passage  from  New  Orleans  to 
St.  Louis;  that  at  the  time  the  crates  were  lost,  they  were  not 
stowed  in  the  hold  of  said  steamboat,  but  were  placed  upon 
the  lower  guard  under  cover  of  the  upper  guard,  and  from  that 
position  were  struck  off  into  the  river  by  another  boat  running 
against  the  St.  Louis  in  the  night;  that  goods  stowed  on  the 
guard  were  more  exposed  to  accidents  than  when  stowed  in  the 
hold  of  the  boat;  that  the  loss  was  sustained  by  the  running  of 
the  steamboat  Courtland  upon  the  steamboat  St.  Louis,  in  a 
dark,  smoky  night;  that  at  the  time  of  the  injury  the  steamboat 
Si  Louis  was  steered  by  a  pilot  as  good  as  any  upon  the  river; 
that  she  was  under  way,  hugging  the  bar,  which  lay  on  the 
right  hand,  and  running  by  soundings  in  about,  two  fathoms  of 
water,  and  as  near  the  bar  as  was  thought  safe;  that  from  this 
position  a  light  was  seen  across  the  head  of  the  bar,  which  at 
first  was  not  believed  by  the  pilot  of  the  St.  Louis  to  be  the 
light  of  another  boat;  that  the  Courtland  turned  the  head  of 
the  bar,  when  her  lights  disappeared,  and  were  not  seen  again 
from  the  St.  Louis  until  the  boats  had  approached  so  near  each 
other  as  to  render  it  impossible  to  avoid  a  contact;  that  the 
Courtland,  as  if  afraid  of  running  aground,  turned  out  ob- 
liquely from  the  bar,  and  struck  the  St.  Louis  with  her  bow- 
sprit and  cutwater,  so  as  to  carry  away  the  afterpart  of  the 
wheel-house  and  afterguard,  with  the  three  crates  and  sundry 
stores  belonging  to  the  boat,  which  were  stowed  together  on 
the  guard,  etc. ;  that  by  the  uniform  course  of  navigation  on 
the  Mississippi,  steamboats  ascending  hug  the  shore,  and  those 
descending  keep  the  stream;  that  in  transporting  goods  in 
steamboats  on  the  western  waters,  it  is  the  universal  practice 
to  stow  above  hatches  upon  the  decks  and  guards  such  goods 
as  are  not  subject  to  be  easily  damaged  by  the  weather,  par- 
ticularly crates  and  casks  of  earthenware,  etc.''  Upon  this 
state  of  facts  the  plaintiff  moved  the  court  to  instruct  the  jury 
that  the  loss  of  the  crates  did  not  occur  by  one  of  the  dangers 
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of  the  seas,  within  the  ezoeption  in  the  bill  of  lading,  which  in- 
stmction  was  given.  The  defendants  then  moved  the  court  to 
instmct  the  jniy,  that  if  they  find  from  the  evidence  that  the 
master  and  navigators  of  the  defendants'  boat  nsed  reasonable 
care  and  diligence  with  the  three  crates,  and  that  the  same 
were  lost  without  the  negligence  or  fault  of  the  defendants  or 
their  servants,  the  defendants  are  not  liable  in  this  action. 

2.  That  the  fact  that  the  three  crates  were  stowed  upon  the 
guards  of  the  boat,  does  not  make  the  defendants  liable  in  this 
action,  if  they  would  oot  have  been  liable  in  case  the  crates 
had  been  stowed  in  the  hold  of  the  boat,  etc.;  which  instruc- 
tions prayed  for  by  the  defendants  were  refused;  to  the  giving 
and  refusing  of  which  said  several  instructions  the  defendants 
excepted.  Thereupon  the  plaintiff  in  the  circuit  court  had  ver- 
dict and  judgment,  to  reverse  which,  the  present  writ  of  error  is 
prosecuted;  and  the  defendants  below,  who  are  plaintiffs  here, 
assign  for  error  the  giving  the  instruction  asked  by  the  plaintiff, 
and  the  refusal  of  the  court  to  give  the  instructions  asked  by 
the  defendants.  Mr.  Allen,  for  the  plaintiffs  in  error,  insists 
that  the  bill  of  lading  is  a  contract  of  bailment,  in  the  execution 
of  which  ordinary  care  and  diligence  only  on  the  part  of  the 
bailee  can  be  required.  The  authorities  cited  do  not  bear  him 
out.  A  carrier,  it  is  true,  may  be  regarded  as  a  bailee  for  hire; 
but  he  will  be  held  in  the  light  of  an  insurer,  responsible  for  nil 
losses  but  those  that  are  deemed  inevitable,  or  arising  from  the 
act  of  Ck>d,  and  of  the  king's  enemies  (see  1  T.  B.  27,  and  5 
Id.  889),  unless  he  be  protected  by  the  terms  of  his  contract 
The  only  exception  in  this  case  is,  loss  arising  from  the  danger 
of  the  seas.  And  the  circuit  court  decided  very  correctly,  that 
the  loss  of  the  crates  in  this  case  did  not  come  within  the 
exception.  The  objection  that  it  was  a  question  for  the  deter- 
mination of  the  jury,  and  not  for  the  decision  of  the  court,  is 
not  well  raised.  The  contrary  thereof  is  the  law.  Regarding 
it  as  a  bailment  for  hire,  what  should  be  deemed  reasonable  care 
and  diligence  would  depend  upon  the  circumstances  to  be 
ascertained  by  a  jury,  but  when  ascertained,  to  be  determined 
by  the  court  The  instructions  asked  for  by  the  defendants 
were  therefore  wrong,  and  correctly  refused  by  the  circuit  court; 
the  first  presenting  a  question  of  law  in  the  abstract,  proper  for 
the  oourt,  and  the  second  a  state  of  facts,  from  which  it  was  the 
duty  of  the  court  to  decide  the  law  in  the  way  it  was  decided. 

The  judgment  of  the  circuit  court  is,  therefore,  affirmed  with 
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Common  Cjjkbikbs  abk  Liabli  for  all  lomm  oUier  than  thoie  anring  from 
the  act  of  Qod,  or  from  pablic  enemies.  See  St^mboat  Lymx  v.  Fldker,  12 
Mo.  264,  dting  the  principal  case;  Smyrl  v.  Nwlon^  23  Am.  Deo.  146;  JBwari 
T.  Street,  Id.  131;  Craig  ▼.  ChUdrtM,  14  Id.  751;  WUUams  ▼.  QtraOp  7  Id. 
235;  CoftT.  if eifedbM.  5  Id.  200;  /Scft^fettiT.  ^arMy»  Id.  206. 
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t;.  The  State. 

Wbit  of  Erbob  Lm  or  a  Gapixal  Cabs  in  thk  state;  bat  a  bill  of 


tiona  will  not  be  allowed  or  ooneidered  m  aooh  a 

Ebbob  from  the  St.  Lonia  oirooit  court.  The  opiiiion  states 
the  case. 

Bates,  for  the  pziaoner. 

AUen.  for  the  state. 

By  Ooart^  Wash,  J.  This  was  aa  indictment  against  ICtohell 
for  murder.  Verdict  of  gnilty  and  judgment  of  death  in  the 
eireuit  court,  to  rcTerse  which  judgment  the  plaintiff  now  pros- 
ecutes his  writ  of  error  in  this  court.  Mitchell  excepted  to  the 
judgment  of  the  circuit  court  on  several  matters  arising  in  the 
progress  of  the  tiial  below,  tendered  his  bill  of  exceptions,  and 
had  them  signed  by  the  court;  and  in  that  way  caused  the  mat- 
ters of  exception  to  be  spread  upon  the  record.  In  this  state 
of  the  case  a  motion  has  been  made  by  Mr.  Allen  (dronit  at- 
torney) to  quash  the  writ  of  error,  and  two  questions  are  jn^ 
seated  for  the  consideration  of  this  court. 

1.  Will  a  writ  of  error  lie  in  a  capital  casef  2.  Was  the 
prisoner  entitled  to  his  bill  of  exceptions  f 

The  authorities  cited,  2  Tidd,  1188;  2  Salk.  604;  2  Learned, 
101,  lay  down  the  law  clearly  as  settled  and  administered  in  the 
English  courts.  It  is  undoubted  law  that  in  England  the  writ 
of  error  in  cases  of  treason  or  f elouy  will  not  lie  without  the 
conseot  of  the  king.  It  is  then  a  matter  of  grace  and  favor. 
It  has  been  held  by  this  courts  however,  and  may  now  be  taken 
aa  the  settled  law  of  this  land,  that  here  the  parfy  will  be  en- 
titled of  right  to  his  writ  in  all  cases  where  in  England  he 
would  have  it  with  or  without  the  consent  of  the  crown. 

It  remains  now  to  consider  the  effect  of  the  writ,  and  whether 
the  bill  of  exceptions  can  be  allowed  or  considered  in  this  case. 
This  question  has  been  most  elaborately  and  ably  argued  by 
Mr.  Bates,  of  counsel  for  the  prisoner,  and  by  Mr.  Allen  fof 
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Ihe  state.    It  is  not  proposed  to  examine  the  arguments  and  aa« 
thorities  in  detail,  but  merely  to  state  the  principal  positions 
sssumed,  and  our  understanding  of  the  law  in  regard  to  them. 
It  is  insisted  that  a  bill  of  exceptions  is  a  mere  corollary  or 
nceessary  incident  to  the  writ  of  error,  and  that  the  writ  of  er« 
tor  being  a  writ  of  right  in  all  cases,  criminal  as  well  as  civil, 
in  order  to  make  it  effectual  the  suitor  must  be  allowed  in  all 
eases  his  bill  of  exceptions.    It  is  answered  that  the  writ  of 
error  removes  merely  the  record  proper.    That  the  bill  of  excep- 
tions is  intended  to  place  upon  the  record  some  matter  that 
would  not  ap][>ear  in  the  regular  progress  of  the  cause.    Id  look- 
ing into  the  record  proper,  it  may  be  seen  if  the  inferior  courts 
have  jurisdiction  of  the  subject-matter  and  proceed  regularly  to 
judgment.    The  collateral  means  to  be  employed,  or  steps  taken 
in  the  oause^  are  left  to  the  judgment  of  the  inferior  courts,  and 
can  not  be  reviewed  or  examined  but  upon  bills  of  exception, 
by  which  they  are  placed  upon  the  record;  and  it  may  be  well 
intended  by  the  legislature  that  the  appellate  'court  shall  have 
power  to  correct  such  errors  only  of  the  inferior  courts  as  may 
appear  on  the  record  proper  of  such  courts.    It  is  then  insisted 
that  the  statute  of  Westminster  2,  13  Edw.  I.,  which  gives  the 
Inll  of  exceptions,  is  to  be  regarded  as  the  law  of  this  land  in 
full  force,  and  that  in  its  terms,  as  well  as  spirit,  it  applies  as 
well  to  criminal  as  civil  cases.     To  this  it  is  answered  that  in 
adopting  the  common  law,  and  the  statutes  in  aid  thereof  down 
to  the  4th  of  James  I.,  the  British  statutes  so  adopted  must  be 
taken  and  understood  as  construed  by  the  British  courts  at  the 
time  of  adoption,  and  that  for  five  centuries  and  upwards  it  has 
been  uniformly  held  in  those  courts  that  the  statute  above  cited 
does  not  extend  to  cases  of  treason  or  felony.     In  minor  crim- 
inal cases,  bills  of  exception  have  been  allowed  ex  gratia.    The 
reason,  justice,  or  policy  of  the  construction  is  not  now  to  be 
questioned.    Buch  long  established  principles  and  precedents 
are  not  to  be  uprooted  or  disturbed.    It  is  better,  in  such  cases, 
to  take  the  law  as  we  find  it,  and  conclude  that  it  is  founded  in 
good  reason,  than  to  change  or  attempt  to  change  it  merely  be- 
cause we  can  not  see  the  reason  of  it.    It  is  again  insisted  that 
this  court  is  required  by  the  constitution  to  exercise  a  superin- 
tending control  orer  the  circuit  court  in  all  cases,  which  can 
not  be  done  without  the  aid  of  bills  of  exception,  etc.;  and  here 
it  may  be  answered  that  this  court  must  employ  the  means  pro- 
vided by  the  legislature,  and  use  such  as  the  constitution  af- 
fords, where  no  means  are  provided.    In  legislating  on  the  sub- 
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jeot  of  bilLi  of  ozoeptioiiy  they  oonfine  themBelyeB  ezpready  and 
carefully  to  dvil  cases.  Their  failure  to  provide  for  them  in 
criminal  as  well  as  civil  cases,  whilst  they  were  passing  upon 
the  subject^  is  to  be  taken  as  equivalent  to  an  express  de* 
nial  of  them.  Leaving  this  court  to  exerdse  its  superintending 
control  over  the  drouit  court  by  writ  of  error  mersly.  not  choo** 
ing  to  provide  for  it  all  the  means  that  may  be  neoessazy  in  aU 


ated  ind  aplahwd  in  Vanghmy.  TAe  AM^  4  Md  SH  nd  hdd  sol  to 
have  dMided  ihtA  hflk  of  cxoeptioni  woold  be  allowed  in  ndnor 
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LoBD  V.  Collet. 


[6  Nsw  Hufpnaan,  09.] 
LUBEUTT  lOE  BlOOmOOVBINO  THB  CREDIT  OV  AVQfEHBB  wkm  OOljWliert 

the  rwMiinm«nd>tion  was  false  and  fraudnlent. 
A  EBOomxRDATiOH  IS  voT  TO  BE  P&BSUHiD  Tbavdvjmst  beoaiuM  it  hap- 
poDfl  not  to  be  trae.    The  fraud  ia  a  qaestion  for  the  Jniy. 

Oasb  for  falsely  representing  one  Hobbs,  jun*,  to  be  a  man 
of  credit,  whereby  the  plaintiff  was  induced  to  trust  him,  and 
lost  a  sum  of  money.    The  recommendation  was  as  follows: 

**  This  may  certify,  that  Josiah  Hobbs,  jun.,  is  competent  to 
pay  the  sum  of  one  hundred  dollars  within  any  reasonable  term 
of  time,  and  we  hereby  recommend  him  as  possessing  credit  to 
that  extent.  Newfield,  April  10,  1829.  G.  L.  Smith,  John 
Hobbs,  John  CoUey." 

The  plaintiff  sold  goods  to  Hobbs,  jun.,  on  the  faith  of  this 
certificate,  to  the  amount  of  one  hundred  and  four  dollars,  tak- 
ing his  note  therefor,  part  of  which  has  been  paid.  Eyidence 
was  introduced  by  both  parties,  tending  to  show  the  state  oi 
Hobbs,  jun.'s,  property,  the  preponderance,  however,  tending 
to  prove  that  he  was  worthless  when  the  certificate  was  made. 

The  court  instructed  the  juxy  that  if  Hobbs,  jun.,  was  in  fact 
destitute  of  credit  when  the  certificate  was  given,  the  plaintifi 
was  entitled  to  recover.    Verdict  for  the  plaintiff. 

H6bb8,  for  the  defendant,  moved  for  a  new  trial  on  the  ground 
of  misdirection,  and  relied  upon  Patdey  v.  Freeman,  8  T.  B. 
61;  Eyre  v.  Dwnrford,  1  East,  Zl^yHaycrafl  v.  Creasy,  2  Id.  92i 
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Ihpp8 y.  Lee,  8  Bos. &  Pul.  867;  Bean  y.  Bean,  12  Mass.  20;frard 
y.  Center,  8  Johns.  269;  VpUm  y.  Fai^  6  IcL  181  [  5  Am.  Dec. 
210 1;  Taung  y.  CovttU,  8  Id.  28  [6  Am.  Dec.  816];  RusaeU  ▼. 
Clark's  Eafrs,  7  Oranch,  69;  2  Kent  Com.  885;  PaUen  y.  Owmey^ 
17  Moss.  182  [9  Am.  Dec.  141];  Eutchinean  y.  BM,  1  I^ani. 
558;  Cross  v.  Peters,  1  Greenl.  876  [10  Am.  Dec.  78]. 

Sullivan  and  TMetts^  contra. 

By  Court,  Bighabdson,  C.  J.  The  question  in  this  case  is^ 
whether  the  jury  were  misdirected  in  a  matter  of  law. 

It  is  well  settled  that  an  action  of  this  kind  can  not  be  sn^ 
tained,  unless  the  recommendation  be  both  false  and  frando- 
lent.  Becommendations  are  generally  understood  to  be  nothing 
more  than  the  opinion  of  those  who  giye  them,  resting  upon 
common  reputation  and  the  apparent  circumstances  of  the  in- 
dividual  recommended,  and  not  upon  any  minute  examination 
of  his  affjEtirs.  And  it  is  well  known  that  men  who  are  ap» 
parently  in  good  credit,  and  in  easy  circumstances,  turn  out  to 
be,  in  reality,  insolyent.  It  is,  therefore^  yery  obyious  that  a 
recommendation  ought  not  to  be  presumed  to  be  fraudulent, 
merely  because  it  happens  not  to  be  true.  The  law  on  this  sub- 
ject is  explained  in  the  cases  cited  by  the  counsel  of  the  de- 
fendants, and  in  many  other  cases:  Ames  y.  Mdward,  8  Taunt. 
637;  Hamar  v.  Alexander,  6  Bos.  k  Pul.  241;  Vernon  y.  JCsys,  12 
East,  631;  Pewtris  y.  Austen,  6  Taunt.  522;  2  Stark.  Ey.  467; 
Fletcher  y.  Bowsher,  2  Stark.  N.  P.  0.  561;  OaUager  y.  Brunei^ 
6  Cow.  846;  Barney  y.  Dewey,  13  Johns.  224  [7  Am.  Dec.  872]; 
Scoa  y.  Lara,  Peake  N.  P.  0.  226;  7  Bing.  105;  Faster  y.  Charles^ 
6  Id.  896. 

In  this  case  the  juiy  were  told,  in  substance,  that  if  the  rec- 
ommendation was  false,  it  must  be  presumed  to  be  fraudulent. 
But  it  is  certain  that  a  false  representation  is  by  no  means  nec- 
essarily a  fraud  in  law.  If,  then,  the  writing  which  was  signed 
by  the  defendants  in  this  case,  is  to  be  considered  .as  nothing 
more  than  a  common  recommendation,  it  is  clear  that  the  quee- 
tion  of  fraud  was  a  question  of  fact,  to  be  settled  by  a  jury,  and 
the  direction  given  was  wrong. 

We  have  attentively  considered  the  writing  which  was  giyen 
by  these  defendants.  It  is  not  in  the  common  form  of  a  letter  of 
recommendation.  With  respect  to  the  competency  of  Hobbs 
to  pay  one  hundred  dollars,  it  is  a  certificate.  As  to  his  credit, 
it  is  a  recommendation.  Now,  a  certificate  is,  strictly  speaking, 
a  certain  assurance  of  that  which  it  states.     But  these  defend- 
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ants  are  probably  eommon  men,  who  are  not  likely  to  know 
Tery  accurately  the  precise  force  of  the  word  certify.  It  is 
probable  that  in  certifying  that  Hobbs  was  competent  to  pay 
one  hundred  dollars,  they  intended  nothing  more  than  to  ex- 
press an  opinion  that  he  was  competent.  And  it  is  probable 
that  the  certificate  would,  in  general,  be  understood  to  express 
nothing  more  than  this. 

We  are,  on  the  whole,  of  opinion  that  the  jury  were  mis- 
directed, and  there  must  be  a  new  trial,  in  order  that  it  may  be 
submitted  to  the  jury  to  say  whether  the  writing,  which  was 
signed  by  the  defendant,  was  fraudulent  as  well  as  false. 

New  trial  granted. 

LiABtUTr  voB  RaoomaomAnoH  voa  CsEDrr.— This  sabjeot  la  briefly 
iffacwMfiil  in  the  note  to  UpUm  ▼•  Vail,  6  Am.  Dea  210.  The  principles 
there  laid  down  are  in  hannony  with  the  adjudicated  cases  of  the  variotts 
itates,  altboQ^  the  decirions  cited  in  their  support  are  taken  mostly  from 
the  New  York  reports.  In  Pculey  ▼.  Freeman,  3  T.  R.  51,  the  qnestion  of 
one's  UafaiUty  for  loss  arising  from  his  recommendation  of  another's  bosineas 
standing  or  character,  was  first  raised.  The  coort  were  not  unanimous  upon 
a  proposition  that  seemed  so  novel;  but  the  conclusion  reached  and  followed 
in  all  the  subsequent  esses  presenting  similar  features  was,  that  for  falsely 
representing  one  to  be  of  good  credit  who  was  in  fact  unworthy  to  be  trusted, 
a  liability  resulted  for  loss  occasioned  to  a  perscm  who  was  intended  to  be  de- 
esiYed  and  who  was  deoeiyed.  The  essentiali  of  the  liability  were  recognized 
to  be  the  false  assertion  of  a  fact  with  intent  to  deceive,  whereby  one  was 
deceived  end  damaged.  There  is  now  no  departure  in  principle  from  this 
rule.  Wherever  these  essentials  exist,  the  liability  attaches;  although  in 
Rngland  and  in  some  of  the  states,  as  wDl  be  subsequently  shown,  statutes 
have  framed  a  rule  of  evidence,  by  which  the  injurious  representation  is  to 
be  proved.  But  decisions  have  gone  much  farther,  and  have  held  men  re- 
sponsible for  recommendationa  of  others^  where  the  drcnmstances  differed 
Cram  those  presented  in  Padty  v.  Frteman,  A  review  of  the  cases,  however, 
justifies  the  statement^  that  the  reoonmiendation  must  be  false  and  fraudu- 
lent. One  source  of  discussion  has  been  as  to  what  was  meant  by  fraudulent. 
Before  passing  to  a  considenition  of  this  question,  those  general  propoeitions 
which  have  been  settled  in  the  course  of  judicial  examinations  of  it  will  be 
first  adverted  to. 

Ths  Rbfrisbbtation  must  hayb  Oocasiomkd  Damagi.— It  is  not  suffi- 
cient to  fix  the  liabili^  of  a  defendant^  that  he  represented  to  the  plaintiff 
that  a  certain  person  was  of  good  mercantile  standing,  knowing  at  the  time 
that  he  was  insolvent.  If  the  plaintiff  did  not  incur  loss  by  reason  of  a  re- 
liance upon  that  false  statement^  he  can  recover  nothing  from  the  party 
making  it.  Fraud  without  damage  furnishes  no  cause  of  action—- a  principle 
ss  old  as  3  Bolstr.  95,  and  reiterated  in  Taylor  v.  Oueut^  58  K.  Y.  262;  langi 
V.  Brown^  0  Wis.  310;  S.  C,  17  How.  (IT.  S.)  183^  and  stated  expressly  or  im- 
pliedly in  all  of  those  decisions  whta^  one  has  been  held  answerable  for  his 
recommendations  of  another's  credit. 

It  is  not  ESSEHTIAL  THAT  TUE  PeBSON  MaXINO  TBS  FaLSB  ATVZBMATION  IS 

to  be  benefited  by  it.     Cases  bavo  arisen  where  the  representations  were 
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made  Ui  induoe  a  sale  to  the  party's  Judgment  debtor.    A  very  maaif eat  bene- 
fit aocmes  in  aach  iwitancea  to  the  one  who  inspired  the  oonfidenoe.    Other 
eircnmstaDces  can  be  readily  imagined  where  a  man  might  deriTe  some  ad- 
vantage from  representing  another's  basiness  standing  to  be  good.     Bot  this 
advantage  or  benefit,  whatever  it  may  be,  is  not  the  gravamen  of  the  deceived 
party's  action ;  it  is  for  the  injury  to  himself,  and  not  for  the  benefit  the  de- 
ceiving party  receives,  that  the  action  is  brought*  and  on  that  ground  alone 
can  it  be  sustained.    Therefore,  to  entitle  one  to  recover  for  loss  for  anin»^ 
goods  to  an  insolvent,  in  reliance  upon  the  assertions  of  another,  it  is  noi 
necessary  to  show  that  that  other  has  derived  any  benefit  from  his  false  and 
fraudulent  representation:    Haycrafl  v.  Creasy,  2  East,  92;  Vernon  v.  JTeys^ 
12  Id.  636;  PasUy  v.  Freemen,  3  T.  B.  61;  FoBter  v.  Charka,  6  Bing.  896; 
CorhUv,  ^roiim,  8  Id.  433;  PoOUA  v.  If a£b«r,  3  Bam.  &  Aid.  122;  LoMgridffe 
V.  Levy,  2  Mee.  &  W.519;  J^uaeelly.  ClarVe  .fiEB'r8,7Cranch,69;  UptonT.  Vail^ 
6  Johns.  181;  S.  C,  6  Am.  Dec.  210;  Toung  v.  Otis,  8  Johns.  23;  S.  a,  5  Am. 
Dec.  316;  AlUn  v.  Addington,  7  Wend.  10;  S.  C,  11  Id.  375;  CfaOagker  ▼. 
Bund,  6  Cowp.  346;  PaUon  v.  Ctumey,  17  Mass.  182;  S.  C,  9  Am.  Dec  141; 
Tryon  v.  WhUmareh,  I  Mete.  1;  LobdeU  v.  Baker,  Id.  193;  Wise  v.  WUooa^  1 
Day,  22;  HaH  v.  TaOmadge,  2  Id.  381;  S.  (X,  2  Am.  Dee.  105;  Eunngt  r. 
CaUumn,  7  Vt.  79;  Wedce  v.  BurUm,  Id.  67;  Ymmg  v.  HaU,  4  Cku  lOa 

Thx  PLAiirriTF  IN  Pabticdlab  Nked  not  bi  Intkndbd  to  bb  I>b- 
tRAUDED. — ^If  a  false  representation  is  made,  intended  to  give  a  false  credit^ 
any  one  who  happens  to  be  injured  by  it  may  maintain  an  action  therefor: 
JToun^  V.  HaU,  4  6a.  100.  The  case  of  Addingion  v.  Allen,  11  Wend.  974^ 
883,  illustrates  this  doctrine.  A  letter  was  written  by  Addlngton  to  one 
Wilson,  of  New  York  city,  concerning  one  Baker,  in  which  the  following 
language  was  used:  ** Mr.  Baker  is  going  to  your  place  to  buy  goods;  he  baa 
been  a  merchant  some  years  at  Aurora,  Erie  county;  he  has  bought  his  goods 
at  Buffalo,  Utica,  and  elsewhere  heretofore;  any  aasiBtanoe  you  may  give 
him  by  way  of  buying,  would  be  thankfully  acknowledged,  he  being  an  ac- 
quaintance of  mine."  At  the  time  Addington  had  two  unsatisfied  judgments 
against  Baker,  and  ;i  bond  and  warrant  to  confess  judgment  against  him. 
Although  the  letter  nas  artfully  drawn,  yet  from  Addington's  declarationa, 
and  the  surrounding  circumstances,  it  was  found  by  the  jury  that  he  intended 
to  induoe  Wilson  to  hold  Baker  out  as  a  merchant  of  fair  standing,  and 
worthy  of  credit,  in  order  that  he  might  obtain  goods  from  New  York 
sellers,  which  Addingion  could  subject  to  the  executions  on  lus  judgments. 
Baker  applied  to  Allen's  house,  and  referred  them  to  Wilson,  who  said  that 
he  would  trust  Baker  on  Addington*s  recommendation.  The  goods  were 
therefore  sold  on  creilJt,  but  Baker  becoming  insolvent,  their  price  could  not 
be  collected,  whereupon  the  action  against  Allen  was  then  commenced. 
Chancellor  Walworth  said:  ** Both  reason  and  natural  justice  require  that  bo 
should  be  held  liable  for  the  damage  the  plaintiff  has  sustained  by  that 
fraud.  It  is  not  neoeflsaxy  that  tbe  defendant  should  have  had  any  particular 
individual  in  view  as  the  person  who  was  to  be  defrauded.  *  *  *  But 
where  a  party  plans  a  deliberate  fraud,  and  fuznislies  the  meana  to  another 
to  carry  that  plan  into  effect  upon  some  one  of  a  particular  class  of  penons^ 
as  in  this  case,  it  is  idle  to  contend  that  he  is  not  answerable  for  the  conse- 
quences, because  he  did  not  know  upon  what  partioular  individual  of  tbe 
elass  the  fraud  would  be  perpetrated."  In  the  ooutm  of  the  ohanoeUor'a 
opinion,  he  expressed  a  doubt  as  to  the  question  whether  one  who  makes  a 
false  written  recommendation  of  another's  credit  with  intent  to  deceive 
some  partioular  person,  would  be  liable  to  others  who  have  met  with  a  loan  oa 
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llie  £ut]i  of  wntdh  roproflontelioii.  It  it  ooncnwd,  howow*  tint  oco  who  Mts 
afloat  a  falae  and  frandalent  izutnimeiit  onght  not  to  bo  rdioTed  from  ra* 
aponaibilityy  becanae  some  one  other  than  he  intended  to  deoeive  was  de- 
frmodad  by  it.  One  onght  to  bear  the  loss  of  his  frandnlent  acts;  and  this 
the  more  in  this  partioalar  connection,  inasmuch  as  the  actual  intent  to  do* 
esive  ia  not  a  leqnisite  to  the  liability. 

In  the  earlier  eases,  some  stress  was  laid  upon  the  fact  that  the  repcesenta- 
tioQ  waa  made  with  a  frandnlent  intent,  that  the  fradnlent  assertion  of  a 
fMat,  or  frandnlent  oonoealment  of  a  fact,  oonoeming  another's  credit,  was 
made  with  a  view  to  deoeive  some  one.  Snch  were  Pasley  v.  Freeman;  Jcuigi 
▼.  Broion,  17  How.  (U.  8.)  183;  Lord  v.Ooddard,  13  Id.  198,  where  it  is 
said  that  the  simple  fact  of  making  representations  which  tnm  out  not  to  be 
tne,  nnoonnected  with  a  frandnlent  design,  is  not  sufficient;  that  an  intention 
to  deoeiTe,  or  actual  fraud,  ia  essential  But  more  reoent  oonsiderations  of 
thia  qnestion  have  led  the  courts  to  adopt  a  more  comprehensive  construction 
of  '*  fraudulent*'  as  used  in  the  mis.  Mr.  Justice  Bell,  in  Bo^fd  v.  Browne,  6 
Pk.  SL  ZIO,  310,  thus  states  the  principles  that  now  govern  in  the  case  of 
the  false  and  fraudulent  recommendation  of  another's  business  standing  and 
cfedit: 

"  The  ground  of  action  ia  the  deceit  practiced  upon  the  injured  party,  and 
thia  may  be  either  by  the  positive  statement  of  a  falsehood,  or  the  suppression 
of  material  facts,  which  the  inquiring  party  is  entitied  to  know.  The  ques- 
tion always  Is,  Did  the  defendant  knowingly  falsify,  or  willfully  suppress  the 
truth,  with  a  view  of  giving  a  third  party  a  credit  to  which  he  was  not  en- 
titled T  It  is  not  necessary  that  there  should  be  collusion  between  the  party 
fslsely  recommending  and  the  party  who  is  recommended;  nor  is  it  essential, 
in  support  of  the  action,  that  either  of  them  intended  to  cheat  and  defraud 
the  trusting  party  at  the  time.  It  is  enough  if  such  has  been  the  effect  of 
the  falsehood  relied  on.  Misrepresentations  of  this  character  are  frequentiy 
made  from  inconsiderate  good  nature,  prompting  a  desire  to  benefit  a  third 
person,  and  without  a  view  of  advancing  the  party's  own  interests.  But  the 
motives  by  which  he  was  actuated  do  not  enter  into  the  inquiry.  If  he  make 
representations  productive  of  loss  to  another,  knowing  such  representations 
to  be  fake,  he  is  responsible  as  for  a  fraudulent  deceit. "  And  although  miarep- 
resentatian  without  design  is  ssid,  in  2  Kent  Com.  sec.  490,  to  be  insufficient  for 
an  action,  yet  it  is  observed,  in  qualification  of  this  general  atatement:  ''But 
if  recommendation  of  a  purchaser,  as  of  good  credit,  to  the  seller,  be  made  in 
bad  faith,  and  with  knowledge  that  he  was  not  of  good  credit,  and  the  aeller 
sustains  damage  thereby,  the  person  who  made  the  representation  is  bound 
to  indemnify  the  seller."  What  bad  faith  is,  or  what  may  be  deemed  fraud- 
ulent within  the  meaning  of  the  rule  regarding  false  and  fraudulent  represen- 
tations, is  then  the  point  to  be  determined.  The  positive  assertion  of  that  as 
true  which  is  known  not  to  be  true,  is,  beyond  doubt,  fraudulent;  theoonoeal- 
Dent  of  material  circumstances  by  the  party  making  the  recommendation,  is 
also  fraudulent,  as  stated  in  the  above  decision  from  Pennsylvania;  but  is 
the  positive  sssertion  of  that  as  true  which  the  party  has  not  reasonable 
grounds  to  believe  to  be  true,  fraudulent?  It  has  been  held  that  if  the  defendant 
honestiy  thought  the  person  he  recommended,  to  be  solvent  and  worthy  of 
credit^  no  liability  would  arise:  McOraeken  v.  West,  17  Ohio,  16;  end  in  all  those 
cases  where  an  intention  to  deceive  is  regarded  as  essential  But  ought  not 
one  who  asserts  as  a  fact,  that  which  is  untrue,  and  which  he  has  not  reason- 
able cause  for  believing  to  be  true,  to  be  held  responsible  for  losses  which  his 
rsoklsas  statements  may  have  occasioned  ?  Does  not  such  conduct  amount  to 
Daa  ToL.  XZY— 99 
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a  finmd  in  Uw»  for  which  a  par^  shoold  be  anairanblet  Ko  deeinon  hmm 
been  fonnd  going  this  length,  although  Munroe  ▼.  PriieheU^  16  Ala.  786,  790, 
•eema  to  faTor  it»  and  in  Jtuuell  ▼.  Clark,  7  Cranoh,  69,  Chief  Joetioe  Mar- 
shall says  that  "  in  snoh  oase  it  is  oertainly  incaations  and  indisoreet  to  iiae 
tenns  which  imply  absolute  and  positive  knowledge.  It  may,  perhi^M^  b« 
admitted  that  in  such  a  case  fraud  may  be  presumed  on  slighter  evidence  than 
would  bo  lequired  in  a  case  where  a  letter  was  written,  with  more  ciroom- 
Bpeotipn.  Yet  in  such  a  case,  where  the  oonminnication  is  honestly  made,  and 
the  party  making  it  has  no  interest  in  the  transaction,  he  has  never  beesi 
declared  to  be  responsible  for  its  actual  verity." 

This  brings  us  to  the  distinction  which  has  been  drawn  between  the  state- 
ment of  a  fact  and  the  expression  of  an  opinion,  regarding  anothei's  ability  to 
meet  his  liabilities.    For  the  honest  expression  of  an  opinion,  one  can  not  be 
compelled  to  make  good  the  loss  sustained  by  another  who  has  relied  upon  it. 
A  prospective  seller  takes  the  opinion  for  what  it  may  be  worth;  he  can  not 
demand  that  one  who  has  said  he  believed  another  to  be  solvent  should  be 
equally  liable  with  one  who  has  said  that  that  other  is  solvent.    The  framing 
a  recommendation  in  the  form  of  an  opinion,  itself  casts  some  doubt  upon  the 
actual  existence  of  the  fact  concerning  which  the  opinion  is  expressed.     In 
Crown  V.  Brown,  30  Vt.  707*  on  a  written  order  directed  to  the  plaintiff  to 
sell  the  writer  certain  books,  the  defendant  wrote:  "I  consider  the  above 
order  good."    The  plaintiff  urged  that  this  indorsement  induced  them  to  scU 
the  books,  the  price  of  which  they  could  not  recover  from  the  buyer,  the 
writer  of  the  order.    The  court,  notwithstanding,  construed  such  indofse- 
ment  to  amount  to  no  more  than  the  statement  of  the  defendant's  belief  in 
regard  to  the  purehasei's  pecuniaiy  responsibility,  and  held  that  if  that  belief 
was  honestly  entertained,  it  could  not  subject  him  to  liability  for  falsehood 
or  deceit,  however  erroneous  it  might  be.    An  opinion  might  readily  be  given 
with  the  view  to  deceive,  and  where  such  is  the  case,  the  same  liabili^  would 
attach  as  would  foUow  a  false  and  fraudulent  representation  respecting  an- 
other's credit. 

Tbat  thb  SzAiKMnrT  xubt  bb  Falsi  is  illustrated  by  the  facts  of  a  recent 
New  York  case,  where  it  was  remarked  that  if  the  person  represented  to  be 
■olventy  is  so  in  faot^  thougji  the  party  making  the  representation  beUeved 
him  to  be  insolvent,  yet  can  there  be  no  recovery  against  snoh  party.  *'Ne 
rule  of  law  with  which  I  am  acquainted,"  says  Judge  Westbrook  in  BabooA 
V.  Libhey,  63  How.  Pr.  255,  267,  "will  justify  a  recovery  upon  a  true  repre- 
sentation, because  the  party  making  it  supposed  it  to  be  otherwiae.  Such  a 
role  would  certainly  not  sustain  an  action  to  recover  damages  upon  goods 
sold,  nor  for  trusting  a  party,  when  the  representation  was  literally  true.** 

Whktheb  RKPBSSENTATioir  XUBT  Bs  IK  WBiTiiffa. — ^Before  Lord  Tentor- 
den*8  act^  9  Geo.  IV.,  c  14,  it  was  not  necessairy,  in  order  to  fix  one's  liability 
for  a  false  and  fraudulent  representation  respecting  another's  credit,  that  such 
representation  should  be  in  writing.  By  that  act  it  was  provided  that  "  no  ac- 
tion shall  be  brought  after  the  first  of  January,  1829,  whereby  to  charge  any 
person,  upon  or  by  reason  of  any  representation  or  assuranoe  made  or  given 
concerning  or  relating  to  the  character,  conduct,  credit^  ability,  trade,  or 
dealings  of  any  other  person,  to  the  intent  or  purpose  that  such  other  persoo 
may  obtain  credit,  money,  or  goods,  unless  such  representation  or  assuranoe 
be  made  in  writing,  signed  by  the  party  to  be  chaiged  therewith."  In  sev- 
eral of  our  states  this  act,  in  substance,  has  been  introduoed.  Where  it  does 
not  prevail,  an  oral  representation  will  be  sufficient  to  render  one  liable,  if  it 
have  the  requisites  herein  specified.    So  far  as  oonld  be  discovered,  thoaa 
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itnAes  which  have  adopted  Lord  TenierdeD'a  act  are:  Alahiwna,  Rev.  Code, 
1867, 1 1864;  Indiana,  1  Davis  Stat  1870,  p.  604;  Maine,  Sev.  Stat.  1871,  p. 
787;  Kanaohnsetti,  Gen.  Stat  I860,  p.  527;  Michigan,  2  Comp.  Laws,  1873; 
p.  1457;  Miaioiiii,  1  Wagner  Stat  1870,  p.  657;  Vermont,  Gen.  Stat  1802» 
p.  453;  \rii)ginia,  Code,  1800,  p.  627;  Weat  Virginia,  Kelly's  Rev.  Stat,  a  (Xv 
|I;  Wjoaung,  Comp.  Laws,  1876,  p^  85a 


Horr  V.  Hodoe. 

[6  Kxw  HAMF■aI■l^  lOA.] 
All  Wa0MB8  npon  matters  in  which  the  parties  have  no  interest,  beyond 
what  is  created  by  the  wager  itself,  are  void. 

Wbtf  of  error  to  reverse  a  jndgment  of  the  court  of  common 
pleaa.  The  action  was  assumpsit  for  money  had  and  received. 
Hodge  and  Bunker  made  o  bet  of  five  dollars  each  on  a  horse- 
race to  be  run,  and  deposited  the  money  with  Hoit.  It  was 
agreed  that  the  horses  should  run  until  the  wager  was  won, 
and  that  if  either  should  refuse  to  let  his  horse  run,  the  monej 
was  to  be  forfeited  to  the  other.  The  horses  ran  once,  but 
neither  won.  Hodge  then  withdrew  his  horse  and  refused  to 
let  him  run  again,  and  demanded  his  deposit  of  Hoit.  The 
latter  refused  to  surrender  the  deposit,  but  gave  the  ten  dollars 
to  Bunker,  who  was  ready  and  willing  to  run  his  horse  again- 
The  jury  found  for  the  plaintiff,  pursuant  to  the  direction  of 
the  court. 

B.  Emermm^  for  the  plaintiff  in  error. 

Jf.  JBSnifiwifi,  cofilrti* 

By  CJourt,  BiOBaBMcnr,  0.  J.  The  wager,  in  this  case,  wa9 
upon  a  matter  in  which  neither  parly  had  any  interest  beyond 
what  was  created  bj  the  wager  itself;  and  if  the  wager  had  been 
won  by  Bunker,  on  the  seventh  of  August,  1880,  Hodge  would 
have  been  entitled  to  recover  of  Hoit  the  money  he  deposited, 
if  demanded  at  any  time  before  it  was  paid  over  to  Bunker.  All 
wagers,  upon  matters  in  which  the  parties  have  no  ioterest,  are 
void  contracts:  Perkins  v.  Eaton,  8  N.  H.  152;  1  Bam.  &  Aid. 
683;  8  Stark.  Ev.  1656;  16  East,  160;  1  Oar.  &  P.  618. 

That  part  of  the  contract  which  stipulated,  that  if  either 
should  refuse  to  let  his  horse  run,  he  should  forfeit  to  the  other 
the  money  deposited,  was  nothing  more  nor  less  than  a  wager 
upon  the  courage  of  the  parties  to  have  the  bet  upon  the  horseo 
decided,  and  stands  upon  the  same  ground  as  the  bet  upon  th* 
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The  instmetion  giyen  to  the  jaiy,  in  the  oourt  below, 
oorrect,  and  the  jadgment  moat  be  affinned. 


Waokbs. — See  the  decisions  on  this  sabject  appearing  in  this  aedai^  ooUeoiad 
in  the  note  to  Stoddard  v.  Martin,  19  Am.  Deo.  643.    The  inyalidity  of 
wagers  upon  horse-races,  and  the  subject  of  wageis  at  ^^^«"w»^w^  Uiw,  are  con- 
sidered in  the  recent  decision  of  Oridley  ▼.  Dom,  supreme  conrtol  CUitenia 
opinion  filed  December  31.  1880|  6  P^  a  L.  J.  935. 


Sawyeb  v.  Fellows. 

(6  Nsw  HAxnena,  107.] 

BocmuBT— A  Pabol  Aobbxmxnt,  by  the  Owvebs  of  Anjonnve  Lon^ 
that  a  line  run  by  a  survejror  shall  be  the  boundary  between  thsnit  ia» 
when  executed,  conclusive  upon  them  and  upon  those  <*i«lw*ing  nuder 
them. 

WfiiT  of  entry.  Gtoneial  issae  pleaded.  The  demandant  and 
the  tenant  were  owners  of  adjoining  traots;  the  land  in  qaeetion 
lay  between  the  lots  near  the  dividing  line.  The  demandant 
offered  evidence  tending  to  prove  that  he  and  one  Moody,  un- 
der whom  the  tenant  held,  had  agreed  to  procure  a  sarveyor  to 
run  the  boundary  line  between  them;  that  the  line  was  run; 
that  the  demandant  and  Moody  agreed  to  such  line  as  the  bound- 
ary between  them,  and  put  up  stakes  and  built  a  fenoe  on  the 
line.  If  this  line  is  the  true  boundary  between  the  tiaota,  the 
demandant  was  owner  of  the  land  in  question. 

The  jury  found  as  the  demandant  had  claimed,  and  gare  a 
verdict  in  his  favor. 

Ham  and  BaHieU,  for  the  demandant. 

Liiford,  contra. 

By  OouBT.  We  consider  the  law  as  settled,  that  where  the 
owners  of  adjoining  lots  agree  to  a  particular  line,  as  the  divid- 
ing line  between  them,  the  agreement  is  conclaaive  against 
them,  and  all  persons  claiming  under  them:  2  Stark.  Ev.  599; 
Boyd's  Lessee  v.  Graves,  4  Wheat.  613;  Jackson  v.  DysUng,  2 
Oai.  197;  Makepeace  v.  Bancroft,  12  Mass.  469;  2  Johns.  224. 

Judgment  on  the  verdict. 

FixiKO  BouvDABT  LzNB  B7  Pabol. — ^Tho  mle  of  the  principal  oms  will  be 
found  in  harmony  with  the  decisions  of  other  states,  as  oollsoted  la  the  note 
to  Smith  V.  Dudley,  13  Am.  Dec.  222. 
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Rasdajll  v.  Pbofbietobs  of  Chkahtrw  Tubnfike. 

[•  Hsw  Hammthb,  147.] 

Wana  a  BBn>os  Bioomss  Dsvectivs  by  the  gradual  decay  of  its  timbei% 
and  the  danger  ib  not  open  and  viable  to  all,  the  owners  thereof,  who 
ecmtinae  to  keep  the  same  open,  and  to  take  toll,  are  liable,  notwith- 
standing they  notified  a  person  who  was  injared  thereby  not  to  try  to 
pass  over. 

Oasb  for  damages  sustained  by  the  plaintiff  in  falling  through 
a  bridge.  It  was  admitted  upon  the  general  issue,  that  the 
defendants  were  a  corporation  owning  the  turnpike  between 
Charlestown  and  Eeene,  authorized  to  take  toll,  and,  by  law, 
liable  for  all  damages  sustained  by  any  want  of  repairs  in  the 
road;  and  further,  that  there  was  a  bridge  which  had  wanted 
repairs  for  two  or  three  years  before  the  day  on  which  the 
accident  happened,  and  which  by  many  was  considered  danger- 
ous to  pass  with  a  heavy  load.  It  appeared  that  the  plaintiff 
was  passing  over  the  road  with  a  very  heavy  load  drawn  by  five 
horses;  that  before  he  came  to  the  bridge,  he  was  told  by  some 
member  of  the  corporation  that  the  bridge  was  not  safe,  and 
that  he  had  better  go  another  way,  but  the  plaintiff  said  that 
heavier  loads  than  his  had  gone  over,  and  he  drove  on.  In 
crossing  the  bridge,  the  wagon  and  two  of  the  horses  fell 
through,  and  were  injured.  The  road  was  kept  open  and  toll 
taken  at  the  time  the  accident  occurred. 

The  court  instructed  the  jury,  that  as  the  defect  resulted  from 
gradual  decay  of  the  timbers  of  the  bridge,  and  it  had  been 
generally  known  for  two  or  three  years  that  there  was  danger, 
so  long  as  the  corporation  kept  the  road  open  for  public  use 
and  received  toll,  so  long  they  were  responsible  for  the  suffi- 
ciency of  the  road;  that  it  was  not  enough  to  give  notice  of 
danger  in  order  to  exonerate  themselves;  they  were  bound  to 
inform  those  who  passed  that  there  was  danger  for  which  they 
would  not  be  responsible,  and  to  have  refused  to  take  toll* 
Verdict  for  the  plaintiff.    Motion  for  a  new  trial. 

Wilaon,  for  the  plaintiff. 

Hubbard^  oorUra^  cited  Famum  v.  Concord,  2  N.  H.  894; 
Thompson  v.  Bridgewaier,  5  Pick.  190;  SmUh  v.  Smith,  2  Id. 
621  [13  Am.  Dec.  464];  Harlow  v.  Eumiaion,  6  Oow.  191;  BuUer- 
fidd  V.  Forrester,  11  East,  60;  Flown  v.  Adam,  2  Taunt.  314;  8 
Stark.  986. 


By  CSoun.    We  have  attentively  considered  this  case,  and  are 
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of  opinion  thai  the  direetions  giyen  to  the  jury  were  eoneot. 
WhereTer,  in  these  eases,  the  danger  results  from  natural  de- 
cay»  and  is  not  open  and  visible  to  all,  the  corporation  is  respon- 
sible so  long  as  they  take  tolL  It  is  not  enough  that  they  giv* 
notice  that  there  is  danger.  In  order  to  exonerate  themselyee, 
they  must  give  notice  that  there  is  danger  for  which  they  will 
not  be  answerable,  and  must  refuse  to  take  tolL 
Judgment  on  the  verdict. 

Pabxbb,  J.,  having  been  of  counsel,  did  not  sit. 


DxiBonvB  HiouwATB^  manioipAl  ocnpontioii's  liability  fors  Memet  v.  Lt^ 
€uter,  6  Am.  Doo.  03.  Tompika  oorporatioiili  liability  fort  SkUe  v.  Jf«rvit 
Tun^^  Oo.^  7  Id.  5711. 


Bailet  v.  SmONDB. 


[6  Hsw  Hamtcbb^  un.] 
A  Non  Patabus  "in  good  leather,  such  as  snitei''  ii  payable  in  soeb 

aa  would  anit  the  payee. 
Whkbb  a  Notb  18  Patabls  nr  Qoods  at  a  partionlar  place,  on  <1wnaad,  the 

maker  ia'  boond  to  have  the  goodi  alwaya  ready. 

AssuMPsrr.  The  plaintiff  alleged  that  the  def endant,  for  value 
received,  promised  to  pay  the  plaintiff  eighty-seven  dollars  and 
£f ty  cents  in  good  leather,  such  as  would  suit  the  plaintifl^  on 
demand,  at  Ifr.  Blade's  tanyard,  in  Walpole,  with  interest. 
Oeneral  issue  pleaded.  Plaintiff  produced  a  note  signed  by  the 
<]efendant,  but  it  was  payable  "  in  good  leather,  such  as  suits." 
An  objection  that  the  variance  was  fatal  was  overruled.  On 
the  sixteenth  of  February,  1828,  plaintiff  presented  the  note 
at  the  tanyard,  and  demanded  payment  in  heavy  sole  leather. 
There  was  none  such  there*,  but  there  was,  immediately  after 
the  sixteenth  of  February,  at  that  place,  ready  for  the  plaintiff^ 
enough  of  such  leather  to  pay  the  note.  Verdict  for  the  plaint- 
iff.   Motion  for  a  new  trial. 

Chamberlain,  for  the  plaintiff. 

Hubbard,  oofUra, 

By  OouBT.  The  contract  is  stated  in  the  declaration,  not  in 
the  words  of  the  note,  but  according  to  their  legal  effect.  The 
note  is,  without  doubt,  payable  in  such  leather  as  would  suit 
the  plaintiff. 

It  is  settled  that  when  a  note  is  made  payable  in  goods  at  a  par- 
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tioular  place,  on  demand,  the  maker  is  bound  to  hare  the  goods 
always  ready:  Mason  v.  Briggs^  16  Maes.  458;  6  Oow.  618. 
Judgment  on  the  Terdiot. 

Pabksb,  J.,  haying  been  of  counsel,  did  not  sit. 


Ifon  Patablb  nr  Mxbobahi>ibi.— See  the  note  to  Hoberts  ▼.  BeaUff^  21 
Am.  Deo.  422;  Hunier  ▼.  Spwrloek^  22  IcL  ISS.  That  raoh  notes  are  not  iMgo- 
tiable^  eee  eame  referenoee»  and  Ekodety.  Lhutteg^  17  IcL  580,  and  note. 

KoTS  Patablb  at  a  PAimouLAB  Tim  Ain>  Flags:  JfeOoii  ▼•  Oroghaut  15 
Id.  ie3;  SuiiwoM  ▼.  MUeheO,  6  Id.  646;  Smith  r.  McLean.  7  Id.  603;  Com  t. 
Omo,  13  Id.  630. 


GONOBEQATIONAL  SOOIETT  IN  TbOT  V.  FeBBJ. 


[6  Hsw  HAioniiB,  164.] 
brHABTTAim  OF  TowHB  ABB  CoMFEEXRT  W1TNS88I8  for  the  towns  in  which 

they  reside,  without  a  releaee. 
Ginif a  A  Note  to  a  Cokporatxon  eetope  the  maker  to  deny  ite  oorpoiate 


CoKsiDXBATiON  voB  SuBSCBiFTiov.— When  sevenJ  agree  to  oontrilmte  to  a 
eonmion  object  which  they  wish  to  acoompIiBh,  the  promiae  of  eaoh  ia  a 
good  oonaideration  for  the  promiaea  of  the  others. 

Assumpsit  on  the  following  note:  "  January  27,  1825.  For 
and  in  condderation  that  a  fund  of  one  thousand  dollars,  or 
upwards,  be  raised  for  the  support  of  the  ministry,  in  the  con- 
gregational society  in  Troy,  I  promise  to  pay  said  society,  in 
part  of  the  fund,  fifty  dollars,  on  demand,  with  interest  to  be 
paid  annually.  O.  Perry."  The  general  issue  was  pleaded, 
with  notice  that  defendant  would  show  that  the  plaintiffii  were 
not  a  corporation  authorized  by  law  to  maintain  action,  and 
that  the  statute  of  limitations  had  run.  To  prove  a  promise 
within  SIX  years,  and  a  due  organization  of  the  society,  a  mem- 
ber thereof,  one  Lyman  Wright,  was  permitted  to  testify, 
against  the  defendant's  objection.  The  defendant  offered,  but 
was  not  allowed  to  prove,  that  since  the  giving  the  note,  and 
before  suit  was  commenced,  he  had  ceased  to  be  a  member.  It 
was  in  evidence  that  on  the  day  of  the  date  of  the  note,  a  fund 
of  one  thousand  dollars  was  raised  by  notes  of  similar  import 
with  this,  made  by  different  persons. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court. 

Edwards  and  Henderson^  for  the  plaintifil 
TFiZstm,/un.,  a;nd  Chamberlain^  contra. 
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37  Court,  Quxbh,  J.  It  is  objected  that  Wright  was  au  in- 
competent witness,  because  he  was  a  member  of  the  corpora- 
tion. But  it  is  decided  that  inhabitants  of  towns  are  competent 
witnesses  for  the  towns  in  which  thej  reside,  without  a  release: 
Eustis  V.  Parker,  1  N.  H.  273.  And  we  are  of  opinion  that  the 
members  of  parishes  and  school  districts  stand  on  the  same 
ground,  and  that  the  witness  in  this  case  was  properlj-  ad- 
mitted. 

And  we  are  of  opinion  that  it  was  not  necessaxy  in  this  case 
to  prove  that  the  corporation  was  duly  organized.  The  giving 
of  the  note  is  an  admission  by  the  defendant  of  the  ezistenoe 
of  the  corporation,  and  he  can  not  now  be  permitted  to  deny 
that  there  is  a  duly  organized  corporation:  Angell  on  Corp. 
881. 

It  is  further  contended  that  the  defendant  ought  to  have 
been  permitted  to  show  that  he  had  ceased  to  be  a  member  of 
the  corporation.  But  we  are  of  opinion  that  the  evidence  re- 
jected  was  wholly  immaterial.  By  ceasing  to  be  a  member  of 
the  society  he  ceased  to  be  liable  for  any  tax  afterwards  raised 
by  the  society,  but  he  was  not  thereby  discharged  from  his  con- 
tract.   The  note  was  not  a  tax. 

It  is  objected  that  the  note  is  without  consideration  and  void. 
But  we  are  of  opinion  that  a  good  consideration  was  shown  in 
this  case.  When  several  agree  to  contribute  to  a  common  ob- 
ject which  they  wish  to  accomplish,  the  pronuse  of  each  is  a 
good  consideration  for  the  promises  of  the  others:  Qeorge  v. 
Harris,  4  N.  H.  533  [17  Am.  Dec.  4AA]. 

Judgment  on  the  verdict. 

Pabxeb,  J.,,  having  been  of  counsel,  did  not  sit. 


Mdtctal  Pbomisbs  SumoiKNT  Ck>HBiDnuLTioH  lOB  A  FaoMma — Tmebtr 
V.  Woods,  7  Am.  Deo.  905;  JbAjMm  v.  Bni,  6  Id.  36;  iTowe  v.  O'JMy,  S 
Id.  603. 

VoLUKTABT  SuBSCBiFnoK  lOB  PuBUO  Objsot.— /Vu-Mtn^ioii  Acodtmif  ^ 
AUen,  7  Id.  201. 

Estoppel  to  Dxirr  Poweb  op  Corporation  to  Cohtract. — N.  F.  Flrt^ 
men  Ins.  Co,  v.  Ely,  13  Id.  108.  Btfty  ocmtnotiiig  with  an  anociatioii  m  a 
oorpontum,  and  giving  it  a  receipt,  is  not  eiiopped  tharabj  fimm  deaying  its 
oorponte  existence  in  a  soitbroQgiit  by  it  oil  looh&oontrMt:  IFdSfaiKl  ComI 
Co»  V.  HaUioway,  24  Id.  51,  and  note  53. 
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EbNELET   V.  DaYIB. 

[6  KSw  HAMPCHnui,  210.] 

Afwwwrtwa  OF  A  DiosASSD  Pbivgipal  ABB  EviDENOB  against  the  niretyy 
whftai  thej  are  mada  against  the  principal's  interest  at  a  time  when  he 
was  well  aoqaftinted  with  the  civcamstanoes»  and  no  motive  to  misrepfe- 
sent  appears. 

AoBOMwrT  against  a  soxetj  on  a  proniissoiy  note.  The  de« 
fense  was  that  the  note  had  been  paid.  To  rebut  this,  the  de* 
darations  of  the  principal,  now  deceased,  were  offered  and  re* 
ceiTed  in  evidence  against  the  defendant's  objection*  Verdict 
for  the  plaintiff;  motion  for  a  new  trial. 

Wilcox,  for  the  plaintiff. 

BriUan  and  BeU,  conira. 

m 

By  Ckrartk  Btohabiwoh,  O.  J.  The  admissions  of  Blood,  in  this 
ease,  were  made  at  a  time  when  no  motive  to  misrepresent  the 
natter  can  be  conceived.  They  were  admissions  against  his  in- 
terest. He  is  now  dead,  and  can  not  be  called  as  a  witness; 
and  his  admissions  related  to  a  matter  with  which  he  must  have 
been  well  acquainted. 

The  question  is  whether,  under  these  circumstances,  the  ad- 
missions of  Blood,  the  principal,  are  evidence  against  the  de- 
fendant, who  was  only  a  surety? 

In  general,  admissions  by  one  man  are  not  evidence  against 
another.  But  to  this  there  are  exceptions.  In  many  cases 
where^a  man  has  the  means  of  knowing  a  fact,  and  it  is  against 
his  interest  to  admit  it,  his  admission  is  evidence,  even  against 
another  person.  The  evidence  results,  in  such  a  case,  from  the 
improbability  of  a  man's  admitting  as  true  what  he  knows  to  be 
false,  against  his  interest.  In  some  cases  such  an  admission  is 
as  strong  against  another  person  as  it  is  against  the  person  who 
makes  it. 

In  Warren  v.  OreenviUe,  2  Str.  1129,  an  entry  by  an  attorney 
in  his  debt  book  for  a  deed  of  surrender,  was  held  to  be  evi- 
dence of  a  surrender  against  another  person,  the  charge  appear- 
ing by  the  book  to  have  been  paid,  and  the  attorney  being  dead. 
So  in  Eigham  v.  Bidgtoay,  10  East,  109,  a  charge  in  the  book  of 
a  man  midwife,  for  attending  a  woman  in  child-birth  on  a  par- 
ticular day,  was  held  to  be  evidence  of  the  time  of  the  birth  of 
the  child,  the  diaige  being  marked  in  the  book  as  paid  at  the 
bine,  and  the  man  midwife  being  dead. 

Upon  an  issue  between  A.  and  B.,  whether  0.  died  possessed 


45S  CoBY  V.  Little.  [N.  H. 

of  cortaiu  property,  declarations  of  0.  that  the  property  had 
been  aaaigned  to  A.  are  admissible  against  A.:  Thai  t.  French, 

I  Taunt.  111.*    There  are  manj  cases  to  be  found  in  the  books 
where  the  decision  rests  on  this  ground:  The  King  v.  Hardurick, 

II  East,  678;  Strong  ▼.  Wheder,  5  Pick.  410;  1  Stark.  £t.  308- 
826;  Barry  t.  BObingUm,  4  T.  B.  614. 

In  (7o88  Y.  WaUingUm,  8  Brod.  &  B.  182,  the  question  arose, 
how  far  receipts  given  by  a  principal,  who  was  a  collector  of 
taxes,  were  CTidence  against  his  surety;  but  it  was  not  decdded* 
But  Dallas,  0.  J.,  said  he  could  not  agree  that  receipts  by 
the  principal  could  in  no  case  be  eyidence  against  the  sorelj. 
And  Starkie,  in  his  treatise  on  Evidence,  toL  8, 1388,  shows 
very  clearly  that  upon  principle  the  receipts  were  evidonos 
against  the  surety,  being  admissions  by  a  party  against  his  in- 
terest. 

There  may  be  cases  in  which  admissions  by  a  principal  will 
not  be  evidence  against  a  surety.  But  there  seems  to  be  noth- 
ing in  this  case  which  renders  the  admissions  of  Blood  iasd- 
eyidenoe  against  this  defendant. 


GOBT  V.  liTTCLB 

(6  Hmr  HAmaia,  tlS.] 
A  HoBSS  FouvD  TBaBrASBmo  nr  Avoehir's  Glosb  may  be  tamed  iafte 
the  hi^way,  witbcmt  any  liability  axinng  from  iti  there  stimyiiig  away. 

Wmr  of  error  in  an  action  of  trespass  brought  by  Little 
against  Oory.  They  were  neighboring  land  owners,  one  lot 
fifty  rods  wide  being  between  them.  Little's  mare  had  strayed 
into  Cony's  close;  he  turned  her  into  the  highvray,  and  she 
strayed  away.  Whence  this  action.  The  defendant  asked  a 
direction  to  the  jury  that  he  was  entitled  to  a  verdict.  But  the 
court,  refusing  so  to  act,  instructed  the  jury  that  C!ory  had  a 
right  to  remove  the  mare  from  his  dose,  using  no  unnecessary 
force,  nor  acting  unreasonably,  and  that  the  amount  of  force 
uecessaiy,  and  the  reasonableness  of  the  act,  were  for  the  jury. 
Verdict  for  Little.    Coxy  excepted. 

Uell  and  Woods,  for  the  defendant  in  error. 
J.  Smith,  contra. 

By  Court,  Gbkkn,  J.  The  mare  was  in  Cory's  dose  vrrong- 
tuUy,  and  be  had  a  right  to  remove  her.    The  only  question  to 

1.  /Ml  T.  Ftmdk. 
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be  decided  is,  whether  he  made  himself  a  trespasser  by  an  im- 
proper exeiciae  of  this  right.  There  was  no  road  adjoining  his 
dose  into  which  he  could  torn  her.  He  had  only  the  choice  to 
tom  her  back  into  the  close  of  the  owner,  or  to  tarn  her  into 
the  woods  in  the  way  he  did. 

In  order  to  torn  her  back  into  Little's  close,  there  were  two 
fences  to  pass.  In  the  other  way  there  were  three.  Bat  this 
drcnmstance  is  immaterial,  as  is  also  the  circumstance  that  he 
turned  her  away  in  a  direction  opposite  to  that  of  Little's  close. 
We  are  not  aware  of  any  rule  of  law  that  made  it  his  duty  to 
torn  her  out  in  the  way  that  had  the  fewest  obstructions,  or  in 
a  direction  towards  Little's  close. 

He  took  the  nearest  way  to  turn  her  from  his  own  close,  and 
probably  the  way  which  was  most  likely  to  prevent  her  return; 
and  there  was  no  evidence  that  he  did  her  any  injury. 

What  was  the  evidence,  then,  that  proved  him  to  be  a  wrong- 
doer? We  see  none.  He  found  the  beast  in  his  field,  and 
turned  her  into  the  road.  This  is  aU.  There  is  no  color  of 
pretense  that  he  could  be  held  to  be  a  trespasser  for  this. 

We  are  therefore  of  opinion  that  the  court  ought  to  have 
given  to  the  jury  the  instructions  for  which  the  counsel  for  Oory 
asked,  and  that  the  judgment  must  be  reversed. 


Set  MAardmm  v.  Oarrf  eaUe,  66^  and  citationfl  In  note.  In  regaid  to  light 
ef  land-Ofwnflr  in  reepeot  to  trmgmmng  cattle. 


Doty  v.  Hawkins. 

[6  Ksw  HAMMnas.  247.] 

A  Baxlsb  u  Liablb  nr  Tbovkb  when  he  refuaea  to  deliver  the  property  to 
one  wbom  ho  knowa  to  be  the  owner  thereof,  and  from  whom  hia  bailor 
obtained  the  pwpeiiy  wrongfiilly. 

Tbovxe  for  a  cow,  two  sheep,  and  a  lamb.  General  issue 
pleaded.  The  chattels  were  the  property  of  the  plaintiff  in 
October,  1827,  when  her  father,  without  any  authority,  sold 
them  to  O.  and  E.  A.  Webb,  who  placed  them  with  the  defend- 
ant for  safe  keeping.  The  plaintiff  demanded  them  of  the  de- 
fendant while  they  were  still  in  his  possession,  but  he,  replying 
that  "  he  had  no  doubt  that  they  were  the  property  of  the 
plaintifl^''  said  that  he  could  do  nothing,  the  plaintiff  must  go 
to  the  Webbs.  The  jury  returned  a  verdict  pursuant  to  the  in- 
stmetions  of  the  court.    Motion  for  a  new  trial. 
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Pearson  and  BeU,  for  the  plaintifll 
(hadaU  and  Woods^  contra. 

By  Court,  Upham,  J.  In  this  case,  the  plaintiff'B  title  to  tba 
property  has  been  settled  by  the  jory.  The  Webbe*  claim, 
therefore,  by  a  pretended  sale  from  any  other  aooroe  than  the 
plaintiff,  conveys  no  right.  The  common  maxim,  that  the  bnyer 
must  beware  of  his  title,  applies  to  them,  and  they,  by  their 
purchase,  can  be  no  better  off  than  the  original  wrong-doer.  The 
moment  the  owner  comes  and  demands  possession  of  the  prop* 
erty,  and  it  iq  denied  him,  it  is  a  conversion.  This  is  true  in  all 
cases  where  there  is  an  unqtudiiled  denial,  but  the  ground  taken 
by  the  defendant's  counsel  is,  that  this  was  a  qualified  denial  of 
such  a  character  as  to  exempt  it  from  the  general  rule. 

It  is  said  that  if  an  individual,  in  fact,  casually  finds  prop- 
erty, as  is  in  form  alleged  in  declarations  in  trover,  that  it 
would  not  constitute  a  conversion  for  him  to  require  some  evi- 
dence of  ownership,  and  this  is  undoubtedly  true.  The  indi- 
vidual finding  property  has  a  qualified  interest  in  it,  and  can  not 
be  called  upon  to  surrender  it  without  reasonable  cause,  even 
by  the  owner,  if  thereto  required.  The  principles  governing 
this  exception  have  been  correctly  stated,  but  they  are  not  ap« 
plicable  to  the  present  case.  Here  the  defendant  admitted 
the  plaintiff's  ownership  of  the  property,  but  set  up  the  ficti- 
tious claim  of  the  Webbs  as  a  justification  for  his  detention, 
and  the  case  supposed  would  be  more  parallel  if  the  person 
finding  property  admitted  the  ownership  of  the  one  claiming  it, 
but  still  required  him  to  produce  his  proof,  which  would  be  an 
illegal  detention. 

Here  the  case  finds  that  the  defendant  said  "  he  had  no  doubt 
that  the  creatures  in  question  were  the  property  of  the  plaintiff, 
but  that  he  could  do  nothing,  the  plaintiff  must  go  to  the  Webbs;" 
claiming,  in  fact,  to  hold  the  property  just  so  long  as  the  Webbs 
directed  him  so  to  do,  while  at  the  same  time  he  knew  and 
admitted  that  they  had  no  title— a  species  of  detention  which 
can  not  be  justified,  and  which  must  be  considered,  as  in  ordi-^ 
nary  cases,  an  unqualified  conversion. 

There  is  another  view  of  the  case,  and  that  is  that  the  indi- 
vidual under  whom  the  Webbs  claim  was  a  trespasser.  He 
took  the  property  from  the  plaintiff's  possession  without  author- 
ity— at  least  there  is  nothing  in  the  case  to  show  that  he  had 
BVkch  authority — and  sold  the  property  to  the  Webbs.  The  an- 
thorities  would  seem  to  sustain  the  position  that  the  defendanjkg 
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a  trespasser's  tiUe^  a  demand  upon  him  was  unneoes- 
BBxy  as  a  previous  requsite  to  a  suit.  Howeyer  this  may  be,  it 
18  unnecessary  now  to  decide,  as  under  the  circumstances  of  the 
ease,  with  the  demand  and  refusal  as  made,  the  evidence  of 
conversion  is  beyond  dispute.  To  this  latter  point  are  authori- 
ties: Bull.  N.  P.  47;  Parker  v.  Oodin,  1  Stra.  818;  Alexander 
V.  Sauihey,  6  Bam.  &  Aid.  247;  2  Car.  &  P.  471 ;  CobBeU  v.  Clvi- 
ioni  Stephens  v.  ElwaU,  4  Man.  &  Sel.  269;  8  Stark.  Ev.  1601; 
Perkins  v.  Smith,  1  Wils.  828. 
Judgment  on  the  verdict, 

Pabkie,  J.9  having  been  of  counsel,  did  not  sit. 


Pabsoks  V.  Bellows. 


[6  Nsw  HAMPnoiB,  980.) 

I 


A  OoiraT  nr  Suunna,  not  setting  out  the  words  alleged  to  be  ehnderoiiSb  it 
bed,  even  efter  verdict. 

SiLAjmBB.  Among  other  counts  was  one  alleging  that  the  de- 
fendant had,  in  a  certain  discourse  with  divers  persons,  falsely 
and  maliciously  charged  the  plaintiff  with  theft.  The  words 
uttered  were  not  set  out.  Verdict  for  the  plaintiff.  Motion  in 
arrest,  on  the  ground  that  the  general  count  in  which  the  words 
were  not  set  out,  was  bad. 

Parker  and  Smiih,  for  the  motion.  The  words  must  be  set 
forth:  Stark,  on  Sland.  266-270;  1  Ohit.  PL  881,  882;  Fox  v. 
Vanderbeck,  6  Cow.  616;  Ward  v.  Clark,  8  Johns.  10;  Cook  v. 
Cox,  8  Mau.  &  Sel.  110.  The  statement  of  the  words  written 
or  spoken  must  correspond  with  the  publication  to  be  proved, 
and  they  must  be  proved  substantially  as  laid:  Mditiand  v.  Ooidd-' 
ney,  2  East,  438;  Walters  v.  Mace,  2  Bam.  &  Aid.  766;  Cartwrighi 
y.Wrighi,  5  Id.  615. 

BeU,  contra. 

By  Court,  Biohabi>sok,  C.  J.  A  long  series  of  well-considered 
decisions  seems  to  us  to  have  settled  the  question  which  this 
case  presents;  and,  in  our  opinion,  it  must  now  be  considered  as  a 
well-established  rule,  that  in  a  count  for  slander  by  words,  the 
words  themselves  must  be  set  out,  and  be  set  out,  if  it  be  re« 
quired  to  make  them  intelligible,  with  proper  innuendoes,  and 
a  sufficient  explanation. 

It  is  true  there  are  found  in  the  books  forms  of  general  counts 
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ID  slander^  where  the  words  are  not  set  oat.  Bat  if  we  except 
the  case  of  Nye  y.  Otw,  8  Mass.  122  [5  Am.  Dec.  79],  no  ad- 
judged case  is  foand  in  the  books  sastaining  such  a  coont.  And 
in  that  case  we  find  nothing  stated  which  tends  in  any  degree 
to  show  the  propriety  of  sastaining  such  a  count,  nor  is  there 
any  attempt  to  reconcile  that  decision  with  the  nameroos  rnnoo 
found  in  the  books,  which  seem  to  establish  a  different  rale.  It 
is  there  said,  that  such  a  count  is  not  prejudicial  to  the  defend- 
ant. But  down  to  the  time  of  that  decision,  it  seems  generallj 
to  have  been  supposed  that  it  was  of  some  importance  to  the 
defendant  to  know  the  certainty  of  the  charge  he  was  to  meek 
We  are  of  opinion,  that  as  the  yerdict  has  been  taken  in  this 
case  on  all  the  counts,  and  the  general  coont  is  insoffidenty  the 
judgment  mast  be  arrested. 

Pabksb,  J.,  haying  been  of  coansel,  did  not  ait. 

PBoynr 0  Idkvtioal  Wobss  ui  Slahdeb.— See  Afee  y.  Awk^wh  U 
Deo.  490  and  note. 


Fbankun  v.  Maboh. 


(•  mnr  Hammbbii,  8M.] 

To  liAKB  AH  IsBTBUiaHT  NsQOTXABLB,  no  paitiookr  foim  of  woids  fa 

•ary.    The  following  fa  snffieieiit:  **Oot  19,  1890.    Good  to  E.  01,  or 
order,  for  thirty  doUars,  borrowed  money.    J.  W.  IC" 

Thb  Wobds  "VALUiB«»zyxD"«re  noieeMntieL 

An  iNnoBSBB,  aftkb  a  Note  is  Patabli,  who  lesms  from  the  maker 
eamstanoee  whioh  mi^t  have  been  a  good  defenae^  fa  entittod  to 
where  the  maker  laya  he  will  pay  if  indnlgenoe  fa  granted,  and 
indnlgenoe  fa  given. 

AssuMPSET  by  an  indorsee  against  the  maker  of  the  following 
instrument:  "  Oct.  19, 1880.  Good  to  Robert  Ck)chran,  oi 
order,  for  thirty  dollars,  borrowed  money.  Joseph  W.  March/* 
The  facts  appear  from  the  opinion  of  the  ooort,  to  whom  the 
case  was  submitted  on  a  report  of  arbitrators. 

HacheH,  for  the  plaintiff 

E.  CiMs,  contra. 

Pakkxb,  J.  The  instrument  declared  upon  in  this  caee  is  not 
in  the  usual  form  of  a  promissory  note,  bat  no  particular  form  of 
words  beems  to  be  necessary  to  give  it  that  character:  Bayley 
on  Bills,  8;  Ohit.  on  Bills,  53;  Casbome  ▼.  DuUm,  SeL  N.  P. 
B95;    Morris  ▼.  Lee,  Ld.  Baym.  1896;    S.  0.,  Stra.  629;  Chad" 
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wick  V.  AUm,  Id.  706;  OoOien  Dimpihe  y.  HurUn,  9  Johns.  217 
[6  Am.  Deo.  278];  EusseU  t.  Whipple,  2  Cow.  636;  MUcheU  t. 
Culver,  7  Id.  337. 

It  has  repeatedly  heen  held  that  the  words  **  yaloe  received/' 
though  nsoally  inserted,  are  not  essential:  3  Kent  Oom.  60; 
PcpleireU  r.  Wilaon,  Stra.  264;  McLeod  ▼.  Snee,  Ld.  Baym.  1481; 
Emery  v.  BarOeU,  Id.  1666;  Bayley,  24;  Bel.  N.  P.  336.  The 
note  ri  this  case  shows  that  it  is  founded  upon  a  sufficient  con- 
sideration, it  purporting  on  its  face  to  haye  been  giyen  for 
money  borrowed;  and  **  good  to  B.  0.  or  orderp"  is  equivalent 
to  a  promise  to  pay  B.  0.  or  order. 

The  counsel  for  the  defendant  has  not  contended  in  the 
argument  that  this  is  not  a  negotiable  promissory  note,  but  denies 
the  right  of  the  plaintiff  to  recover,  because  the  note  was  in- 
dorsed long  after  it  was  payable;  and  contends  that  the  cir- 
cumstanceSy  as  between  Cochran  and  the  defendant,  at  the 
time,  and  before  the  indorsement,  were  such  that  he  could 
have  successfully  defended  against  Cochran  in  an  action  on  the 
note,  and  that  he  is  entitled  to  make  the  same  defense  against 
the  plaintiff,  who  took  it  after  it  was  to  be  considered  as  a  dis- 
credited note. 

Tbe  facts  will  support  the  position  that  the  plaintiff  took  the 
note  under  such  circumstances  as  to  put  him  upon  an  inquiry 
xelative  to  its  validity;  and  if  the  case  had  rested  here,  it  might 
have  been  necessary  to  consider  how  far  the  facts  stated  would 
constitute  a  sufficient  defense  as  against  the  payee.  But  we 
do  not  find  it  necessary  to  examine  that  part  of  the  case.  The 
plaintiff  having  taken  the  note,  presented  it  the  same  day  to  the 
defendant  for  payment;  and  if  the  defendant  had  then  refused 
to  pay  it,  the  plaintiff  might  perhaps  have  obtained  the  amount 
of  Cochran  in  some  other  way.  But  instead  of  this,  the  defend- 
ant told  the  plaintiff  that  if  he  would  wait  a  month  or  so,  he 
would  pay  the  note;  and  the  plaintiff  has  folly  complied  on  his 
part,  as  he  waited  several  months  before  commencing  this  suit. 
In  this  time,  the  circumstances  of  Cochran  may  have  materially 
changed,  and  the  security  of  the  plaintiff  may  depend  upon  a 
recovery  in  this  case. 

Wigigin  v.  DamreU,  4  N.  H.  G9;  and  Albe  v.  LUOe,  6  Id. 
24  7,  are  direct  authorities  for  the  plaintiff,  unless  the  other 
circumstancea  attending  the  transaction  between  the  plaintiff 
and  the  defendant  distinguish  this  case  in  principle  from  those. 

The  case  finds  that  the  defendant,  at  the  time  the  note  was 
presented  to  him,  stated  that  he  had  not  supposed  this  was  a 
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promiflsoiy  note;  that  he  understood^  when  he  dgned  it,  that  it 
was  a  receipt;  and  that  he  had  claims  against  Cochran. 

But,  after  stating  all  this,  the  defendant  closed  by  a  promise 
that  he  would  pay,  notwithstanding  these  fact84  Upon  this  the 
plaintiff  relied,  and  the  case  stands,  therefore,  as  if  those  facts 
had  not  been  stated.  Any  defense,  which  those  &ots  might 
haye  constituted,  was  waiyed  when  the  defendant  said  he  would 
pay,  notwithstanding,  and  he  can  not  now  be  permitted  to 
them  up  in  bar  of  the  plaintiff's  recoyeiy. 

Judgment  for  the  plaintiff. 


What  ImrBuioam  asm  NsoonAaLS.    flae  tiie  aolt  to  Ifoelly  ▼• 
g&mi^  14  Am.  Dm.  419^  and  note. 


Fbenoh  V.  HOIT. 

[6  New  SAicnBUi,  STO.] 

AmmnBTBAToa  of  Iiuvbtatb  Estatb  APFi»TXiro  loa  Ls^ys  io  Sill  BsAurr 

most  give  notioe  of  such  application,  otherwiae  the  nle  midar  the  linnneo 

oonveys  no  title. 
BucH  NoTics  IS  Neoessa&t,    notwithstanding  the  adminiitiatriz  is  the 

mother  of  the  minor  heiis  for  whom  no  guardian  has  been  appointed,  and 

notwithstanding  the  insolvency  of  the  estate. 
Teb  Mothbb,  as  Guabdiah  bt  Natubi,  OB  roB  KuBTUBB,  has  no  eontrol 

orer  the  estate  of  the  child,  nor  is  she  under  any  vesponaihilify  lor  the 

due  care  of  it. 

Tbbspass  for  breaking  and  entering  the  plaintiff's  dose.  The 
defendants  were  the  heirs  of  William  H.  Hoyt,  their  father. 
The  plaintiff  claimed  under  a  sale  by  the  widow*  the  administra- 
triXy  under  a  license  of  the  probate  court.  The  application  for 
the  liceuse  was  made  without  any  notioe,  and  when  the  defend- 
ants were  minors.  The  father  died  seised  of  the  loous  in  qito. 
The  case  was  submitted  upon  these  facts. 

O,  SuU%v€m  and  C.  H.  Aiherion,  for  the  plaintiff. 

Jame8  Bdl,  contra. 

Pabxeb,  J.  Bj  the  statute  of  July  2, 1822,  empowering  the 
seyeral  judges  of  probate  to  license  executors,  administrators, 
and  guardians  to  sell  real  estate  in  certain  cases,  it  is  enacted, 
that  in  default  of  personal  estate  to  answer  the  just  demands 
against  the  estate  of  any  person  deceased,  the  judge  of  probate, 
where  the  administration  was  granted,  is  empowered  to  license 
and  authorize  the  executor  or  administrator  of  such  estate  to 
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mU  at  public  auction,  so  mnch  of  the  real  estate  of  the  deceased 
as  shall  raise  a  sum  of  money  to  be  fixed  upon  by  the  judge,  and 
sufficient  for  the  purpose — "  Provided,  neyertheless,  that  in  all 
cases  of  application  by  an  executor  or  administrator  for  license 
to  sell  real  estate,  the  judge  of  probate,  before  he  grants  such 
license,  shall  cause  the  heirs  and  dcYisees  to  such  estate,  or  their 
guardians,  to  be  notified  thereof,  and  at  what  time  and  place 
they  may  be  heard  concerning  the  same;  and  if  they  will  give 
bond  with  sufficient  sureties  for  the  payment  of  said  demands, 
and  to  save  harmless  the  executor  or  administrator  therefrom, 
no  license  shall  be  granted/' 

The  second  section  of  the  same  act  provides,  that  '^when 
any  estate  in  land,  other  than  a  present  fee  in  the  same,  is  to  be 
sold  by  virtue  of  this  act,  such  estate  shall  be  specified  in  the 
application  for  license  in  the  order  of  notice,  and  the  license." 

It  is  agreed  in  the  present  case,  that  a  license  was  granted  to 
sell  the  real  estate  of  William  H.  Hoyt,  the  intestate,  on  the 
application  of  the  administratrix  of  his  estate,  without  any 
order  of  notice,  and  without  any  notice  to  the  heirs;  but  it  is 
contended  that  the  heirs,  being  minors  at  the  time,  and  no 
guardian  having  been  appointed  for  them,  an  order  of  notice 
and  notice  to  them  was  not  necessaiy,  because  the  administratrix 
who  made  the  application  was  their  mother,  and  guardian  by 
nature-— that  she  had  knowledge,  of  course,  and  that  a  notice  to 
the  minors  themselves  would  have  been  useless.  We  are  of  opin- 
ion that  this  argument  can  not  avail  to  justify  the  proceedings  in 
this  case. 

The  statute,  in  its  terms,  evidently  contemplated  that,  who* 
ever  might  be  executor  or  administrator,  and  whether  guardians 
bad  been  appointed  or  not,  there  should  be  an  order  of  notice, 
and  a  day  appointed  for  a  heariug.  The  extreme  youth  of 
minor  heirs,  who  are  without  guardians,  may  in  some  cases  ren- 
der this  a  useless  formality,  so  far  as  respects  any  care  of  their 
interests,  by  themselves  personally,  but  even  in  such  case,  they 
may  have  relations  and  friends  competent  and  disposed  to  guard 
their  rights,  and  who,  as  next  friends,  will  be  entitled  to  be 
heard  in  their  behalf,  and  will  take  the  necessary  measures  to 
protect  and  preserve  their  interests. 

Nor  is  it  any  answer  to  this  to  say  that  the  provision  of  the 
statute  is  so  drawn,  that  an  order  of  personal  notice  to  heirs  of 
tender  age,  who  would  neither  know  the  object  of  it,  nor  be 
able  to  communicate  the  fact  to  their  friends,  would  be  a  com* 
pliance  with  the  requisitions  of  the  statute,  and  yet  be  of  no 
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ayail.  It  is  perhaps  within  the  general  discretion  of  the  jadge 
of  probate,  what  notice  it  is  proper  to  order,  under  the  circam- 
stances  of  each  case,  and  if  so,  it  is  to  be  presumed  that  the 
discretionary  power  will  be  exercised  in  a  suitable  and  proper 
manner^  and  the  order  of  notice  be  such  as  is  best  calculated  to 
effect  the  objects  of  the  statute.  It  would  undoubtedly  be  au 
indiscreet  exercise  of  his  powers,  to  order  personal  notioe  to 
infants  too  young  to  be  able  to  comprehend  its  purport  and 
object,  and  whether  such  notice  could  be  held  legal,  as  within 
the  discretion  of  the  judge,  it  is  not  necessaiy  now  to  decide. 

There  was  here  no  notice  of  any  kind.  For  aught  which  ax>- 
pears,  no  one  except  the  mother,  who  was  the  applicant,  had 
any  knowledge  of  it.  But  the  mother,  as  guardian  by  nature, 
or  for  nurture,  has  no  control  over  the  estate  of  the  child,  nor 
is  she  under  any  responsibility  for  the  due  care  of  it:  Kline  y. 
Beebe,  6  Conn.  500;  2  Kent  Oom.  181;  Gend  v.  TaUmadge,  1 
Johns.  Ch.  3;  Miles  t.  Boydeii,  8  Pick.  213;  Dagley  v.  Tblferrtj, 
1  P.  Wms.  285;  Oo.  Lit.  88,  C,  and  notes  12  and  13,  Day's  ed.; 
Beeve  Dom.  Bel.  814.  Knowledge  by  the  mother,  therefore, 
insured  no  legal  protection  to  the  rights  of  the  minors,  for  she 
had  no  legal  custody  of  the  estate  in  their  behalf,  nor,  as  anch 
guardian,  owed  any  duty  in  relation  to  it. 

Even  if  a  father,  who  more  generally  superintends  the  pe- 
cuniary interest  of  his  children,  was  applying,  as  executor  or 
administrator  of  an  estate  in  which  they  were  interested,  for 
license  to  sell  that  estate  for  the  payment  of  the  debts,  there 
must  be  an  order  of  notice,  and  a  day  of  hearing,  before  license 
could  be  granted.  And  so  if  the  executor  or  administrator  ap- 
plying, held  at  the  time  a  letter  of  guardianship  oyer  the  heira 
It  is  evident  that  the  law  did  not  intend  to  leave  the  rights  of 
those  who  might  be  interested  adversely  to  the  application  tu 
the  sole  care  of  the  individual  making  that  application,  even  if 
he  were  a  guardian  duly  appointed  according  to  law. 

An  order  of  notice,  and  a  day  of  hearing,  are  expressly  made 
necessary  by  the  sixth  section  of  the  same  statute,  where  a 
guardian  applies  for  license  to  sell  the  real  estate  of  bis  ward, 
notwithstanding  it  is  the  special  duty  of  such  guardian  to  take 
care  of  the  interest  of  his  ward^  and  he  is  moreover  under 
bonds  for  the  faithful  discharge  of  that  duty.  The  ward  him- 
self, or  others  in  his  behalf,  may  still  show  in  such  case  that 
a  license  ought  not  to  be  granted,  and  we  think  this  fur- 
nishes a  conclusive  argument  to  prove  that  there  is  no  sufficient 
reason  to  dispense  with  an  order  of  notice,  and  a  day  of  hear- 
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lug,  upon  an  application  for  license  to  sell  for  the  payment  of 
debtSi  althoagh  the  executor  and  administrator  making  the  ap- 
plication may  be  the  mother,  father,  or  even  the  guardian  of  the 
heirs  interested  in  the  estate. 

It  has  been  further  urged,  that  the  estate  of  William  H.  Hoyt 
was  in  fact  insolvent,  that  the  heirs,  therefore,  could  have  no 
interest  in  the  application  for  license  to  sell,  and  that  the  neces- 
sily  for  notice  was  thereby  superseded. 

But  the  statute  has  made  no  exception  of  such  a  character, 
and,  moreover,  it  could  not  be  judicially  ascertained  that  the 
estate  was  in  fact  insolvent,  until  the  real  estate  was  actually 
and  legally  sold,  and  the  accounts  of  the  administratrix  ren- 
dered. That  the  estate  was  represented  insolvent,  was  no  cer- 
tain indication  that  it  would  prove  so.  That  upon  an  estimate 
of  the  value  of  the  real  estate,  such  was  probably  the  fact,  can 
furnish  no  reason  for  disregarding  a  plain  and  positive  pro- 
vimon  of  the  statute. 

To  hold  that  the  eventual  insolvency  of  the  estate  might  fur- 
nish a  dispensation  from  the  requisitions  of  the  act,  would  make 
the  validity  of  the  proceedings  depend  upon  the  amount  realized 
by  the  sale;  and  if,  upon  a  settlement  of  the  administration  ac- 
counts, it  was  found  that  the  sum  so  received  was  8u£Scient, 
with  the  personal  estate,  to  pay  all  the  debts,  and  that  no  notice 
had  been  given,  then  the  sale  would  become  void,  and  the  pur- 
chaser's title  fail;  the  proceedings  must  be  commenced  de  novo, 
and  unless  notice  should  be  given  upon  the  subsequent  appli- 
cations, they  must  be  repeated  until  the  proceeds  of  the  sale 
should  be  small  enough  to  make  the  sale  itself  legal. 

It  is  only  necessary  to  state  this  result  to  show  that  this  argu- 
ment can  not  avail  the  plaintiff. 

The  rule  prescribed  by  the  statute  is  plain  aud  simple;  it  con- 
tains no  exceptions,  nor  do  we  discover  any  sufficient  reasons 
why  any  should  be  made  in  this  case. 

Judgment  for  the  defendants. 

QvABDiAH  BT  Natdbx. — See  C<mb9  v.  JadtBon,  19  Am.  Dea  068,  whaie 
thb  relaikin  aft  n?"*"**"  law  and  in  this  ooontry  is  nmmined. 


Days  v.  Drew,  Trustee  of  Kkiqht. 

[e  Haw  HAMPaBzaa,  809.) 
GvABDiAS  OT  AH  Ihbahx  Psrson  IS  NOT  Chaboeabls  aa  tmsteep  at  raii  of 
cnditora  of  the  ward,  until  there  haa  been  an  aocoanting  and  a  balaooa 
found  in  the  goardian'a  handa. 
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Assumpsit.  Drew  stated  in  his  disclosure  that  he  was  the 
goardian  of  Enight,  an  insane  person,  and  that  property  of  the 
latter  was  in  his,  the  guardian's,  hands. 

lAjford^  for  the  plaintiff. 

H.  Eastman^  contra. 

By  Court,  Biohabdsok,  0.  J.  An  insane  person  may  sue  and 
be  sued:  Com.  Dig.  "  Idiot,''  D.  7.  And  an  insane  person  may 
be  arrested  on  mesne  process  and  execution:  1  Tidd,  184;  2  T. 
B.  890;  4  Id.  121;  6  Id.  133;  2  Bos.  &  Pui.  862;  Leighton's  case. 
14  Mass.  207.  And  when  an  execution  is  obtained  against  an 
insane  person,  it  may  be  satisfied  out  of  bis  property:  5  Mass. 
301.  But  every  guardian  of  a  person  non  compos  menUs  gives 
bond  for  the  faithful  discharge  of  his  duty,  according  to  the 
law,  and  it  is  his  duty  to  pay  the  debts  out  of  the  property,  in 
the  least  expensive  manner:  1  N.  H.  Laws,  840. 

No  action  can  be  maintained  by  a  guardian  against  his  ward 
until  his  accounts  are  adjusted  in  the  probate  court:  2  N.  H. 
895.  And  it  is  supposed  that  no  action  can  be  maintained  by 
the  ward  against  the  guardian,  for  any  money  in  the  hands  of 
the  guardian,  until  the  accounts  are  adjusted  by  the  judge  of 
probate.  It  can  not  be  known  what  is  in  the  hands  of  the 
guardian,  until  the  accounts  are  adjusted.  A  creditor  may  com- 
pel the  guardian  to  adjust  his  accounts,  and  if,  after  that,  it  ia 
found  there  is  a  balance  in  his  hands,  and  he  refuses  to  pay  any 
judgment  which  may  have  been  obtained  against  his  ward,  it 
will  be  a  breach  of  the  condition  of  his  bond. 

Perhaps,  if  his  accounts  were  adjusted,  and  it  appeared  that 
he  had  a  balance  in  his  hands,  he  must  be  adjudged  trustee. 

But  in  this  case,  as  it  does  not  appear  that  his  aoooants  haT6 
been  adjusted,  he  must  be  discharged. 

Judgment  for  the  trustee. 


Lamos  V.  Snell. 

[6  Nsw  Hakmribb,  418.] 

Iv  MmOAnov  ot  Damages  in  Slandkb,  the  defendsnt  may  giTe  «vid0ooe 
of  the  plAintifiTs  general  bad  character,  bat  not  of  partioilar  hdba  tend- 
ing to  impeach  hie  character. 

Baxb. — The  evidenoe  at  to  general  charaoter  is  not  confined  to  the  plaintiff^ 
character  in  respect  to  the  matters  chaiged  in  the  slander. 

Slandsb.     The  words  set  out  were:   "That  old,  thieriab 
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Moaes  Ijamos  stole  my  pork,  which  I  had  in  my  barn,  for  X 
tracked  bim."  General  issue  pleaded.  Defendant  proposed  to 
proyep  in  mitigation  of  damages,  that  before  the  words  used,  this 
plaintiff  bad  been  in  the  habit  of  associating  with  persons  gen- 
erally believed  to  be  thieves,  and  that  the  plaintiff  knew  this. 
The  court  rejected  the  evidence,  but  said  that  evidence  as  to  the 
plaintiff  'a  general  character  for  stealing  was  admissible.  Yer- 
for  the  plaintiff.    Motion  for  a  new  trial. 

/.  BarOea,  for  the  plaintiff. 

Chriaiie,  canira. 

Pabxbb,  J.  The  ruling  of  the  court,  by  which  the  defendant 
precluded  from  introducing  evidence  to  show  that  the 
plaintiff  had  been  in  the  habit  of  harboring  persons  reputed  to 
be  thieyes,  and  that  he  knew  they  were  so  reputed,  was  correct. 

If  aach  had  been  the  fact,  the  plaintiff's  general  reputation 
must  be  bad,  and  the  defendant  may  have  the  full  benefit  of  it 
upon  the  general  inquiry;  but  evidence  of  particular  facts,  not 
immediately  connected  with  the  charge,  such  as  who  have  and 
have  not  been  inmates  with  the  plaintiff,  and  the  reputation  of 
those  persons,  he  can  not  be  supposed  to  have  come  prepared 
to  show  in  this  suit.  In  East  of  Leicester  v.  Walter,  2  Camp« 
261,  evidence  was  admitted  to  prove  that  there  was  a  general 
suspicion  of  the  plaintiff's  character  and  habits,  aud  that  it  was 
generally  rumored  that  such  a  charge  had  been  brought  against 

him.    And  in y.  ifoor,  1  Muu.  &  Sel.  284,  the  defendant 

was  permitted  to  inquire  whether  there  were  not  reports  that 
the  plaintiff  had  been  guilty  of  similar  practices. 

Evidence  of  a  similar  nature  was  admitted  in  Hyde  v.  BaUey, 
8  Conn.  466,  and  in  Treai  y.  Browning,  4  Id.  408  [10  Am.  Dec 
156];  in  the  last  case,  however,  only  as  evidence  of  character  in 
relation  to  the  subject-matter  of  the  charge.  These  decisions 
have  been  questioned  in  subsequent  cases,  and  it  may  well  de- 
serve consideration  how  far  eyen  the  latter  can  be  supported: 
Oilman  y.  Jjowdl,  8  Wend.  579;  Inman  v.  Foster^  Id.  G02;  Mai)es 
V.  Weelcs^  4  Id.  659;  Matmm  y.  Buck,  5  Cow.  499;  Root  v.  King„ 
7  Id.  613-631. 

However  this  may  be,  authorities  are  numerous  to  prove  that 
the  defendant  is  not  confined  to  evidence  of  character  founded 
opon  matters  of  the  same  nature  as  that  specified  in  the  charge, 
as,  for  instance,  to  evidence  of  the  plaintiff's  character  as  a 
thief,  whereas  in  this  case  the'  charge  was  theft;  but  he  may  give 
in  evidence  the  general  bad  character  of  the  plaintiff,  not  by 


470  Putney  v.  Day.  [N.  H. 


way  of  ]U8iificatioii»  but  in  mitigation  of  damages,  and  for 
inquiry  the  plaintiff  must  stand  prepared:  2  Stark.  Ev.  S69»  878; 
1  Phil.  Et.  140  [146];  Stark,  on  Sland.  409;  WoiooU  ▼.  EaUy 
6  Mass.  518  [4  Am.  Dec.  178];  Boss  y.  Zafkam,  14  Id.  1275; 
BodvreU  ▼.  Swan  and  wife,  8  Pick.  876;  Paddock  v.  SaUOmry,  2 
Cow.  811. 

The  principle  upon  which  the  decisions  proceed  is,  that  a 
person  of  disparaged  fame  is  not  entitled  to  the  same  measure 
of  damages,  for  any  particular  charge  calculated  to  effect  repu- 
tation,  as  a  person  whose  character  was  previously  unblemished; 
because  a  character  of  the  first  description  is  not  susceptible  of 
the  same  degree  of  injury  as  the  other,  or  may  perhaps  be  '*  so 
bad  as  to  be  incapable  of  receiving  injury." 

We  see  no  objection  to  this  principle,  and  as  the  defendant 
was  precluded  from  introducing  evidence  of  bad  charaoter 
generally,  there  must  be  a  new  trial. 


FLAnrmr's  Chabactbb  as  Evidxncb  nr  SiAimsa:  Amihamif  v.  Si^mt, 
13  Am.  Dee.  497i  and  note. 

Gknsral  Bkfobts  in  MmoATiON  OF  Dajcaobs  in  Slandsb:   AMomg  v. 
BiepheM^  mtpra,  and  note. 

EviDKNCB  nr  Mitigation  of  Damaokb  in  Slandkb:  Wovmimik  v.  OrasMr, 
20  Id.  706;  Alderman  v.  French,  11  Id.  114,  and  note. 


Putney  v.  Day. 

[6  Nkw  Hampsbibb,  430.] 
A  OoNTBAOT  OF  Salx  OF  Tbxes  growing  upon  land  is  within  the  atatate  of 

fraodBy  and  shoald  be  in  writing. 
A  LiGBNSB  whioh  in  its  natoie  amounts  to  an  intmst  in  laad,  muat  be  in 

writing. 
Pakol  Licknsb  Ezscutbd  can  not  be  revoked. 
Pakol  LiOJBNSB  TO  Bi  EzxBCiBKD  UPON   Land,  and  granted  upon  a  good 

oonsideration,  is  valid,  and  can  not  be  revoked. 
LiCBNBE  WITH0X7T  CoNSiDXRATiON  may  be  revoked. 
Pabol  Licknsb  to  Take  Tbbxs  from  one's  land  as  long  as  the  lioensee 

chooses,  is  revoked  by  the  death  of  the  licensor. 

Tbespass  for  breaking  and  entering  the  plaintiff's  does,  and 
cutting  and  carrying  away  forty  pine  trees.  Verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  on  a  case  contain- 
ing the  following  facts:  In  1815»  Lyman  and  Putney  being  the 
owners  of  the  locua  in  quo^  the  former  leased  his  half  to  the 
latter  for  fourteen  years.  In  1826,  Putney,  by  a  oontiBet  in 
writing,  sold  all  the  pine  timber  on  a  part  of  the  lot  to  the 
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Days,  who,  by  the  contract,  were  to  haye  three  years  and  foar 
months  to  eut  and  haul  the  timber.  Lyman  died  in  September, 
1829,  and  his  interest  in  the  locua  in  quo  descended  to  his 
daughter,  who,  in  December  following,  conyeyed  the  same  to 
one  of  the  plaintiffs.  Amos  Patney  died  in  March,  1830,  and 
the  plaJTitiffs  are  his  heirs.  In  March,  1832,  the  defendants 
entered  and  out  the  trees  mentioned.  They  offered  to  proye 
that  in  December,  1829,  Amos  Putney  gaye  them  yerbally  as 
long  a  time  as  they  might  choose  to  have  to  cut  and  carry  away 
the  timber,  but  this  eyidence  was  rejected. 

S.  Simih,  for  the  plaintiffs. 

Tbppan^  contra. 

By  Court,  Biohabosoh,  0.  J.  The  question  is,  whether  a  yer- 
bal  lioense,  giyen  by  Amos  Putney  to  the  defendants,  in  Decem- 
ber, 1828,  could  ayail  them  as  a  defense  under  the  circumstances 
of  this  case.  If  it  could,  the  yerdict  must  be  set  aside,  and  the 
eyidenoe  admittted.  If  it  could  not,  the  yerdict  is  right,  and 
the  plaintiffis  entitled  to  judgment. 

The  contract  to  sell  the  trees,  in  this  case,  was  within  the 
statute  of  frauds,  and  it  was  essential  that  it  should  be  in  writing: 

1  Laws,  535;  2  Stark.  Ey.  598;  6  East,  602;  2  Bos.  &  Pul.  452; 

2  Taunt.  88;  7  Johns.  205.  Under  certain  circumstances,  a  sale 
of  a  growing  crop  or  of  timber  is  not  within  the  statute:  9  Bam. 
k  Cress.  561 ;  5  Id.  829;  11  East,  362;  2  Man.  &  Sel.  204.  But  in 
this  case  the  contract  was  clearly  within  the  statute.  In  Pease 
y.  Oibmm,  6  Greenl.  81,  a  sale  of  all  the  timber  trees  standing  on 
a  lot  of  land,  the  purchaser  to  have  two  years  to  take  the  tim- 
ber, was  held  to  be  a  sale  only  of  the  timber  taken  within  the 
two  years.  And  this  decision  seems  to  us  to  be  reasonable. 
For  otherwise  the  purchaser  might  keep  the  timber  incumber- 
ing the  land  as  long  as  he  pleased. 

The  license  then  given  by  Amos  Putney,  in  December,  1828, 
was  without  any  consideration  to  sustain  it.  A  license  which, 
in  its  nature,  amounts  to  a  grant  of  an  interest  in  land,  must  be 
in  writing:  11  Mass.  533.  But  a  parol  license  executed  can  not 
be  revoked:  8  East,  808;  4  Pick.  368;  7  Bing.  682.  And  a  parol 
lioense  to  be  exercised  upon  land  and  granted  upon  a  good  con- 
sideration, is  yalid,  and  can  not  be  revoked:  7  Taunt.  374.  But 
a  lioense  without  consideration  may  be  revoked :  1  Cow.  243, 
and  it  is  clear  that  the  license  given  by  Amos  Putney,  in  De- 
cember, 1828,  expired  vnth  his  life:  6  N.  H.  11;  2  Mason,  244. 
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It  18  dear,  then,  that  the  evidence  o£Eered  bj  the  defendants 
was  rightly  rejected,  and  there  must  be 
Judgment  on  the  verdict. 

PiBOL  LiOENSB.— This  subject  is  oonsidflred  in  the  notes  to  Bidberr^  ^^0&9 
10 Am.  Deo.  38;  Beriekv.  Kern.  16  Id.  B02}  GUmore  v.  WiOmr.  22  Id.  410. 


MeRBTAM  V.  WiLEINS. 

[6  Nkw  HiMnmBB,  489.] 

A  Ksw  PftOMm  Mads  aftxb  ah  Infant's  Majobxtt,  bot  after  the 
has  been  oommenoed,  will  not  snpport  the  action. 

Assumpsit  for  goods  sold  and  delivered.  The  cause  was  8ol>- 
mitted  on  the  following  facts,  a  verdict  having  been  taken  for 
the  plaintiffs:  The  goods  were  sold  and  delivered  by  the  plaint- 
iffs to  the  defendants,  one  of  whom,  Erastus  Wilkins,  was  aa 
infant  at  the  time;  but  after  his  arriving  at  age,  after  the  action 
had  been  commenced,  he  said  that  he  would  not  take  advantage 
of  his  infancy. 

Eulchina,  for  the  plaintiffs. 

BarileU  and  Feaslee,  ccvUra. 

By  Court,  lUoHABDeoN,  0.  J.  We  are  of  opinion  that  this  ac- 
tion can  not  be  sustained  against  Erastus  Wilkins.  In  Wrighi 
V.  Steele^  2  N.  H.  51,  it  was  decided  that  a  promise  made  after 
the  commencement  of  the  action,  and  after-  the  minor  arrived 
at  the  age  of  twenty-one  years,  might  be  considered  as  a  waiver 
of  the  defense  of  infancy,  so  that  the  contract  might  be  con- 
sidered as  valid  from  the  beginning.  But  this  view  is  sustained 
by  no  other  authority,  and  can  not  be  reconciled  with  what 
must  now  be  considered  as  settled  principles  of  law  on  thia 
subject. 

It  was  supposed  in  that  case  there  was  a  close  analogy  be- 
tween the  case  of  a  debt  taken  out  of  the  statute  of  limitations 
by  a  new  promise,  and  a  contract  of  an  infant,  ratified  by  a 
promise  made  after  he  comes  of  age;  and  that  this  analogy  was 
close  enough  to  sustain  that  decision.  But  there  is,  in  truth, 
no  analogy  between  the  two  cases.  In  the  case  of  the  statnta 
of  limitations,  the  new  promise  does  not  create  a  new  cause  of 
action,  but  shields  an  old  one  from  the  operation  of  the  statute. 

But  in  the  case  of  infancy,  there  is  no  cause  of  action  until 
the  contract  is  ratified  after  the  infant  arrives  at  an  age  when 
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the  law  aUowB  him  to  bind  himself  by  a  contract:  Thornton  v. 
lUingwarth,  2  Bam.  &  Cress.  824;  Ibrd  y.  Phillips,  1  Pick.  202. 

The  contract  of  an  infant  to  pay  for  goods  sold  and  delivered 
to  him,  is^  unless  the  goods  are  necessaries,  no  foundation  for 
an  action.  The  delivery  of  the  goods  may  be  a  moral  consid- 
eration which  will  sustain  a  promise  to  pay  for  them,  made 
after  he  comes  of  age.  But  such  promise  can  not  relate  back, 
vpon  any  principle  with  which  we  are  acquainted,  so  as  to  make 
the  original  contract  a  good  foundation  for  an  action  from  the 
beginning.  There  is  no  legal  cause  of  action  until  the  contract 
is  ratified. 

In  this  ease,  the  plainti£b  may  enter  a  nolle  prosequi  as  to  the 
infantp  and  take  judgment  on  the  yerdict  against  the  other  de- 
londant. 


Ihvabt's  KATmoATiov  OF  ms  OoHTBAcra.— Sea  the  refereooes  to  oonnd- 
of  tlua  qaestion  in  the  note  to  Bekham  ▼.  Bishop,  23  Am.  Deo.  960; 
y.  Lo9^oy,  Id.  620. 


PETTINOIIiL   V.  RiDEOUT. 

(6  NSV  HlMFSBIBBt  464.) 

OvB  VBOK  WHOM  QooDS  HAyE  BEEN  Stolkn  MAT  Mahttain  TsoyEB,  be- 
fore the  oonyiction  or  aoqaittal  of  the  person  aocuBed  of  the  taking. 

TsoyBE  for  a  horse.  The  suit  was  commenced  at  the  De* 
eember  term,  1831,  aud  tried  at  the  September  term,  1832, 
when  it  appeared  that  at  the  February  term,  1832,  the  defend- 
ant was  conyicted  of  stealing  the  horse,  which  was  the  same 
taking  complained  of  in  this  suit.  Defendant  contended  that 
the  action  could  not  be  maintained,  because  it  was  commenced 
before  the  conyiction,  the  ciyil  remedy  being  merged  in  the 
felony,  until  conyiction.  The  objection  was  oyerruled.  Ver- 
dict for  the  plaintiff.  Motion  for  new  trial,  the  defendant  still 
insiating  that  the  action  had  been  prematurely  brought. 

JtherUm^  for  the  defendant. 

£  Parher,  contra. 

By  Ck>urt,  Bxchabbsok,  0.  J.  It  is  urged,  in  this  case,  that 
the  party  injured  can  maintain  no  action  commenced  before 
the  conyiction  of  the  offender,  because  the  ciyil  remedy  was 
merged  in  the  felony  until  the  conyiction,  and  did  not  emerge 
until  after  that  eyeut,  so  that  in  fact  there  was  no  cause  of 
action  when  the  suit  was  commenced.     But  how  the  ciyil  rem« 
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edj  ea&  at  this  day  be  considered  as  meiged  in  the  felony, 
eounsel  has  made  no  attempt  to  explain;  nor  does  it  seem  to 
us  to  admit  of  any  explanation. 

When  an  assault  upon  an  individual  ends  in  murder,  ifc  may 
be  said  that  the  assault  is  merged  in  the  higher  crime  of  mur- 
der, and  this  is  easily  understood.  So,  if  a  bond  be  given  by 
one  for  the  contents  of  a  note  he  gives  to  another,  it  is  easy  to 
see  how  the  inferior  remedy  upon  the  note  may  be  meiged  in 
the  higher  remedy  upon  the  bond.  And  in  the  early  days  of 
the  common  law,  when  the  severity  of  the  ciimiual  code  left  in 
the  case  of  felony  no  room  for  private  redress,  when  not  only 
the  life,  but  the  goods,  chattels,  and  lands  of  the  offender  were 
all  forfeited,  we  can  very  easily  understand  how  the  civil  remedy 
was  merged  in  the  felony:  Hawkins  Pleas  of  the  Crown,  b.  2,  c 
49;  4  Bl.  94-98;  Co.  Lit.  890,  891. 

But  at  this  day  it  is  not  pretended  that  the  merger  lasts  be- 
yond the  time  of  judgment  in  the  criminal  prosecution.  What 
is  it  then?  Every  man  is  presumed  to  be  innocent  until  con- 
victed. There  is,  then,  before  conviction  nothing  in  which 
the  civil  remedy  can  be  merged  except  a  suspicion  of  felony; 
and  the  moment  this  suspicion  is  found  by  a  trial  to  be  either 
well  or  ill  founded,  the  merger  ceases:  12  East,  409;  4  Greenl. 
164;  8  Id.  458;  4  N.  H.  239;  2  Car.  &  P.  421;  15  Mass.  331; 
2  T.  B.  750;  Bull.  N.  P.  32,  78;  1  Lev.  247. 

To  call  a  suspension  of  the  civil  remedy,  till  the  criminal  jus- 
tice of  the  state  is  satisfied,  a  merger,  is,  in  our  opinion,  very 
little,  if  anything,  short  of  an  abuse  of  language.  And  in  the 
cade  of  Crc^  v.  Leng^  12  East,  409,  the  rule  tiiat  denies, pri- 
vate redress  until  the  public  justice  is  satisfied,  is  placed  en- 
tirely on  grounds  of  public  policy.  Not  a  word  is  uttered  by 
the  court  of  any  merger. 

The  question  then  is,  Does  that  rule  exist  in  this  state  ?  li 
has  not  been  actually  applied  in  any  case  that  we  can  recollect. 
We  are  then  at  liberty  to  adopt  or  reject  it,  according  as  we 
may  find  it  adapted  or  not  adapted  to  the  situation  and  circum- 
stances of  this  state. 

We  are  by  no  means  satisfied  that  the  rule  is  of  any  praotieal 
use  in  any  country.  But  however  that  may  be,  we  are  very  well 
satisfied  that  the  people  of  this  state  want  no  additional  stimu- 
lants to  prosecute  offenders.  Bogues  are  almost  the  only  game 
our  people  have  to  pursue,  and  they  are  by  no  means  backward 
in  that  chase.    We  do  not  believe  that  if  the  dvil  aetkui  and 
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the  criminal  prosecution  go  forward  together,  the  public  justioe 
will  sustain  any  detriment  whatever  from  that  circumstance. 

At  all  eyents,  there  seems  to  us  to  be  no  sound  reason  why 
the  party  injured  should  not  commence  his  action  before  the 
couTiction  or  acquittal  of  the  offender.  It  will  be  enough  if  he 
is  compelled  to  wait  for  a  trial  in  his  cause  until  the  prosecution 
in  behalf  of  the  state  is  brought  to  a  close.  Whether  eyen  that 
is  expedient,  it  will  be  time  enough  to  settle  when  the  question 
ariaee.  To  compel  the  injured  party  to  wait  until  the  prosecu- 
tion for  the  offense  is  ended,  before  he  can  commence  an  action, 
must  be,  as  is  very  well  known,  in  most  cases  to  deny  all  rem- 
edy. 

We  are  therefore  clearly  of  opinion,  that  it  is  no  objection  to 
this  action  that  it  was  commenced  before  conyiction 

Judgment  on  the  yerdioi. 


M  Am.  Dm;  S4S^  and  note  tlMnlow 
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Vabnum  V.  Gamp. 

[1  OBBDr  Law,  890.] 

AmnsmaaxTf  to  bb  Valid  bt  thb  Statotb  or  New  Jxbsbt,  miHt  be  Cor 
the  equal  benefit  of  all  creditors,  and  most  not  create  any  prBfeteneaf 
and  an  assignment  which  does  not  comply  with  theae  reqniremeots  ia»  in 
contemplation  of  law,  fraudulent  and  void. 

LrarRUMBNT  Ejtbctual,  where  Made,  to  transfer  the  maker's  property 
there  situated,  can  not  have  that  effect  in  another  state,  by  whose  laws 
it  is  declared  to  be  fraudulent  and  void;  hence,  an  assignment  which 
creates  a  preference,  although  valid  in  New  York,  where  it  was  made, 
is  ineffectual  to  transfer  property  of  the  assignor,  which  was  at  the  time 
of  its  execution  situated  in  New  Jersey. 

pjtopSBTT  IN  New  York  at  the  Date  or  such  AssiomfSHT,  and  ^ddch 
was  legally  transferred  thereby,  can  not,  on  its  subsequent  removal  to 
New  Jersey,  be  there  seized  as  the  property  of  the  assignor. 

Beplevin  tried  at  the  Essex  circuit,  and  a  verdict  taken  for 
the  plaintifify  subject  to  the  opinion  of  this  court  on  the  ques- 
tions of  law  arising  at  the  trial.    The  opinion  states  the  case. 

Ogden  and  Homblower,  for  the  plaintiff. 

Cassedy,  Dickeraon,  and  Frdinghuyaen^  for  the  defendant 

By  GouBT.  A  yerdict  was  in  this  case  taken  for  the  plaintiff 
subject  to  the  opinion  of  this  court,  upon  the  questions  of  law 
arising  from  the  evidence  given  at  the  trial. 

The  action  is  in  replevin  for  sundry  articles  of  merchandise. 
Both  parties  admit  that  on  and  before  the  first  day  of  Decem- 
ber, 1828,  these  articles  belonged  to  William  Boy,  and  were  in 
his  possession  in  a  store  kept  by  him  at  Paterson,  in  the  county 
of  Essex.  The  defendant,  who  was  sheriff  of  that  county 
on  the  seventh  of  February,  1829,  took  them  in  virtue  of  aa 
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exeoatioQ  8aed  out  on  a  judgmeDt  of  that  date,  in  favor  of 
William  Swan  and  James  Anderson  against  William  Boy,  to 
whom,  as  the  sheriff  aUeges,  the  merchandise  then  belonged. 
The  plaintiff  insists  that  he,  and  not  Boy,  was  then  the  owner, 
and  that  he  became  so  on  the  first  day  of  the  preceding  De- 
cember by  means  of  an  assignment  from  Boy,  whereby  the 
property  was  legally  transferred  to  him,  and  which  was,  be 
■ays,  immediately  followed  by  a  change  of  the  possession. 

The  question  as  to  the  change  of  possession  may  be  post- 
poned  until  we  shall  haie  inquired  into  the  Talidity  of  the 
transfer,  and  will  then  only  become  material  if  the  assignment 
is  legal  and  effectual,  for  if  fraudulent  and  void,  and  if  thereby 
no  property  Tested  in  the  plaintiff,  the  actual  possession  of  the 
articles  by  him  would  not  have  prevented  the  seizure  and  ocou* 
pation  of  them  by  the  sheriff. 

The  Talidity,  operation,  and  effect  of  the  assignment  form  the 
prominent  and  principal  question  in  the  cause. 

This  instrument  was  executed  in  the  city  of  New  York,  where 
Yarnum  and  Boy  were  at  the  time  resident  merchants,  the  lat- 
ter also  carrying  on  the  store  at  Paterson  by  the  agency  of  a 
clerk,  and  by  his  own  occasional  attendance.  It  bears  date  De- 
cember 1,  1828.  The  object  expressed  on  the  face  of  it 
is  to  benefit  his  creditors  and  for  the  payment  of  his  debts. 
It  purports  to  convey  all  his  estate,  real  and  personal,  espe- 
cially mentioning,  among  other  things,  the  goods  in  the  store 
at  Paterson,  to  Joseph  B.  Yarnum,  in  trust,  to  defray  the  ex- 
penses  attendant  upon  the  execution  of  the  trust,  and  there- 
after to  apply  the  proceeds  and  avails,  by  taking  up  and  paying 
certain  specified  notes  indorsed  by  John  Laroque,  and  any 
other  notes,  if  any  should  be  drawn  by  Boy  and  indorsed  by 
Laroque,  and  against  which  notes  Yarnum  had,  by  a  bond  of  the 
same  date,  engaged  to  indemnify  Laroque,  who  had  lent  his 
notes  and  indorsements  to  Boy  for  hia  accommodation;  or,  in 
other  words,  to  secure  and  perform  payment  out  of  his  estate, 
to  Laroque,  a  favored  creditor,  and  then  to  diTide  among  his 
other  creditors,  in  full  or  pro  raia,  as  the  case  might  be,  and  to 
return  the  surplus,  if  any,  to  Boy. 

At  the  outset  of  our  inquiry,  I  premise  that  I  shall  undertake 
it  under  a  belief  there  is  no  actual  fraud  in  any  part  of  the 
transactions  necessary  to  be  examined.  I  find  none,  nor  any 
grounds  from  which,  as  I  apprehend,  an  inference  of  such  fraud 
eonld  }ttMj  be  drawn  by  a  jury.  The  plaintiff's  brief  seems 
indirectly  (in  a  parenthesis)  to  question  whether  the  judgment 


178  Yabnux  v.  Oamp.  [New  Jersey. 

of  Swan  and  Anderson  was  not  by  Boy's  procnrement,  or  bj 
collusion  with  him.  There  is  nothing,  however,  which  I  can 
discern  in  the  evidence  to  sopport  a  snspicion  of  this  kind,  and 
they  are  acknowledged  creditors  to  very  nearly  the  amoant  of 
their  judgment,  in  the  schedule  made  by  Boy  and  accepted  by 
Vamum.  In  the  assignment  and  the  matter  connected  with  it, 
I  can  discover  neither  actual  nor  attempted  fraud.  Th  de- 
clared purpose,  the  payment  of  just  debts,  was  laudable,  and  a 
sufficient  motive  and  consideration.  Yamum  himself  was  a 
large  creditor,  and  his  individual  debt  was  placed,  not  in  pref* 
erence  but  on  a  footing  with  others.  And  in  the  result  it  ap- 
pears probable  he  will  incur  a  loss  beyond  the  amount  of  liis 
original  debt,  whatever  may  be  the  termination  of  the  present 
suit. 

It  may  also  be  assumed,  for  so  both  parties  indirectly,  if  not 
explicitly  admit,  that  the  assignment  in  New  York,  where  it 
was  made,  and  where  Boy,  as  already  remarked,  then  resided, 
is  legal  and  valid,  and  is  effectual  to  convey  and  transfer  to 
Yamum  all  the  property  mentioned  in  it,  then  within  the 
bounds  or  jurisdiction  of  that  state.  I  entertain  no  doubt  that 
such  is  the  settled  law  there:  2  Kent  Com.  420;  Mackis  v. 
Cairns,  5  Cow.  647  [16  Am.  Dec.  477]. 

By  the  law  of  New  Jeraej,  an  assignment  like  the  present  is, 
as  respects  creditors  not  parties,  illegal,  invalid,  and  effectual, 
to  divest  the  property  of  the  grantor,  or  to  transfer  and  convey 
an  available  interest  to  the  grantee.  Our  statute  enacts,  that 
every  conveyance  or  assignment  made  by  a  debtor,  of  his  estate, 
real  or  personal,  or  both,  in  trust  to  the  assignee  or  assignees 
for  the  creditors  of  such'  debtor,  shall  be  made  for  their  equal 
benefit,  in  proportion  to  their  several  demands^  to  the  net  amount 
that  shall  come  to  the  hands  of  the  assignee  or  assignees  for 
distribution,  and  all  preferences  of  one  creditor  over  the  other, 
or  whereby  any  one  or  more  shall  be  first  paid,  or  have  a  greater 
proportion  in  respect  of  his,  her,  or  their  claim,  than  another, 
shall  be  deemed  fraudulent  and  void,  except  mortgage  or  judg- 
ment creditors,  when  the  judgment  has  not  been  by  confession, 
for  the  purpose  of  preferring  creditors:  Bev.  Law,  674,  sec.  1. 
To  make  a  valid  assignment  then  under  the  influence  of  this 
statute,  two  things  are  essential:  1.  That  it  should  be  for  the 
equal  benefit  of  the  creditors,  for  the  statute  directs  that  it 
shall  be  so  made;  and  2.  That  it  creates  no  preference,  for  all 
preferences  are  declared  fraudulent  and  void,  and  consequently, 
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the  instnuDent  whereby  they  are  attempted,  must  be  of  a  like 
character. 

The  position  of  the  phuntiff  *8  oounsel,  **  that  the  statute  does 
not  declare  assignments  not  made  according  to  its  provisions  to 
be  Yoid,  bnt  afl&rms  the  assignment,  declares  what  shall  be  the 
effect  of  it  notwithstanding  its  provisions,  and  only  makes  void  so 
mach  of  it  as  gives  a  preference,  except  to  mortgages  and  judg- 
ments," can  not  be  sound.  The  statute  declares  how  they  shall  be 
made  that  is  to  say  for  the  equal  benefit  of  the  creditors,  and  not 
merely  that  such  shall  be  their  effect  in  what  way  soever  made. 
An  assignment,  therefore,  made  in  a  m  n.  r  pr  J  it  d  nd  for- 
bidden, must  be  invalid.  The  express  denial  of  preferences,  is 
in  truth  but  an  amplification  of  the  antecedent  clause  of  the 
statute,  and  without  really  adding  anything  to  its  extent,  or  per- 
haps to  its  force,  serves  to  express  in  distinct  terms  the  legal 
effect  and  operation  of  that  prior  clause.  It  follows  then,  that 
were  an  assignment  not  made  for  the  equal  benefit  of  the  cred- 
itors, but  whereby  a  preference  is  sought  to  be  given  to  any  one 
not  a  creditor  by  mortgage  or  judgment,  over  another,  is,  in 
contemplation  of  law,  fraudulent  and  void.  However  clear,  then, 
it  may  be  of  moral  turpitude  or  actual  fraud,  it  can  no  more, 
than  if  thus  tainted,  prevail  against  an  execution  creditor. 

In  this  view  of  the  case,  then,  the  question  is  presented 
whether  an  instrument  legal  where  made,  and  at  the  domicile  of 
the  maker,  and  sufficient  to  transfer  his  property  there,  can  dis* 
pose  of  his  movables  situate  here,  in  a  manner  prohibited  by 
our  law,  inconsistent  with  its  policy,  and  declared  by  it  fraudu- 
lent and  void. 

The  general  principle  is  f  uUy  and  unequivocally  settled.  Per- 
sonal property  has  no  locality,  but  is  transferable  according  to 
the  law  of  the  country  where  the  owner  is  domiciled;  and  if 
there  is  no  exception,  or  no  exception  which  can  reach  the  ar- 
ticles of  merchandise  now  in  question,  they  became  by  the  as- 
signment the  property  of  Vamum,  the  present  plaintiff,  and  the 
defense  of  the  sheriff  must  fail. 

Bnt  there  are  exceptions  within  which  the  present  case  ^vill 
be  found,  or  perhaps,  more  correctly  speaking,  the  principle 
earries  with  it  such  limitations  as  to  preclude  the  transfer  by 
the  assignment  of  the  property  in  question,  so  far  at  least  as  re- 
spects the  claim  now  fastened  on  it  by  the  execution  of  Bwnn 
and  Anderson.  Chancellor  Kent,  in  his  commentaries,  states 
the  doctrine  in  these  words.  Locus  regit  acium^  and  by  the  law 
of  nations,  every  personal  contract  which  is  valid  where  it  was 
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made,  is  valid  ererywhere,  unless  condemned  by  some  positive 
regulation  of  the  state,  or  some  strong  rule  of  public  policy:  8 
Kent  Com.  48.  According,  then,  to  this  enlightened  jurist,  the 
contract,  though  valid  in  New  York,  is  not  valid  here,  if,  as  I 
have  endeavored  to  show,  it  is  condemned  bj  a  positive  statate, 
and  inconsistent  with  its  obvious  policy. 

In  Eo\m/e»  v.  Bemsen,  20  Johns.  2oo  [11  Am.  Deo.  269],  Plati,  J^ 
although  differing  materially  from  Chancellor  Kent  in  the  extent 
of  the  general  rule  of  international  law,  expressly  recognizes  and 
adopts  th  doctrine  laid  down  by  the  latter  in  4  Johns.  Ch.  471 : 
"  Every  country  may  by  positive  law  regulate,  as  it  pleases,  the 
disposition  of  personal  property  found  within  it,  and  may  prefer 
its  own  attaching  creditor  to  any  foreign  assignee,  and  no  other 
authority  has  a  right  to  question  the  determination."  In  an- 
other place  Justice  Flatt  says  (Id.  265):  '*  It  is  an  established 
and  universal  rule,  that  independent  of  express  municipal  law 
(whereby  we  are  to  understand  him,  when  it  exists,  the  subject 
is  to  be  regulated),  personal  property  of  foreigners,  dying  tes- 
tate or  intestate,  has  locality.  Administration  must  be  gov- 
erned and  distribution  made  in  the  country  where  the  propertj 
is  found;  and  as  to  creditors,  the  lex  rei  sitas  prevails  against  the 
law  of  the  domicile  in  regard  to  the  rule  of  preferences." 

In  Holmes  v.  Bemsen^  4  Johns.  Ch.  471  [8  Am.  Dee.  581], 
Chancellor  Kent,  while  maintaining  with  his  wonted  strength 
an  extension  of  the  rule  of  international  law,  which  he  after- 
wards, in  his  commentaries,  admits  is  inconsistent  with  the 
weight  of  American  authority,  2  Com.  830,  steadily  qualifies  the 
rule  in  the  manner  already  shown  in  another  passage  just 
quoted  from  the  latter  work.  Thus,  he  says,  the  true  question 
is,  whether  it  will  not  be  wise,  and  politic,  and  just,  where  no 
positive  law  intervenes,  and  where  it  is  not  repugnant  to  the  eo> 
sential  policy  and  institutions  of  the  country,  to  adopt  the  rule 
which  other  nations  apply  to  us,  and  which  impairs  naught,  but 
promotes  general  justice.  And  again,  in  another  place:  *'Per> 
haps  we  may  say  that  no  concession  ought  to  be  made  to  for- 
eign interests  which  would  materially  disturb  the  whole  order 
and  policy  of  our  internal  arrangements.  The  rule  is  that  ixnni^ 
to  is  to  be  observed  quatenus  sine  prcgudido  indulgeniium  fieri 
potest."  In  Milne  v.  Moretm,  6  Binn.  861  [6  Am.  Deo.  466],  O. 
J.  Tilghman  said:  "  This  proposition  is  true  in  general,  but  not 
to  its  utmost  extent,  nor  without  several  exceptions.  In  one 
sense,  personal  property  has  locality,  that  is  to  say,  if  tangible, 
it  has  a  place  in  which  it  is  situated,  and  if  invisible,  oonsisling 
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of  debts,  it  may  be  eaid  to  be  in  the  plaoe  where  the  debtor  ro« 
sides;  and  of  these  circumstances,  the  most  liberal  nations  have 
taken  advantage  by  making  such  property  subject  to  regula- 
tions which  suit  their  own  conyenience."  Every  countiy  has 
the  right  of  regulating  the  transfer  of  all  personal  property 
within  its  territory;  but  when  no  positive  regulation  exists,  the 
owner  transfers  it  at  his  pleasure.  In  the  same  case.  Judge 
Breckenridge,  who  was  willing  to  yield  greater  efficacy  than  the 
rest  of  the  court  to  an  assignment  under  the  English  bankrupt 
laws,  nevertheless  thus  speaks:  "An  interest  arising  on  a  con- 
tract here,  unless  there  is  some  law  with  us  to  exclude  it,  fol- 
lows the  person  as  much  as  the  ownership  of  a  chattel." 

The  same  general  doctrine,  differing  only  in  terms,  is  laid  down 
by  Justice  Story  in  Le  Roy  v.  Crowninshield,  2  Mason,  157,  and  by 
Jostice  Washington  in  Ogden  v.  Saunden,  12  Wheat.  259.  The 
former  says  personal  contracts  are  to  have  the  same  validity,  in- 
terpretation, and  obligatory  force  in  every  other  country  which 
they  have  in  the  country  where  they  are  made,  or  are  to  be  ex- 
ecuted. An  exception  coeval  with  the  rule  itself,  and  resting 
on  the  same  foundation,  is  that  no  nation  is  bound  to  enforce  or 
hold  valid  any  contract  which  is  injurious  to  its  own  rights  or 
those  of  its  citizens,  or  which  offends  public  morals,  or  violates 
the  public  faith.  The  latter  says:  ''Where  it  (a  contract)  is  of 
an  immoral  character,  or  contravenes  the  policy  of  the  nation  to 
whose  tribunal  the  appeal  is  made,  the  remedy  which  the  comity 
of  nations  affords  for  enforcing  the  obligation  of  contracts, 
wherever  formed,  is  denied.'' 

Now,  in  the  case  before  us,  the  assignment  or  the  duty  of  the 
trustee  under  it,  was  in  part,  at  the  least,  to  be  executed  in 
this  state,  where,  as  appears,  as  already  mentioned,  a  portion  of 
the  property  proposed  to  be  transferred  by  it  was  then  situated. 

These  principles  seem  to  have  been  reduced  to  practice  in 
the  case  of  Ingraham  v.  Oeyer,  13  Mass.  146  [7  Am.  Dec.  132]. 
B.  and  B.,  merchants  in  Philadelphia,  made  an  assignment  of 
all  their  effects  and  credits  to  certain  persons,  in  trust  for  such 
of  their  creditors  as  within  four  months  should  execute  a  full 
release;  the  surplus  to  be  distributed  pro  rata  among  their 
other  creditors,  and  the  remainder,  if  any,  to  the  assignors. 
The  question,  the  court  said,  was  whether  the  assignment  was 
valid  in  Massachusetts,  so  as  to  defeat  a  subsequent  attachment 
of  a  debt  there.  They  held  that  such  an  assignment  could  not 
be  supportovl  if  made  in  Massachusetts  by  parties  residing  or 
there,  and  with  a  view  to  be  there  executed.     **  And 
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sapposing  (they  said)  the  assignment  to  have  legal  effect  in  the 
state  of  Pennsylvania,  so  as  to  bind  the  creditors  within  that 
state,  it  does  not  follow  that  it  is  to  be  received  here,  to  the 
prejadice  of  creditors  who  are  our  own  citizens.  It  is  not  re- 
quired by  the  comity  of  nations/' 

There  is  another  exception  or  limitation  of  the  general  doc* 
trine,  well  established  in  the  American  courts,  which  bears  a 
strong  analogy  to  the  case  before  us.    In  cases  of  intestacy, 
says  Tilgbman,  G.  J.,  in  Milne  v.  Moreton,  the  property  is  dis- 
tributed according  to  the  law  of  the  domicile  of  the  intestate. 
But  yet,  so  far  as  concerns  creditors,  it  depends  on  the  law  of 
the  country  where  it  is  situated.    If  an  Englishman  dies  and 
leaves  property  here,  we  regulate  the  order  in  which  his  deb's 
shall  be  paid  according  to  our  own  law;  the  residue  is  distrib- 
uted according  to  the  law  of  England.     This  rule  was  enforced 
in  8mUh  v.  The  Union  Bank  of  Chorgetown^  in  the  supreme  conrt 
of  the  United  States:  5  Pet.  518.     B.  was  at  his  decease  domi- 
ciliated in  Virginia,  and  owed  there  a  debt  on  bond,  which  i^ 
there  preferred  to  a  debt  by  simple  contract    He  was  indebte<] 
by  simple  contract,  and  had  personal  estate  in  the  city  of  Wash- 
ington, where  administration  was  granted,  and  where  the  laws 
of  Maryland,  which  admit  no  preferences,  govern.    It  was  held 
that  the  effects  in  the  hands  of  the  administrator,  were  to  be 
distributed  among  the  creditors  according  to  the  laws  of  Mazy- 
land,  and  not  of  Virginia.    Justice  Johnson,  in  delivering  the 
Dpinion  of  the  court,  made  several  apposite  remarks:   *'That 
personal  property  has  no  si^uii,  seems  rather  a  metaphysical 
position  than  a  practical  and  legal  truth."    "  In  point  of  fact  it 
3an  not  be  questioned  that  goods  found  within  the  limits  of  a 
sovereign's  jurisdiction  are  subject  to  luslaws;  it  would  bean 
absurdity  in  terms  to  affirm  the  contrary.''    "  It  is  an  acknowl- 
edged doctrine  that  in  conflict  of  rights,  those  arising  under  our 
own  laws,  if  not  superseded  in  point  of  time,  shall  take  prec- 
edence, '  majriB  jus  nostrum  quam  jus  alienum  servemus.*    The 
obligation  of  the  sovereign  to  enforce  his  own  laws,  and  to  pro- 
tect his  own  subjects,  is  acknowledged  to  be  paramount." 
**  Contracts  contra  bonos  mores ^  or  against  the  policy  or  laws  of 
a  state,  will  not  be  enforced  in  the  courts  of  that  state,  though 
lawful  in  the  state  in  which  they  are  entered  into." 

The  principles  on  which  this  exception  is  sustained,  apply 
with  great  efficacy  to  resist  the  action  in  the  case  before  us,  of 
the  foreign  assignment  upon  the  property  here. 

Thus  far  I  have  referred   exclusively  to  Ammoan  joiista. 
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Similar  doctrine  will  be  foand  maintained  in  the  English 
courts.  In  Hunler  ▼.  Poll^,  4  T.  B.  182,  Lord  Eenjon,  for  the 
court  of  king's  bench,  said :  The  only  question  is,  whether  or  not 
property  in  that  island  (Bhode  Island)  passed  by  the  assign- 
ment (under  the  bankrupt  law)  in  the  same  manner  as  if  the 
owner  (the  bankrupt)  had  assigned  it  by  his  Yoluntary  act.  And 
that  it  does  so  pass  can  not  be  doubted,  unless  there  were 
some  positiye  law  of  that  country  to  prevent  it.  Every  person 
baring  property  in  a  foreign  country  may  dispose  of  it  in  this, 
though,  indeed,  if  there  be  a  law  in  that  country  directing  a 
particular  mode  of  conveyance,  that  must  be  adopted.  In 
8iU  V.  Wortwiok,  1  H.  BL  690,  Lord  Loughborough,  after  stat- 
ing the  general  doctrine,  and  maintaining  that  it  gives  efficacy 
to  a  commission  of  bankruptcy  over  the  property  of  the  bank- 
rupt out  of  the  jurisdiction  of  the  laws  of  England,  adds :  *  *  When 
I  have  laid  this  down,  it  by  no  means  follows  that  the  commis- 
sion of  a  bankrupt  has  operation  in  another  country  against 
the  law  of  that  country.  If  the  law  of  that  country  preferred 
him  (a  creditor  there  obtaining  payment  of  his  debt)  to  the 
assignee,  though  I  must  suppose  that  determination  wrong,  yet 
I  do  not  think  that  my  holding  a  contrary  opinion  would  re- 
voke the  determination  of  that  country,  however  I  might  dis- 
approve of  the  principle  on  which  that  law  so  decided."  In 
PiMer  V.  Broume,  6  East,  131,  Lord  EUenborough  said:  "  We 
always  import,  together  with  their  persons,  the  existing  rela- 
tions of  foreigners  as  between  themselves,  according  to  the  laws 
of  their  respective  countries,  except,  indeed,  where  the  laws 
dash  with  the  rights  of  our  own  subjects  in  England,  and  one 
or  other  of  the  laws  must  necessarily  give  way,  in  which  case 
our  own  is  entitled  to  the  preference.'' 

The  same  general  doctrine  has  also  been  maintained  in  the 
courts  in  Scotland.  In  LeveU  v.  LeveU^  Ferg.  Scot.  Consist. 
683;  Ingraham  Ecdes.  366,  assuming  that  the  law  of  the 
contract  is  everywhere  entitled  to  obedience  from  considera- 
tions of  its  equity,  yet  this,  like  every  other  general  rule,  can 
not  be  received  without  limitation.  Wheresoever  the  foreign 
law  stands  opposed  to  the  principles  of  religion  or  of  morality, 
or  to  the  municipal  institutions  established  in  the  country  where 
it  is  sought  to  be  applied,  it  must  cease  to  operate.  For  it 
is  clearly  the  duty  of  every  state  to  keep  its  religion  and  morals 
pure,  and  its  institutions  entire.  In  Edrwrndistone  v.  Lockhari, 
Id.  168,  897:  '*  In  the  annunciation  of  the  principle  upon  which 
respect  to  a  foreign  rule  is  required,  the  conditions  have  al- 
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ways  been  added,  that  this  shall  be  conceded  only  when  no 
injuiy  shall  thereby  arise  to  the  country  or  people  to  whom  the 
right  of  jurisdiction  belongs,  in  whatever  regards  the  inde- 
pendence of  their  own  system  of  law,  or  the  interests  of 
religion,  morality,  and  good  order,  within  the  state.  It  was 
quite  clear  that  the  municipal  rule  of  the  law  of  Scotland 
could  not,  according  to  the  principles  of  international  law,  be 
sacrificed,  when  essential  injury  to  our  own  system  mast  plainly 
follow/'  In  Gordon  ▼.  Pye^  Id.  460,  it  is  now  held  that  full 
effect  is  to  be  given  to  a  contract  entered  into  abroad,  if  the 
forms  and  solemnities  requisite  to  its  validity  in  the  foreign 
country  have  been  duly  adhibited,  although  they  should  be  in 
every  respect  different  from  those  in  use  among  ourselves.  Our 
deference  for  the  foreign  law,  or,  in  other  words,  the  comitoB 
we  exercise  towards  it,  goes  thus  far,  that  when  the  validity  of 
any  deed  is  in  question,  as  far  as  form  is  concerned,  we  look  to 
what  is  required  for  this  purpose  by  the  law  of  the  country 
where  it  is  entered  into.  If  valid  there,  we  give  full  effect  to 
it;  but  always  under  this  limitation,  that  our  doing  so  does  not 
affect  our  own  essential  policy  or  institutions,  or  the  intereats 
of  morality  in  our  own  country."  In  p.  466:  "It  is  admitted 
in  every  case  where  the  application  of  the  principle  of  comUas 
is  concerned,  that  when  the  admission  of  the  foreign  law 
would  be  clearly  inconsistent  with  the  essential  policy  and  in- 
stitutions of  the  country  where  it  is  proposed  to  be  received, 
this  must  create  an  effectual  bar  to  the  extension  of  the  princi- 
ple to  such  a  case." 

It  would  be  interesting  to  pursue  this  subject  into  the  writ- 
ings and  disquisitions  of  the  JurisconsuMi  of  the  continent  of 
Europe,  so  far  as  they  are  within  our  reach.  I  shall,  however, 
content  myself  with  a  passage  from  Huberus,  who,  whatever 
may  be  the  rank  or  reputation  to  which  he  may  be  entitled, 
about  which  a  considerable  conflict  of  opinion  has  prevailed,  baa 
certainly  been  more  frequently  cited  and  more  confidently  re- 
lied on  in  our  courts  than  any  other  continental  author,  and  has 
therefore  served  more  than  others  as  a  guide  here.  He  says,  vol. 
a,  b.  1,  tit.  8  (4),  8  Ball.  876:  "  Whatever  the  laws  or  judicial 
proceedings  in  any  place  decide  as  to  their  subjects,  other  people 
allow  to  have  the  same  effect  with  them,  unless  a  prejudioe  or 
inconvenience  would  result  to  them  or  their  laws."  (1)  3  DalL 
874:  "  The  place  where  the  contract  is  entered  into  is  not  to  be 
exclusively  considered,  if  the  parties  had  in  contemplation  an* 
other  place  at  the  time  of  the  contract;  the  laws  of  the  latter 
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will  be  preferred  in  the  construction  of  the  contract/'  (2)  Id. 
875:  **  The  effects  of  a  contract  entered  into  at  any  place,  will  be 
allowed  according  to  the  law  of  that  place,  in  other  countries, 
if  no  incoDTenience  results  therefrom  to  the  citizens  of  that  other 
country,  with  respect  to  the  law  which  they  demand/'  (3)  Id. 
875:  **  If  the  law  of  the  place  in  another  government  is  contrary 
to  the  law  of  our  state,  in  which  also  a  contract  is  made  incon- 
sistent with  a  contract  celebrated  and  made  in  another  place,  it 
is  reaaonable,  in  such  case,  that  we  should  observe  our  own 
law  rather  than  a  foreign  law/' 

These  doctrines  are  in  entire  harmony  with  the  principles  con- 
tained in  the  cases  to  which  I  have  heretofore  adverted. 

A  brief  review  of  the  cases  cited  by-  theplaintifTs  counsel  will 
serve  to  develop  and  illustrate  further  these  doctrines,  and  af- 
ford an .  opportunity  to  explain  and  remove  some  objections 
which  at  first  sight  may  seem  to  arise  to  them,  or  to  their  appli- 
cation. 

Succession  to  personal  property,  as  in  Bruce  y.  Bruce,  2  Bos.  & 
Pul.  230,  note,  and  in  Benefide  v.  Johnson^  3  Yes.  198,  which  is 
universally  regulated  by  the  law  of  the  domicile  of  the  owner  at  his 
decease,  stands  completely  distinguished  from  the  subject  now 
under  consideration.  The  country  or  government  in  which  the 
property  is  situated,  can  have  no  interest  in  the  mere  distribu- 
tion, and  will  therefore  exercise  no  control  over  the  property, 
farther  than  the  rights  or  claims  of  creditors  are  concerned,  and 
in  that  respect,  as  we  have  seen,  the  lex  rei  sites ^  and  not  the  lex 
domicilii^  is  to  prevail.  In  Dixon  v.  Ramsay^  3  Cranch,  319,  the 
question  was,  whether  an  executor  who  had  obtained  letters 
testamentary  in  England,  could  maintain  a  suit  in  the  district  of 
Columbia  without  letters  testamentary  there.  The  court  held 
that  no  man  can  sue  in  the  courts  of  any  country,  ^rhatever  his 
rights  may  be,  unless  in  conformity  with  the  rules  presented  by 
the  laws  of  that  country.  And  although  all  rights  to  personal 
property  are  to  be  regulated  by  the  laws  of  the  country  in  which 
the  testator  Uved,  yet  the  suits  for  those  rights  must  be  governed 
by  the  laws  of  that  country  in  which  the  tribunal  is  placed. 
The  substance  of  the  decision  of  the  court  is,  that  whatever 
may  be  the  right  of  a  party,  his  remedy  must  conform  to  the 
law  of  the  forum.  The  disposition  of  the  personal  property  and 
the  rights  of  the  legatees,  are  to  depend  on  the  law  of  the  dom« 
icile;  with  it  the  testator  is  presumed  to  be  conversant,  and  by 
it,  to  regulate  his  bounty,  and  his  manner  of  disposal.  The 
rights  to  the  property  are  therefore  to  be  thereby  governed. 
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The  language  of  the  court  is  to  be  taken  in  reference  to  the 
qnestion  before  them.    They  were  not  called  to  express  any  opin- 
ion on  the  Talidity  and  effect  of  a  disposition  proposed  to  be 
made  by  a  foreign  testator,  in  a  manner  prohibited  by  the  laws 
of  the  country  where  the  property  is  situate.    In  Deaesbats  ▼. 
Berquier,  1  Binn.  836  [2  Am.  Dec.  448],  Theil,  the  suppoeed 
testator,  when  he  made  the  instrument  preferred  as  a  will,  was 
a  resident  of  St.  Dpmingo,  and  a  subject  of  France,  and  by  the 
laws  of  that  island,  the  instrument  was  not  a  will.    It  was  very 
properly  held  that  it  could  not  therefore  be  proved  or  supported 
as  a  will  in  Pennsylvania,  although  if  made  there,  and  the  tes- 
tator had    there    been    a   citizen,   the  property   would  have 
passed  by  it.    As  the  will  was  void  where  it  was  made,  and 
where  the  maker  of  it  resided,  the  court  held  it  void  everywhere. 
As  he  died  intestate,  by  the  law  of  the  place  where  he  was  dom- 
iciled, he  must  be  regarded  elsewhere  in  the  same  character. 
There  is  nothing  in  the  decision  or  the  observations  of  the  court, 
which  serves  to  show  they  would  have  held  themselves  bound 
to  maintain  a  disposition  which  a  foreign  testator  might  have 
sought,  by  his  will,  if  such  disposition  had  been  forbidden  or 
declared  fraudulent  and  void,  by  the  law  of  Pennsylvania; 
because  such  disposition  might  be  admissible  or  consistent  with 
public  policy,  where  the  testator  resided.    The  remark  by  Lord 
Ellenborough,  in  PaUer  v.  Broum,  5  East.  131,  that  it  is  every 
day's  experience  to  recognise  the  laws  of  foreign  nations  aa 
binding  on  personal  property,  was  made  without  any  reference 
to  the  result  of  a  conflict  of  laws,  as  is  evident  from  the  remarks 
which  he  makes  immediately  afterwards,  and  which  I  have  here- 
tofore mentioned. 

The  case  of  Oreenwood  v.  Curtis,  6  Mass.  858  [4  Am.  Dec. 
145],  can  furnish  no  support  for  the  plaintiff's  claim.  The  re- 
covery in  that  case  was  not  on  the  note  or  promise  for  the 
delivery  of  slaves,  for  the  counts  founded  thereon  the  court 
laid  out  of  the  case,  but  upon  the  third  count,  on  an  account 
stated,  the  consideration  of  which  the  court  say  was  the  sale 
of  a  cargo  of  merchandise,  which  therefore  involved  nothing 
immoral  or  illegal.  In  discussing  the  case,  the  court  state 
this  general  doctrine:  "By  the  common  law,  upon  prindplea 
of  national  comity,  a  contract  made  in  a  foreign  place  and  to 
be  there  executed,  if  valid  by  the  laws  of  that  place,  may  be 
a  legitimate  ground  of  action  in  the  courts  of  this  state,  al- 
though such  contract  may  not  be  valid  by  our  laws,  or  even  may 
be  prohibited  to  our  citizens."    The   qualification  which  the 
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eonii  here  gaTe  to  the  rale  shows  that  it  can  not  be  brought 
to  bear  on  the  facts  before  us.  And  the  exceptions  which  the 
court  immediately  make  to  the  rule,  prove  the  result  more 
distinctly,  and  serre  to  show  that  the  views  of  the  court  ac- 
cord with  the  general  doctrine  which  I  hare  stated.  A  con- 
tract for  the  sale  and  delivery  of  merchandise,  in  a  state  where 
such  sale  is  not  prohibited,  may  be  sued,  the  court  say,  in 
another  state  where  such  merchandise  can  not  be  lawfully  im- 
ported. But  if  the  delivery  was  to  be  in  a  state  where  the 
importation  was  interdicted,  the  contract  could  not  be  sued  in 
the  interoicting  state,  because  the  giving  of  legal  effect  to  such 
a  contract  would  be  repugnant  to  its  rights  and  interest.  Upon 
the  same  principle,  it  seems  to  me,  the  courts  of  a  state  ought 
not  to  give  legal  effect  to  a  contract  or  transfer  of  property 
which  is  repugnant  to  the  express  law  of  the  state  and  to  its  ob- 
vious policy. 

The  case  of  Chartrea  v.  Cairns,  in  the  supreme  court  of  Loui- 
siana, found  in  a  note  to  5  Cow.  678,  seems  more  nearly  in  point 
than  the  other  cases  to  which  we  have  been  referred.  The  court 
gave  efScacy  over  a  subsequent  attachment  to  an  assignment 
made  in  New  York,  where  the  parties  to  it  resided,  and  where 
they  supposed  it  to  be  valid,  although  by  the  laws  of  Louisiana, 
on  the  subject  of  insolvency,  it  would  have  been  null  and  void 
by  reason  of  a  provision  or  reservation  contained  in  it  for  the 
benefit  of  the  grantor.  This  case  is  but  shortly  stated,  and  we 
have  not  the  views  and  reasoning  of  the  court  so  distinctly  as 
could  be  wished.  Much  reliance  seems  to  have  been  placed  on 
the  fact  that  both  parties  interested  in  the  suit,  the  attaching 
creditor  and  the  debtor,  the  assignor,  were  citizens  of  New  York, 
and  that  no  citizen  of  Louisiana  was  affected.  Whatever  re- 
spect, then,  may  be  justly  due  and  yielded  to  the  highly  respect* 
able  tribunal  by  whom  the  decision  was  made,  I  am  unable  to 
yield  a  prevailing  weight  to  their  decision,  which  seems  to  me, 
so  far  as  it  is  analogous  to  the  case  before  us,  not  required  by 
and  inconsistent  with  the  sound  principles  of  international  law. 
And,  moreover,  this  decision  appears  to  me  in  no  inconsidera« 
Ue  degree  to  depart  from  other  cases  said  to  have  been  decided 
in  the  same  court,  and  cited  Livermore's  Dissertations,  137.  It 
is  to  be  regretted  that  we  have  not  access  to  the  volumes  of  the 
iHyqi^^iniL  reports  from  which  these  cases  are  cited. 

The  plaintiff's  counsel  in  his  argument  made  certain  conces- 
sions under  the  weight  and  influence  on  his  mind  of  the  legal 
doctrines  which  ought  not  to  be  overlooked,  although  if  incor- 
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rectly  made,  I  should  be  unwilling  in  any  wise  to  prejudice  his 
eause  by  them.  ''I  admit/' said  he,  ''a  foreign  debtor  can 
not  fraudulently  put  his  property  here  out  of  the  reach  of  our 
process  any  more  than  a  domestic  debtor  can;  but  a  foreign 
debtor  has  precisely  the  same  control  over  his  property  here  as 
a  domestic  debtor  has." 

Now,  a  transfer  of  this  nature  by  a  domestic  debtor,  would 
undoubtedly  be  fraudulent  and  Toid  according  to  the  yery  terms 
of  the  statute,  and  if  a  foreign  debtor  can  not  fraudulently  put 
his  property  out  of  the  reach  of  our  process,  any  more  than  the 
domestic  debtor,  how  can  the  merchandise  now  in  question  be 
out  of  the  reach  of  the  execution.  And  if  a  foieign  debtor 
has  precisely  the  same  control  oyer  his  property  here  as  a 
domestic  debtor,  how  can  he  make  such  an  assignment  as,  in 
the  hands  of  the  domestic  debtor,  would  be  fraudulent  and  void  f 

While,  then,  I  am  prepared  to  give  full  weight  to  the  prin- 
ciples which  sustain  foreign  contracts  and  foreign  transfers, 
and  especially  when  made  in  the  other  states  of  this  Union, 
whether  it  be  on  the  ground  of  comity,  as  some  place  it,  or  of 
international  law,  as  others  choose  to  call  it,  I  do  not  feel  author- 
ized to  give  validity  to  this  assignment,  which  would  effect  a 
transfer  of  property  under  the  control  of  our  laws,  in  violation 
of  their  policy,  in  hostility  with  their  provisions,  and  which 
they  declare  to  be  fraudulent  and  void. 

I  have  hitherto,  to  avoid  complexity  and  confusion,  spoken 
of  the  whole  of  these  articles  of  merchandise  as  if  falling,  as  I 
hope  I  have  shown  part  of  them  unquestionably  does,  under 
the  operation  of  the  legal  doctrines  which  I  have  suggested.  It 
is  necessary,  however,  that  a  discrimination  should  be  made. 
A  part  of  the  merchandise  seized  by  the  sheriff  was  sent  to  the 
store  in  Paterson  by  the  plaintiff  after  the  assignment,  and 
had  never  belonged  to  Boy.  Another  part  was  also  sent  there 
after  the  assignment,  which  had  belonged  to  him,  and  was  in  hia 
store  at  New  York,  and  was  comprehended  in  the  assignment, 
and  of  which  a  valid  transfer  was  thereby  made.  Both  these 
parts,  then,  being  at  the  levy  of  the  execution  clearly  the  prop- 
erty of  Yarnum,  were  improperly  taken  by  the  sheriff.  They 
amount,  according  to  the  testimony,  to  one  half  of  the  prop* 
erty  or  thereabout. 

It  thus  appears  that  the  plaintiff  in  replevin  is  entitled  to  a 
portion  of  the  articles  replevied,  and  the  defendant  is  entitled 
to  the  residue.  And  the  judgment  should  be  so  rendered  as  to 
secure  their  respective  rights 
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But  as  the  yerdict  does  not  distinguish  the  goods  belonging 
to  the  plaintiff  from  those  which  do  not  belong  to  him  accord- 
inf^  to  this  decision,  there  must  be  a  venire  de  novo,  and  one  is 
accordingly  ordered. 


la  the  eaae  of  Moore  ▼.  BonneU,  2  Vroom,  90,  the  principal  case  waa  ra- 
viewed  at  some  length,  and  its  doctrine  affirmed.  In  that  case  it  was  held 
thai  an  aarignment  made  in  New  York,  which  gave  a  preference  to  creditors, 
but  which  waa  l^gal  at  the  place  of  the  assignor's  domicile,  could  not  dispose 
oi  moTshle  property  in  New  Jersey.  Bat  it  was  also  decided  that  an  attach- 
ing creditor,  being  a  resident  of  New  York,  where  the  assignment  in  question 
was  made,  would  not  be  permitted  to  impeach  it  in  the  courts  of  New  Jersey, 
on  the  soore  of  its  incompatibility  with  the  laws  of  the  latter  state.  In  Oar> 
rtUon  ▼.  Brown,  2  Dutch.  426,  the  principal  case  was  cited  as  authority  for 
the  poBJtion  that  an  assignment  which  made  an  unequal  distribution  of  the 
assignor's  property  among  his  creditors,  was  inoperative  and  void  under  the 
liatate  of  New  Jersey.  Potts,  J.,  delivering  the  opinion  of  the  court,  distin- 
guished that  case  from  the  principal  case,  and  said:  "I  do  not  understand 
the  courts  in  the  case  of  Vamum  ▼.  Camp,  to  hold  that  preferences  made  in 
contemplation  of  an  assignment  will  avoid  the  deed.  *  *  *  This  was  the 
case  of  a  preference  given  in  the  assignment  itself.  The  other  question,  as  to 
what  would  be  the  effect  of  preferences  made  before  the  assignment,  and  not 
incorporated  in  the  instrument,  but  made  in  view  of  the  assignment,  was  not 
before  the  oourt  at  alL*'  And  the  court  in  that  case  decided  that  preferences 
not  made  in  and  by  the  assignment  itself,  although  they  might  be  fraudulent 
and  void  under  the  statute,  would  not  invalidate  the  assignment.  And  they 
construed  the  provision  of  the  statute  making  all  preferences  fraudulent  and 
vwd,  to  mean  all  preferences  made  in  and  by  the  assignment  itself. 

In  BetUley  ▼.  WhUtemore,  4  G.  IS.  Green,  462,  it  was  held  that  a  voluntaiy 
assignment  made  by  a  non-resident  debtor,  which  is  valid  by  the  law  of  the 
place  where  made,  can  not  be  impeached  in  this  state,  with  regard  to  prop- 
erty situated  here,  in  behalf  of  non-resident  creditors,  on  the  ground  that 
such  assignment  is  incompatible  with  the  statute  of  this  state.  And  the 
court  decided  that  the  rule  applies  to  realty  as  well  as  to  personal  estate, 
provided  the  form  of  assignment  is  such  as  is  required  by  the  laud  regula- 
tions of  this  state.  In  delivering  the  opinion  of  the  court  in  that  case, 
Beasley,  G.  J.,  said:  "In  Vamum  v.  Camp,  the  ground  of  decision  invalidat- 
ing a  foreign  assignment  which  created  preferences,  was,  that  we  had  estab- 
li^ed  in  this  state  a  local  policy  under  which  our  citizens  had  a  right  to  be 
protected.  It  was  admitted  that,  as  a  general  rule,  a  transfer  of  property, 
valid  where  made,  would  be  effectual  everywhere;  but  it  was  also  deemed 
equally  clear,  that  the  recognized  exception  to  the  rule  was,  that  it  was  not 
to  be  enforced  to  the  manifest  injury  of  our  own  citizens.  A  state  can  not 
be  required,  thus  it  was  argued,  by  any  of  the  obligations  of  comity,  to  give 
ap  its  own  system,  and  substitute  in  lieu  of  it  any  part  of  the  social  arrange- 
ment of  a  foreign  jurisdiction.  This  limitation,  as  well  as  the  rule  itself,  is 
firmly  ettsblished  as  a  part  of  the  international  law.  But  upon  what  princi- 
ple is  it  that  the  citizen  of  another  state  can  ask  us  to  refuse  to  recop^nize  the 
validity  of  an  assignment  made  in  the  state  of  New  York,  and  in  conformity 
to  her  laws?  Upon  what  plea,  consistent  with  comity,  under  such  circum- 
stances, are  the  authorities  of  this  government  to  repudiate  a  transaction 
Wild  by  the  laws  of  a  sister  state?    If  the  question  touched  one  of  our  owa 
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dtuenay  we  oonld  Tindioata  our  rejeotioa  of  saoh  immctum  on  the  grtmod 
of  oar  statute,  pesaed  legitimately,  for  the  special  rognlation  of  the  affidts  ol 
such  citizen.  But  if  such  rejection  relatea  to  the  oitinn  of  anotiier  stite, 
how  is  such  a  line  of  oondnct  to  be  justified?  •  •  •  The  tma  role  of 
law  and  pablio  policy  is  this:  That  a  volontsay  assignment,  made  abroad* 
inconsistent,  in  sabstantial  respects,  with  oar  statute,  shoold  not  be  put  in 
execution  here  to  the  detriment  of  our  citiaens,  but  that,  for  all  other  pur- 
poses, if  valid  by  the  le»  loeif  it  should  be  carried  fully  into  effisct** 

It  was  decided  in  Frazier  ▼.  Frtderieka^  4  Zabr.  162^  that  an  assignment 
made  in  Pennsylyania,  in  strict  accordance  with  the  statute  of  New  Jenegr, 
which  forbids  all  preferences  of  one  creditor  over  another,  was  effectual  to 
transfer  property  of  the  assignor  situated  in  New  Jersey.  Green,  G.  J.,  de- 
liTering  the  opinion  in  that  case,  said:  "The  case,  therefore,  does  not  fall 
within  the  objection  which  prevailed  in  Varnuim  v.  Camp^  that  the  oontraot 
was  in  violation  of  a  statute  of  this  state,  and  in  contravention  of  its  obvious 
policy." 

Pkefkbbncb  to  Gbkditobs. — It  was  decided  in  the  following  cases  that  a 
debtor  may  lawfully  prefer  one  creditor  to  another:  Bvfum  v.  Ortan^  20  Am. 
Deo.  562$  MackieY.  OUrm,  15 Id.  477;  IHfihsf  v.  FerrU,  4  Id.  SG4. 


State  v.  Coopjeb. 

[1  OBBDr  Law,  861.] 

PiRSON  Who,  in  GoiociniKO  a  Felont,  UKDxnoifKDLT  Killb  Anothkb^ 
is  guilty  of  murder,  especially  if  death  was  a  probable  ocnseqiienoe  ol 
his  act. 

No  Man  oak  bs  Brought  into  Jbopabdt  of  his  life  more  than  onoe  for 
the  same  offense. 

When  Onb  Fklont  Beooicbs  an  Ingbbdient  of  a  Sufbbiob  Onb,  the  de- 
fendant can  not  be  convicted  of  both  offensea. 

Prisoner  Who  has  been  Ck>Nvicna>  or  Arson  can  not  afterwards  be  tried 
on  an  indictment  for  murder  for  the  commission  of  the  same  anon,  where 
the  statute  impoees  the  penalties  of  murder  for  such  arson. 

Defendant  oan  not  be  GomnorED  fob  Two  DiSTuror  Fblonibs  growing 
out  of  the  same  identical  act,  where  one  is  a  necessary  ingredient  in  the 
other;  and  if  the  state  prosecutes  the  lesser  offense  to  a  oonWction,  aucli 
conviction  will  be  a  bar  to  an  indictment  for  the  higher  ofiiansei 

Indiotment  for  murder,  to  which  the  defendant  pleaded  auire- 
foU  convict.  This  plea  was  overroled  by  the  court  below,  and 
the  defendant  was  convicted,  upon  whidi  an  appeal  was  taken 
to  this  court.    The  opinion  states  the  case. 

MQJLer^  for  the  state. 

Ford  and  Broton,  for  the  prisoner. 

Drake,  J.  At  a  court  of  general  quarter  sessions  of  the 
peace,  holden  at  Morristown,  in  and  for  the  county  of  Morris,  in 
the  term  of  July,  1830,  the  grand  juiy  presented  an  indictment 
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• 

■gamst  Samuel  Oooper  as  principal,  and  two  other  persons  as 
seoessaries,  for  the  willfallj  and  malioioaslj  burning  of  the 
dwelling-house  of  one  Balph  Smith,  situate  in  the  township  of 
Hanoyer,  in  the  said  county;  and  at  the  same  term,  presented 
another  bill  of  indictment  against  the  said  Samuel  Cooper, 
charging  the  crime  of  arson  in  burning  the  same  dwelling-house 
of  said  Smith,  **  and  that  one  Joseph  Hopper,  in  the  said  dwell- 
ing-house then  and  there  being,  before,  at,  and  during  the 
said  burning,  was  then  and  there,  bj  reason  and  means  of  the 
said  burning,  so  committed  and  done  bj  the  said  Samuel  Cooper 
in  manner  aforesaid,  mortally  burned  and  killed,  and  so  the 
jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that  the 
said  Samuel  Cooper,  the  said  Joseph  Hopper,  in  manner  and 
form  aforesaid,  feloniously,  willfully,  and  of  malice  aforethought^ 
did  kill  and  murder,  against  the  form  of  the  statute,''  etc. 

At  the  court  of  oyer  and  terminer  held  in  September,  1830,  the 
indictment  for  arson  was  called  on  and  tried,  and  the  defendant, 
Samuel  Cooper,  was  convicted  thereof.  The  indictment  for 
murder  was  then  moved,  whereupon  the  defendant  pleaded  in 
bar  the  conviction  of  the  arson  as  a  former  conviction  of  the 
same  offense.  To  which  the  public  prosecutor  demurred.  The 
court  of  oyer  and  terminer  overruled  the  plea.  But  from 
lome  peculiar  circumstances  it  was  thought  advisable  by  the 
court  to  suspend  further  proceedings  until  the  opinion  of  this 
eourt  could  be  obtained,  as  to  the  validity  of  the  plea. 

It  is  a  well-established  principle  pf  the  common  law,  that  if 
a  person,  whilst  doing,  or  attempting  to  do«  another  act,  unde- 
signedly kill  a  man,  if  the  act  done  or  attempted  were  a  felony, 
the  killing  is  murder;  especially  if  death  were  a  probable  con- 
sequence of  the  act.  With  respect  to  some  of  the  higher  grade 
of  felonies,  as  arson,  burglary,  etc.,  the  legislature  of  New  Jer- 
sey have,  in  Bev.  Laws,  p.  262,  sec.  66,  enacted,  that  if  *'  the 
death  of  any  one  shall  ensue  from  the  committing,  or  attempt 
to  commit,  any  such  crime  or  act  as  aforesaid,"  **  such  person  or 
persons  so  killing  as  aforesaid,  shall  be  adjudged  to  be  guilty 
of  murder  and  shall  suffer  death.'' 

It  is  also  a  maxim  of  the  common  law,  that  "  no  man  is  to  be 
brought  into  jeopardy  of  his  life  more  than  once  for  the  same 
offense."  The  constitution  of  New  Jersey  adopts  and  declares 
Ibis  important  principle  in  this  form.  *'  Nor  shall  any  person 
be  subject,  for  the  same  offense,  to  be  twice  put  in  jeopardy  of  life 
or  limb."  Our  courts  of  justice  would  have  recognized  it,  and  acted 
upon  it,  as  one  of  the  most  valuable  principles  of  the  common  law, 
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irithout  any  constitutional  provision.  Bat  the  framers  of  oiu 
constitution  have  thought  it  worthy  of  especial  notice.  And  all 
who  are  conversant  with  courts  of  justice,  and  the  proceedinga 
in  them,  must  be  satisfied  that  this  great  principle  forms  one 
of  the  strong  bulwarks  of  liberty;  and  that  if  it  be  prostrated, 
eveiy  citizen  would  become  liable,  if  guilty  of  an  offense,  to  the 
unnecessary  costs  and  vexation  of  repeated  prosecutions,  and 
if  innocent^  not  only  to  those,  but  to  the  danger  of  an  errone- 
ous conviction  from  repeated  trials. 

Upon  this  principle  are  founded  the  pleas  of  autrefois  aogfwU 
and  autrefois  convid.  The  writers  on  the  subject  concur  in 
stating  that  these  pleas  ''  must  be  upon  a  prosecution  for  the 
iame  identical  act  and  crime:"  8  Bl.  Oom.  336;  Gh.  0.  Law, 
vol.  1,  pp.  452,  462.  But,  says  Chitty,  p.  455:  "  It  is  not  in  all 
cases  necessary  that  the  two  charges  should  be  precisely  the 
aame  in  point  of  degree,  for  it  is  sufficient  if  an  acquittal  of  the 
one  would  show  that  the  defendant  could  not  have  been  guiltj 
of  the  other.  Thus  a  general  acquittal  of  murder  is  a  discharge 
upon  an  indictment  for  manslaughter  upon  the  same  person, 
because  the  latter  charge  was  included  in  the  former;  and  if  it 
had  so  appeared  on  the  trial,  the  defendant  might  have  been 
convicted  of  the  inferior  offense;  and  on  the  other  hand,  an  ac- 
quittal of  manslaughter  will  preclude  a  future  prosecution  for 
murder,  for  if  he  were  innocent  of  the  modified  crime,  he  could 
not  be  guilty  of  the  same  fact,  with  the  addition  of  malice  and 
design/' 

A  first  inquiry,  then,  in  this  case  will  be,  whether  there  is  such 
identity  in  these  offenses,  that  according  to  the  rule  laid  down, 
and  the  spirit  which  pervades  the  administration  of  criminal 
justice,  they  shall  be  considered  the  same  for  the  purposes  of 
this  plea.  At  first  view,  it  appears  as  if  there  were  two  crimes 
distinctly  indictable  and  punishable.  But  our  sense  of  justice 
is  shocked  by  the  idea,  that  a  man  shall  be  convicted  and  pun- 
ished for  the  arson,  with  that  measure  of  punishment  which  the 
laws  mete  out  to  those  guilty  of  that  crime;  and  that  after- 
wards, for  a  perfectly  accidental  and  involuntary  killing,  he  shall 
be  liable  to  the  same  punishment  of  death  which  is  inflicted  on 
the  willful  and  malicious  murderer.  In  the  case  before  us,  the 
killing  was  a  simple  consequence  of  the  burning,  and  there  is 
no  pretense  that  it  was,  in  point  of  fact,  intentional.  The  law 
makes  a  man  answerable  for  even  the  unexpected  consequences 
of  his  crimes,  and  for  this  purpose,  imputes  the  intention  to 
produce  the  consequence  as  well  as  the  original  act.    But  to 
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ooDstitnte  a  crime,  there  must  be  an  act  of  the  will,  and  im- 
puted intent  must  have  real  intent  as  its  basis;  not  to  accom- 
plish the  precise  result,  but  to  do  something.  Some  act  of 
commission  or  omission  lies  at  the  foundation  of  every  crime. 
And  that  a  simple  consequence  of  an  act  should  be  severed 
from  the  act  itself,  and  possess  independently  all  the  necessary 
ingredients  of  crime,  is  a  violation  of  sound  philosophy,  and, 
as  I  think,  of  law.  In  this  case,  the  killing,  disconnected  with 
the  arson,  is  but  involuntary  homicide.  Oonnected  with  the 
arson,  the  law  awards  to  it  the  name  and  penalties  of  murder. 
Had  the  law  called  it  by  some  other  name,  as,  for  instance,  an 
aggravated  arson,  the  propriety  of  prosecuting  but  one  crime 
would  have  been  more  striking.  Yet  names  can  not  alter  the 
substance  of  things.  If  the  whole  offense,  in  the  eye  of  rea- 
son and  philosophy,  is  one  (and  it  requires  the  whole  of  it  to 
constitute  murder),  we  ought  not  to  presume  that  the  legis* 
lature  meant  to  punish  it  as  two.  And,  indeed,  the  power  of 
the  legislature  to  subdivide  offenses  must  be  restrained  by  the 
constitutional  provision  which  I  have  noticed;  otherwise  that 
provision  may  be  evaded  at  pleasure.  In  this  case,  the  arson  is 
a  necessary  constituent  of  the  murder;  and  if  it  do  not,  to  all 
purposes,  lose  its  separate  existence,  yet  it  appears  to  me  that 
it  does  so  far,  that  it  ought  not  to  be  tried  and  punished  as  a 
distinct  offense.  The  indictment  charges  the  arson,  and  neces- 
sarily must  do  so,  and  yet  it  is  not  on  that  account  objectionable 
on  the  score  of  duplicity.  This  indicates  the  proper  practice  in 
such  cases,  which,  as  I  conceive,  is  to  indict  and  try  for  the 
higher  crime,  and  if  the  part  of  the  offense  which  is  peculiar  to 
that  is  not  proved,  and  all  that  is  necessary  to  constitute  the 
inferior  one  is,  that  the  verdict  should  convict  of  the  inferior 
felony,  and  acquit  as  to  the  residue  of  the  charge. 

If  the  defendant  could  be  tried  and  punished  for  both  felo- 
nies, the  record  of  conviction  of  the  inferior  offense  would  be 
good  evidence  to  support  that  part  of  the  second  indictment, 
and  yet  we  search  in  vain  for  any  such  principle  in  treatises 
vpon  the  law  of  evidence.  A  strong  proof  that  when  one  felony 
becomes  an  ingredient  of  a  superior  one,  the  defendant  can  not 
be  tried  and  convicted  of  both  offenses. 

In  the  foregoing  remarks,  quoted  from  Ohitty's  Criminal  Law, 
with  reference  to  a  former  acquittal,  the  author  treats  the  facts 
which  constitute  the  crime  of  manslaughter  as  component  parts 
of  the  crime  of  murder,  and  says,  that  if  innocent  of  those,  *'  he 
could  not  be  guilty  of  the  same,  with  the  addition  of  malice  and 
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design/'  The  same  reasoning  would  lead  us  to  the  condasion 
that,  had  the  prisoner  at  the  bar  been  acquitted  on  the  indict- 
ment for  arson,  it  would  have  been  conclusiYe  of  his  innooenoe 
of  that  component  part  of  the  crime  laid  in  this  indictment,  and 
would  have  necessarily  barred  a  conyiction  under  it. 

It  is  no  answer  to  ibis,  that  'fan  acquittal  upon  an  indictment 
for  felony  is  no  bar  to  an  indictment  for  a  misdemeanor,  and 
econveno:'*  Arch.  52;  2  Hawk.  b.  2,  c.  86,  sec.  6;  CShit.  456. 
The  latter  writer  gives  one  reason  why  an  acquittal  of  the  felony 
should  not  bar  the  prosecution  for  a  misdemeanor,  because  **  a 
felony,  or  larceny,  can  not  be  modified  on  the  trial  into  a  tree- 
pass,  or  misdemeanor.''  And  an  acquittal  npon  an  indictment 
for  a  misdemeanor,  grounded  upon  facts  constituting  component 
parts  of  a  felony,  does  not  operate  as  a  finding  upon  those  facts, 
for  the  acquittal  was  necessary  in  point  of  law,  the  misdemeanor 
being  merged  in  the  felony.  And  therefore  the  defendant,  in 
either  of  the  above  cases,  could  not  be  considered  as  legally  in 
jeopardy  on  the  first  trial. 

If,  in  committing  a  misdemeanor,  a  man  involuntarily  commit 
a  felony,  the  misdemeanor  is  merged  in  the  felony.  By  an 
English  statute,  it  is  a  misdemeanor  for  a  man  to  burn  his  own 
dwelling-house  willfully.  The  burning  of  that  of  another 
person  is  a  felony.  John  Isaac  was  indicted  for  a  misdemeanor 
in  having  set  fire  to  and  burned  a  house  in  his  own  occupation. 
On  the  trial  before  Justice  Buller,  the  counsel  for  the  proeeoa* 
tion  opened,  that  the  charge  to  be  proved  against  the  defend- 
ant was,  **  that  he  willfully  set  on  fire  his  own  house  in  order 
to  defraud  the  Phoenix  Fire  Insurance  office;  and  that,  in  fact, 
his  own  and  several  other  persons'  houses  adjoining  were  burnt 
down."  Upon  which  Buller,  J.,  said,  that  if  other  persons' 
houses  were  in  fact  burnt,  although  the  defendant  might  only 
have  set  fire  to  his  own,  yet  under  these  circumstances,  the 
prisoner  was  guilty,  if  at  all,  of  felony;  the  misdemeanor  being 
merged,  and  he  could  not  be  convicted  on  this  indictment;  and 
therefore  directed  an  acquittal:"  East  Cr.  Law,  1031. 

*'  It  is  indeed,"  says  Chitty,  **  generally  laid  down  that  an 
acquittal  of  burglary  will  not  prejudice  an  indictment  for  lar* 
ceny,  or  vice  versa.*'  The  wlriter  qualifies  the  first  part  of  this 
proposition  by  adding,  that  *^  this  must  be  understood  of  those 
cases  in  which  the  former  chazge  did  not  necessarily  include 
the  latter.  But  he  leaves  the  case  of  an  acquittal  of  larceny, 
not  affecting  an  indictment  for  burglazy,  without  further  notioe. 
He  refers  to  2  Hale.  245,  246.  and  Hawk.  b.  2,  o.  86,  sec.  6. 
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Hawkins  says:  *'  It  is  clear  that  an  acqaittal  of  one  felony  i? 
no  manner  of  bar  to  a  prosecntion  for  another,  in  substance 
different,  whether  committed  before  or  at  the  same  time  with 
that  of  which  he  is  acquitted;  and  therefore,  if  a  man  commit  a 
borglaiy  and  steal  the  ^^oods  of  A.  and  B.,  and  be  indicted  for 
the  burglary  and  stealing  the  goods  of  A.  and  be  acquitted,  it  hath 
been  adjudged  that  he  can  not  plead  soch  acquittal  to  an  in- 
dictment for  stealing  the  goods  of  B.  But  it  seems  agreed, 
that  he  may  plead  it  to  the  second  indictment  for  the  burglary/' 
This  was  ruled  in  Tumer^s  case,  Eelsyng,  80.  But  the  latter 
principle  has  since  been  denied  to  be  law  by  Justice  Buller  in 
the  case  of  Vandercom  and  AbboU,  2  East  Cr.  Law,  619,  and  upon 
the  ground  that  if  there  had  been  an  indictment  for  burglary 
and  stealing  the  goods  of  B.,  it  would  be  a  mistake  to  suppose 
any  part  of  the  offense  to  haye  been  passed  upon  (sec.  621),  and 
that  therefore  the  acquittal  would  be  no  bar.  None  of  the  cases 
that  I  have  consulted  authorize  the  principle  of  the  text  in  its 
full  extent.  If  a  man  break  the  house  of  A.  iu  the  night-time, 
and  steal  his  goods,  and  upon  an  indictment  for  burglary  and 
stealing  those  goods  he  be  acquitted,  it  would  be  a  bar  to  a 
subsequent  prosecution  for  the  larceny.  So  I  consider,  that  if 
he  be  indicted  for  the  simple  larceny,  and  acquitted,  he  can  not 
afterwards  be  convicted,  upon  an  indictment  for  the  burglary  and 
larceny,  of  either  offense.  According  to  the  reasoning  adopted  in 
the  case  of  Vandercom  and  AbboU^  he  may  be  convicted  of  the 
burglary,  if  the  indictment  lay  it  with  intent  to  steal,  for  then 
there  is  nothing  inconsistent  with  the  former  acquittal. 

In  the  case  of  a  robbery  committed  in  one  county  and  the 
goods  carried  into  another,  if  an  indictment  be  found  in  the 
latter  county,  and  an  acquittal,  it  is  said  that  it  will  not  preju- 
dice an  indictment  for  robbery  in  the  first.  If  this  be  law,  it 
is  placed  upon  reasons  which  show  it  not  to  have  any  operation 
on  the  point  now  under  discussion:  1  Chit.  456.  But  it  is  de- 
nied to  be  law,  and  I  think  upon  conclusive  reasons,  in  Hawkins' 
Pleas  of  the  Crown,  b.  2,  c.  35,  sec.  4. 

I  have  so  far  considered  the  case  of  a  plea  of  former  acquit- 
tal, because  it  depends  upon  the  same  principle  of  that  of 
autrefoia  convicf,  and  the  writers  are  more  full  in  their  notice 
of  it  than  of  the  latter;  and  it  is  a  general  rule  that  in  canes 
where  an  acquittal  upon  the  first  indictment  would  bar  a  second, 
a  conviction  on  the  first  would  have  the  same  effect. 

The  defendant  has  been  convict^  of  the  crime  of  arson. 
He  has  pleaded  that  conviction  in  bar  of  the  indictment  for  mur* 
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der.  What  effect  shall  that  plea  have  upon  this  prosecuiioii  T 
If  I  am  right  in  supposing  that  the  defendant  can  not  be  eon* 
vioted  and  punished  for  two  distinct  felonies,  growing  out  of 
the  same  identical  act,  and  where  one  is  a  necessarj  ingredient 
in  the  other,  and  the  state  has  selected  and  prosecuted  one 
to  conviction,  it  appears  to  present  a  proper  case  to  interpose 
the  benign  principle,  that  a  man  shall  not  be  twice  put  in 
jeopardy  for  the  same  cause,  in  f aTor  of  the  life  of  the  defendant. 

Judge  Blackstone,  in  his  Commentaries,  sajs,  that  ''a  convic- 
tion of  manslaughter,  or  an  appeal  or  an  indictment,  is  a  bar, 
even  in  another  appeal,  and  much  more  in  an  indictment  of 
murder;  for  the  fact  prosecuted  is  the  same  in  both,  though  the 
offenses  differ  in  color  and  degiee."    This  is  well  established: 
4  Co.  45,  46;  2  Hale,  246;  Arch.  62;  Fost.  Cr.  Law,  829; 
Hawk.,  b.  2,  c.  86,  sec.  10.    And  in  the  case  of  Bobert  M. 
Goodwin,  who  was  indicted  for  manslanghter,  and  subsequently 
for  mrurder,  Colden  (mayor)  fully  recognizes  the  same  principle, 
where  he  says : ' '  If  we  were  to  try  the  prisoner  on  the  indictment 
for  manslaughter,  unquestionably  we  should  put  an  end  to  the 
prosecution  for  murder.'* 

If  in  civil  cases  the  law  abhors  a  multiplicity  of  suits,  it  is  yet 
more  watchful  in  criminal  cases,  that  the  crown  shall  not  op- 
press the  subject,  or  the  government  the  citisen,  byunnecessaiy 
prosecutions.  Under  the  numerous  British  statutes  imposing 
severe  penalties,  and  even  taking  away  the  benefit  of  clergy 
from  larcenies  perpetrated  under  certain  specified  circum- 
stances, it  is  the  practice  to  indict  the  crime,  with  all  its  aggra- 
vations under  the  statute,  and  if  the  aggravating  circumstances 
are  not  proved,  to  convict  of  the  simple  larceny  only.  I  have 
met  with  no  instance  on  the  part  of  the  crown,  after  indicting 
for  a  simple  larceny,  and  establishing  that,  to  proceed,  by  an- 
other iudictment,  to  establish  the  higher  offense.  The  case  of 
Bex  V.  SmUh,  8  Car.  &  P.  412,  cited  in  14  Eng.  C.  L.  B.  374, 
and  the  CommontoeaUh  v.  Cunningham^  13  Mass.  245,  are  an- 
thorities  against  such  a  practice.  And  I  am  satisfied  that  a 
conviction  of  larceny  would  be  a  good  bar  to  a  prosecution  for 
burglary  and  stealing  the  same  goods,  whatever  might  be  its 
effect  upon  an  indictment  for  burglary  with  intent  to  steaL  As 
to  which  see  7  Serg.  &  B.  491. 

I  consider  the  present  case  as  not  affected  by  those  where 
the  first  indictment  was  insufficient,  and  where  a  train  of  de- 
cisions has  established  that  the  criminal  was  never  legally  in 
jeopardy  from  the  first  prosecution:  4  Co.  44,  4S;  Hawk.  b.  8» 
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e.  86.  BBC  15;  1  Johns.  77.  Here  is  no  defect  in  the  fbst  in« 
diotmeni.  It  is  a  caee  where  the  state  has  thought  proper  to 
prosecnte  the  offense  in  its  mildest  form;  and  it  is  better  that 
the  residae  of  the  offense  go  unpunished,  than  by  sustaining  a 
second  indictment  to  sanction  a  practice  which  might  be  ren* 
dered  an  instrument  of  oppression  to  the  ^citisen. 

Twios  nr  JsoPAaDT.— No  man  can  be  twioe  pot  In  Jeopardy  of  his  life  for 
the  aame  affBoae:  State  t.  MeKte,  21  Am.  Deo.  499L  See  also  note  to  thai 
«Nie»  ^SOS,  for  a  diaoostioii  of  the  meaning  of  the  expreeaion  **  in  Jeopardy.'* 

Two  iNDiCTMBins  lOB  Sams  OfiSMSB.— In  suae  v.  Leme^  11  Am.  Deo. 
741,  it  was  decided  that  where  two  indiotmenta  for  a  feloniooa  taking  of 
goods  were  foond  sgainst  a  prisoner,  one  charging  him  with  burglary  and 
larceny,  and  the  other  with  robbery,  and  nnder  the  first  indictment  he  was 
ooDYicted  of  larceny,  he  conld  not  be  tried  npon  the  second  indictment. 

MsBOSB  nr  CBivnrAL  Casbs.— -The  principal  case  falla  within  the  class  in 
which  it  is  claimed  that  a  prior  conviction  is  for  a  part  of  the  same  crime 
for  which  the  prisoner  is  again  pot  on  his  trial,  and  therefore  that  the  former 
conviction  is  a  merger,  and  preclodea  any  farther  conviction.  The  aothori^ 
ties  on  the  sobject  are  refenred  to  in  Freeman  on  Jodgments,  sec  225, 8d  ed.| 
and  1  Whart.  Grim.  Iaw,  sees.  464,  466.  The  principal  casepnshes  the  doa> 
teiaato  ita  utmost  limit. 


»N  V.  Glean. 
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[3  GasBM  Law,  86.] 

BaqiDisr  to  Abaxs  Kuisakgb  xubt  bs  Made  to  him  who  did  not  ereol 
such  nuisance,  before  an  action  can  be  maintained  agsinst  him  lor  con* 
^»"**"*g  itb 

Tbbspass  on  the  case.    The  opinion  states  the  case. 
Dodd^  for  the  plaintiff. 
Gifford^  for  the  defendant. 

HoBNBLowEBy  C.  J.  Thc  declaration  in  this  case  contains  two 
counts:  1.  That  the  plaintiff  was  lawfully  seised  and  possessed 
on  the  first  day  of  April,  1831,  of  certain  lands,  in  and  through 
which  a  stream  of  "water  had  always  been  accustomed  to  run 
and  flow;  that  the  defendant,  on  the  said  first  day  of  April,  1831, 
and  from  that  time  continually,  afterwards  maintidned  and 
kept  up  a  mill-dam  across  the  said  stream,  and  thereby  caused 
the  waters  of  the  said  stream  to  overflow  and  drown  the  plaint- 
iff's hmd.  The  second  count  is  like  the  first,  except  that  it 
alleges  a  possession  only,  and  not  a  seisin  in  the  plaintiff. 

To  this  declaration  the  defendant  has  put  in  three  pleas: 
1.  The  general  issue.  2.  Protesting  that  he  never  erected  or 
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nnlawf  allj  maintained  the  dam.  The  defendant  says  that  prior 
to  the  twentj-flixth  July,  1830,  he  had  no  title  or  poeaeeaoo; 
that  on  that  day  he  became  eeised  and  possessed  of  the  said 
dam;  siooe  which  neither  the  plaintiff,  nor  any  other  person,  for 
him  or  in  his  behalf,  CTer  requested  the  defendant  to  reform  or 
remove  the  said  dam,  and  concludes  with  a  verification.  8.  That 
the  mill-dam  was  erected,  kept  up,  and  maintained  before  the 
twenty-sixth  July,  1830,  previous  to  which  day  the  defendant 
had  no  title,  possession,  or  interest  in  the  said  dam;  that  on 
that  day  the  defendant  became  seised  and  possessed  in  fee,  and 
has  never  since  been  requested,  etc. 

To  the  second  and  third  pleas  there  is  a  general  demurrer 
and  juinder. 

The  only  question  presented  to  the  court  upon  the  pleadings 
in  this  case  is,  whether  an  action  for  continuing  a  nuisance  will 
lie  against  him  who  did  not  erect  it,  before  any  request  made  to 
him  to  remove  or  abate  the  injury.  The  plaintiff's  declaration 
is  not  for  erecting,  but  for  maintaining  and  keeping  up  the  dau^. 
The  defendant  says  the  dam  was  erected  before  he  became 
seised  or  possessed  of  the  premises,  and  that  the  plaintiff  did 
not,  at  any  time  before  the  commencement  of  the  action,  request 
him  to  reform  or  remove  the  injury  complained  of.  This  alle- 
gation is  fully  admitted  by  the  general  demurrer. 

The  law,  as  settled  in  PenraddocVn  case,  6  Go.  101,  has  never, 
I  believe,  been  seriously  questioned  since.  In  that  case  it  was 
resolved,  that  though  the  continuance  of  a  nuisance  by  the 
feoffee  was  a  new  wrong,  yet  a  quodpermiJUal  would  not  lie  against 
him  without  a  request  made,  etc.  Lord  0.  J.  Willes,  in  IFtns- 
more  v.  Oreevbonk^  Willes,  683,  speaking  of  the  distinction  be> 
tween  the  beginning  and  the  continuance  of  a  nuisance,  bj 
building  a  house  that  hangs  over  or  damages  another,  refers  to 
Penruddookfs  caw,  says  the  law  is  certainly  so,  and  the  reason 
obvious.  Mr.  Chitty,  in  his  treatise  on  pleading,  1  vol.  876, 
says  it  is  necessary  to  state  a  request  in  a  declaration  for  con- 
tinuing a  nuisance  erected  by  another:  see  2  Chit.  PL  834, 
note  c.  In  the  case  of  Salmon  v.  Bensley,  By.  and  M.  189; 
21  Eng.  0.  L.  B.  780;  2  Saund.  on  Ev.  and  PI.  690,  the  same 
doctrine  is  admitted  by  Abbott,  Lord  G.  J.,  though  he  held 
that  a  person  who  takes  premises  upon  which  a  nuisance  exists^ 
and  continues  it,  takes  them  subject  to  all  the  restrictiona  im- 
posed upon  his  predecessors  by  the  receipt  of  such  a  notice  as 
had  in  that  case  been  served  upon  the  preceding  occupant. 

As  well,  then,  upon  the  good  sense  and  common  justice  of 
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the  ea8e»  ae  apon  the  ground  of  veneiable  and  nnqnestioned 
aothoriiieB,  I  am  of  opinion  that  the  demnxxer  ought  to  be  oyer- 
niled. 
Judgment  for  defendant  on  demurrer. 


In  tlio  oase  of  the  MorrU  Canal  Co.  v.  Ryerwn,  3  Dutch.  457»  it  was  dedded 
that  an  action  might  be  maintained  against  a  party  who  oontinnes  a  nnisance 
erected  by  another,  without  notice  or  request  to  ahate  it.  Green,  C.  J.,  de-> 
livering  the  opinion  of  the  court,  p.  474,  said:  "The  only  principle  upon 
which  the  request  is  essential  is  to  bring  home  to  the  defendant  a  voluntary 
continuance,  and  consequent  adoption  of  the  act  which  constitutes  tho 
miiaancew  The  case  of  Pkrton  v.  OUan^  2  Green,  36,  seems  to  go  further,. 
and  f"^»»*^^»  the  principle  that  the  party  upon  whose  land  a  dam  is  erected 
by  another,  which  overflows  the  land  of  an  adjoining  proprietor,  is  not  liable 
for  the  continuance  of  such  nuisance  hefore  a  request  to  ahate  it,  although  he 
appropriate  the  dam  to  his  own  use,  and  thus  continue  the  nuisance.  The 
point  is  not  directly  made  by  the  pleadings,  nor  does  it  appear  that  the  atten* 
tion  of  the  court  was  drawn  to  the  ^t  that  the  defendaut  had  used  the  dam» 
or  kept  and  maintained  it  otherwise  than  by  suffering  it  to  remain  upon  his 
land.  The  plea  avers  that  the  dam  was  erected,  kept  up,  and  maintained 
before  the  defendant  acquired  title,  and  that  he  had  never  since  been  re- 
quested to  abate  the  nuisance.  The  demurrer  to  the  plea  was  overruled^  and 
the  pka  was  undoubtedly  good,  and  the  deddon  correct,  unless  there  was  a 
safficient  averment  in  the  declaration  that  the  defendant  had  not  merely 
suflered  the  dam  to  continue  upon  his  land,  but  had  used  it  for  his  own  pur- 
poses, and  became  liable  for  a  continuance  of  the  nuisance.  It  is  not  the 
erection  of  a  dam,  but  the  holding  back  of  the  water  upon  the  plaintiff's  land, 
that  constitntes  the  nuisance;  and  had  the  plainti£^  instead  of  demurring  to  the 
plea,  replied  that  the  defendant  had  so  held  back  the  water,  and  had,  by  meansof 
the  gate%  from  time  to  time,  overflowed  the  plaintiff's  lands,  the  case  would 
have  been  brought  directly-within  the  authority  of  Mwnre  v.  Browne,  3  Dyer^ 
tl9  b.  But  admitting  the  authority  of  Pienon  v.  Clean,  in  its  broadest  ex* 
lant^  the  principle  extends  only  to  the  case  of  a  nuisance  created  by  a  wrong- 
ful act  done  or  committed,  not  to  a  mere  neglect  of  duty.** 

NoncB  TO  BsMOTS  NmsAVG^  Wmur  Nkjbsabt.— 8ea  note  to  Pbtmtr 
T.  Harper,  14  Am.  Dea  838. 
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m  V.  Walker. 

[9  Onaa  Law,  W.] 
HAB  THi  BiOBT  10  Pat  TO  A  Pabtt,  OUT  ov  Ck>UBT,  money  raised 

bj  him  on  exeontion,  but  he  may  discharge  himself  from  liability  to  tha 

axeontion  creditor,  by  paying  the  money  into  court;  and  where  ^ere  are 

eonflictiqg  daims  to  such  money,  the  latt«  course  is  thesaferone  for  him 

to  pursue. 
Oomr  MAT,  nr  a  Pbopbb  Gabi^  Gomfxl  ths  Shibzff  to  bring  such  money 

into  courts  and  when  brought  in,  either  voluntarily  or  by  order  of  courts 

may  detennine  ^wmfliHang  nWima  thereto^ 
9fnnuxr  Am  ov  Tma  Goubt  cav  mot  bb  SpocBaaruLLT  IirvoxxD  by  a  party 

who  stands  by  and  peimitsthe  sheriff,  acting  in  good  faith,  to  pay  monsy 
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by  mirtikfi  to  •&  exMotion  ereditor  who  is  not  entitled  to  it;  eQch  pertj 
will  be  left  to  hie  legal  remedy. 

SuKPLUS  MoNXT  nr  Hamsb  or  SnEiim;  Powxk  ov  Coubt  to  Oomou — 
Thia  oonrt  has  oontrol  over  enrpliiB  money  arisiiig  on  a  sherifPe  eele^  if 
the  property,  at  the  time  of  the  sale,  was  subject  to  or  boond  by  inbee 
qaent  judgments  u&d  executionB. 

8iooin>  ExEconoN  Actually  Lbtud  is  ak  Equitabls  Lax  on  the  niiw 
plus  money  remaining  after  payment  of  a  prior  execotion  out  of  money 
raised  by  the  sale,  and  the  oonrt  can  and  will  protect  this  equitable  right 
of  its  suitor,  and  order  such  money  to  be  brought  into  oonrt  md  applied 
to  the  satisfaction  of  the  exeontion  next  in  priority. 

MoTiOH.    The  opinion  Btates  the  case. 
Pennington  and  Vanandalen,  for  the  motion. 
Ogden  and  WiUiamaon^  contra. 

By  Ooort,  Hobnbloweb,  0.  J.  In  Noyember  ienn,  1832,  a 
rule  was  granted,  on  motion,  in  behalf  of  William  Dow,  sheriff 
of  Essex  county,  and  James  Bichards,  a  plaintiff  in  execution, 
against  Peter  Walker,  that  Jacob  K.  Mead,  late  sheriff,  etc., 
pay  into  this  court  certain  surplus  money,  raised  by  him  on  exe- 
cution against  the  said  Walker,  at  the  suit  of  Stebbins,  Brower 
&  Co.,  or  show  cause  to  the  contrary;  and  further,  that  cause 
be  shown  why  the  said  moneys,  if  paid  in  or  ordered  to  be  paid 
in,  should  not  be  applied  to  the  satisfaction  of  certain  execn* 
tions,  etc.;  and  leave  was  given  to  take  affidavits,  etc. 

In  May  term  last,  the  motion  to  make  that  rule  absolute  in 
both  of  its  branches,  and  for  directions,  etc.,  was  argued  ao 
elaborately  and  with  so  much  earnestness  and  ability,  by  coun- 
sel on  both  sides,  as  to  demand  of  this  court  a  very  deliberaie 
and  solemn  decision  on  the  several  points  that  were  raised  and 
discussed. 

As  not  only  the  power  of  this  court  over  surplus  money,  bat 
its  right  to  settle  priorities  between  contending  execution 
creditors,  and  to  direct  the  application  of  moneys  raised  under 
its  process,  have  been  debated  and  seriously  questioned  by 
counsel,  I  have  felt  it  my  duty  to  give  to  the  subject  all  the  con* 
sideration  in  my  power. 

It  would  seem  to  be  taking  broad  ground,  to  deny  to  the  court 
the  power  of  compelling  a  sheriff  to  bring  the  money  he  has 
raised  on  execution,  into  court.  This  would  be  to  deny  to  the 
court  the  right  and  the  power  to  compel  obedience  to  the  ex* 
press  command  of  their  own  writ;  for  by  the  execution,  the 
sheriff  is  commanded  to  have  the  money  in  oonrt  on  a  certain 
day,  to  render  to  the  plaintiff  for  his  debt  or  damages,  and  costs 
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And  so  imperative  was  this  eommand  formerly  coiisidered»  that 
Lord  Ch.  Baron  Gilbert,  in  his  law  of  ezecationa,  page  1G» 
sajs:  **  No  payment  to  the  party  will  discharge  the  sheriff's 
power  by  the  writ;  because  he  is  commanded  by  the  writ  to 
have  the  money  in  court,  there  publicly  to  pay  the  party;  which 
can  not  be  superseded  by  any  private  agreement  between  the 
parties.'*  And  he  afterwards  adds:  **  If  the  sheriff  levy  the 
money  on  defendant,  and  delivers  it  to  the  plaintiff,  unless 
it  be  paid  into  court,  the  plaintiff  has  his  choice  of  a  new  exe- 
cution, or  of  a  distringas,  etc.,  against  the  sheriff."  This 
strictness  was  afterwards  relaxed,  and  it  was  held,  that  the  shep- 
iff  might  pay  the  money  to  the  party:  Bex  v.  Bird,  2  Show.  87; 
Fulwood*s  case,  4  Oo.  64;  Eoe's  case,  5  Co.  90,  a;  2  Bac  Abr., 
tit.  Execution,  710.  But  whenever  the  practice  commenced,  of 
permitting  the  sheriff  to  pay  over  the  money  directly  to  the 
plaintiff,  it  was  a  permissive  departure  from  the  command  of 
the  writ :  2  Bac.  Abr.,  tit  Execution,  716;  3  Lev.  203, 204;  Turner 
V.  FrndaU,  1  Cranch,  117,  etc.  And  however  convenient  it  may 
be  in  practice,  yet  it  is  not  difficult  to  discern  the  wisdom  of  the 
old  rule,  which  required  the  money  to  be  brought  iuto  court, 
and  "  publicly  paid  to  the  party."  The  satisfaction  of  the  judg- 
ment thereby  became  matter  of  record,  and  put  an  end  to 
further  disputes  on  the  subject. 

The  right  of  the  sheriff  to  pay  the  money  to  the  party,  out  of 
eourtp  is  not,  at  this  day,  to  be  questioned;  but  it  by  no  means 
follows,  that  the  court  has  lost  the  power  of  compelling  its 
officers  to  obey  the  command  of  its  process.  I  can  not  doubt 
that  we  have  the  right,  whenever  application  is  made  to  us  for 
thai  purpose,  and  a  proper  case  stated,  to  compel  the  sheriff  to 
bring  the  money  into  court;  neither  have  I  any  doubt  but  thai 
the  sheriff,  whenever  he  chooses,  for  his  own  safety  or  conven* 
ience,  instead  of  paying  the  money  to  the  party,  out  of  court, 
may,  in  obedience  to  the  command  of  the  writ^  bring  it  here, 
and  pay  it  in  court;  such  a  course  would  always  be  safe  for  the 
officer;  and  .while  at  the  bar,  I  uniformly  advised  sheriffs,  when 
conflicting  claims  were  set  up  to  money  raised  by  thorn  on 
execution,  to  pay  it  into  court,  and  take  no  part  in  the  out-door 
disputes,  about  the  right  to  the  money.  Such  is  still  my  advice 
to  them.  The  receipt  of  the  clerk  of  this  court  is  a  better  bond 
of  indemnity  to  the  sheriff,  than  any  obligation  to  keep  him 
harmless  he  can  get  from  the  parties.  I  do  not  now  speak  of 
mrplos  money,  that  will  be  considered  hereafter;  but  I  speak 
of  the  amount  due  or  raised  on  execution  for  the  plaintiff.  The 
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then,  having  a  right  to  ezonerBte  himaeU,  by  bringing 
the  money  into  court;  Boppoae  sheriff  If  ead,  instead  of  paying 
the  amount  due  and  raised  on  the  Stebbins,  Brower  &  Oo.  exe* 
Gution  to  Mr.  Degroat,  and  leaving  him  to  apply  it  as  he  pleased, 
had  brought  itinto  court;  and  suppose  sheriff  Dow,  instead  of 
listening  to  the  coQflicting  claims  of  the  mortgagees  and  judg- 
ment creditors,  and  paying  over  the  money  in  the  manner  he 
didy  had  also  brought  the  amount  raised  by  him,  into  court;  and 
if  these  conflicting  claims  had  then  been  set  up  here,  as  they 
now  are,  we  must  have  heard  the  parties,  and  determined  their 
priorities. 

It  can  not,  then,  be  that  the  right  and  power  of  the  court  to 
interfere,  depends  upon  the  will  of  the  sheriff.  If  we  hare  a 
right  to  dispose  of  the  mon^  when  the  sheriff  brings  it  here 
▼oluntarily,  we  have  a  right  to  compel  him  to  bring  it  here 
when  conflicting  claims  are  set  up  to  it.  But  it  is  the  settled 
practice  of  the  court.  In  MaUhewa  ▼.  Wame,  6  Halst.  295,  this 
court  asserted  and  exercised  the  right  of  postponing  a  prior 
execution,  issued  out  of  this  court  in  favor  of  a  junior  execution^ 
out  of  the  common  pleas;  and  that,  too,  on  the  ground  of  fraud. 
In  WtUiatMon  y.  Johnson,  7  Halst.  86,  the  money,  which,  by 
agreement  of  parties,  was  considered  as  in  court,  was  ordered 
to  be  paid  on  the  second  execution.  In  this  last  case,  the 
authority  of  the  court  to  interfere  in  this  summary  way  was 
questioned,  and  debated  at  the  bar.  But  the  court,  in  answer 
to  that  objection,  said,  "  the  power  had  been  exercised  in  yeiy 
many  instances  and  was  settled  by  a  train  of  dedsions."  A 
etill  later  case  is  that  of  Sterling  y.  VancUve,  7  Halst.  285,  in 
which  the  right  of  the  court  to  settle  priorities  was  exercised. 
It  is  too  late  to  question  the  power  of  the  court  in  this  matter. 
Kor  is  there,  in  my  opinion,  any  just  reason  to  question  the 
expediency  of  exercising  such  power.  It  seems  essential  to  a 
full  and  fair  administration  of  justice,  that  the  court  should 
exercise  a  control  oyer  its  ministerial  officers,  and  its  own  pro- 
cess; and  in  so  doing,  secure  to  suitors  the  lawful  fruits  ol 
their  executions.  If  the  court  has  not  this  power,  their  execu- 
tions, instead  of  being  '*  the  end  of  the  law,"  will,  in  many 
cases,  be  the  commencement  of  a  new  series  of  suits  and  litiga- 
tions. 

If  the  court,  then,  has  the  right  in  this  summary  way  to  deter- 
mine priorities,  they  must,  as  incident  thereto,  haye  a  control 
oyer  the  money  raised  on  their  process;  or  else  the  right  of 
appropriation  is  nugatory,  and  any  effort  to  exercise  it  would 
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be  in  Tain.  Bat  if  a  party  stands  by  and  permits  an  officer, 
acting  in  good  faith,  to  pay  money  by  mistake,  to  an  execution 
creditor  who  is  not  entitled  to  it,  such  party  should  be  loft  to 
his  legal  remedy,  and  ought  not  to  invoke  the  summary  aid  of 
this  court  But  if  the  conduct  of  the  sheriff  is  mala  fides,  or  if, 
with  his  eyes  open,  after  notice,  he  pays  over  the  money,  I 
would  not  stop  to  inquire  whether  he  can  get  it  back  again.  On 
this  part  of  the  subject  I  will  only  add,  tiiat  the  supreme  court 
of  New  York  exercises  this  power,  and  as  instances,  refer  to  the 
cases  of  Adams  v.  Dyer,  8  Johns.  847  [5  Am.  Dec.  844];  and 
Waterman  ▼.  Haskin,  11  Id.  228.  So  too  in  South  Carolina: 
Oreenwood  y.  Coloock,  2  Bay,  67,  and  see  1  Eeb.  901. 

Bat  the  great  question  in  this  case  is,  can  or  ought  the  court 
to  exercise  any  control  over  surplus  money?  The  answer  to 
this  general  question,  in  my  opinion,  is,  that  under  certain  cir- 
cumstances, the  court  lawfully  may  and  ought  to  do  so. 

The  case  of  Armsiead  y.  Philpot,  Dong.  231,  has  been  consid- 
ered as  the  basis  of  the  decisions  upon  this,  subject;  but  it 
seems  to  me,  that  a  yezy  singular  use  has  been  made  of  that 
case.  It  has  no  application  to  the  question  of  the  power  of  the 
court  oyer  surplus  mouey.  In  that  case,  the  sheriff  was 
directed  to  retain  money  in  his  hands,  which  he  had  raised  on 
execution,  for  a  man  to  satisfy  an  execution  which  had  been 
deliyered  to  him  against  that  man.  It  was  neither  a  case  of 
surplus  money,  nor  yet  a  question  of  priority,  and  if  the  law  of 
that  case  had  neyer  been  questioned,  it  could  haye  been  no 
authority  for  or  against  the  application  of  surplus  funds.  The 
next  case  in  order  of  time,  and  which  has  been  considered  as 
oyerruling  the  one  last  mentioned,  is  that  of  Fieldhouse  y .  Croft,  4 
East,  610.  But  the  case  was  yery  different  from  that  of  Arm' 
tiead  y.  PkOpoi,  and  also  from  the  one  before  the  court.  On  an 
execution  against  the  defendant,  the  sheriff  had  raised  a  sur- 
plus of  nine  hundred  pounds.  There  was  not  before,  or  at  the 
time  of  the  sale,  any  other  execution  extant,  affecting  the  prop- 
erty of  the  defendant.  And  in  the  language  of  Lord  Ellen- 
borough,  the  sheriff  ought  immediately  to  haye  paid  oyer  the 
surplus  to  the  defendant;  but,  instead  of  doing  so,  the  sheriff 
retained  it  in  his  hands  until  the  plaintiff  recoyered  another 
judgment  against  the  defendant,  and  sued  out  execution 
thereon;  and  now  an  application  was  made  to  the  court  to 
haye  thia  second  execution  satisfied  out  of  those  moneys.  It 
was  properly  refused;  for  it  came  to  the  simple  question, 
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whether  a  plaintiff  eaa  haTe^eseeation  of  a  debt  due  the  defend* 
ant  from  a  third  person. 

The  case  of  Knight  y.  Criddle,  9  East,  48,  was,  in  principle, 
precisely  like  the  cases  of  Armstead  y.  Philpoi  and  Fieidhouse  y. 
Croft,  though  the  facta  were  different  Criddle,  the  defendant, 
had  recoyered  judgment,  and  sned  out  execution  against  S.  H.; 
in  satisfaction  of  which,  S.  H.  had  paid  the  sheriff  sixty  pounds. 
While  this  money  was  in  the  sheriff's  hands.  Knight  recoyered 
a  judgment  sgainst  Criddle,  and  sued  out  execution;  and  the 
motion  was  for  a  rule  on  the  sheriff,  to  satisfy  Knight's  execn* 
tion  out  of  the  money  in  the  sheriff's  hands,  belonging  to 
Griddle.  It  was  not  eyen  surplus  money,  and  the  rule  was  re- 
fused, on  the  ground  that  a  debt  due  the  defendant  could  not 
be  taken  in  execution. 

The  next  case  cited  by  counsel,  is  WiUowB  y.  Ball,  6  Bos. 
&  Pul.  876.  The  sheriff  had  seized  the  goods  of  Ball,  under 
a  distrmgaa  against  one  Noel.  After  the  seizure,  and  while 
the  goods  were  in  the  hands  of  the  sheriff.  Willows  lodged  a 
fi>/a.  with  the  sheriff  against  Ball.  Ball,  in  an  action  against 
the  sheriff,  for  taking  his  goods,  recoyered  damages  to  the  yalae 
of  them;  and  now  Willows  sought  to  haye  his  execution  against 
Ball  satisfied  by  the  sheriff  out  of  those  damages. 

The  motion  was  refused  on  precisely  the  same  ground  as  in 
the  other  cases.  Sir  James  Mansfield,  0.  J.,  said:  "  Consid- 
ering  the  goods  as  turned  into  money,  and  the  money  to  belong 
to  Ball,  he  could  see  no  distinction  between  that  money,  so  due 
from  the  sheriff  to  Ball,  and  any  other  debt  that  might  be  due 
from  the  sheriff  to  him."  In  short,  it  came,  under  the  facts  of 
the  case,  to  the  yery  same  question,  whether  a  debt  due  to  a 
defendant  might  be  taken  in  execution.  But  Sir  James  Mans- 
field added  this  important  remark,  'Hhat  if  Willows  had  a  lien 
on  the  goods,  that  might  yary  the  case." 

The  only  other  case  cited  from  the  English  books  is  thai  of 
Padfidd  y.  Brine,  3  Brod.  &  B.  294;  7  Eng.  C.  L.  448.  The 
sheriff  had  raised  money  on  an  execution  for  Brine,  and  Pad- 
field  wanted  to  haye  his  execution  against  Brine  satisfied  out  of 
that  money.  The  court  discharged  the  rule  on  the  ground  that, 
like  the  other  cases  I  have  mentioned,  it  was  a  naked  attempt  to 
take  money  in  execution  in  the  hands  of  a  third  person. 

The  silence  of  the  English  reports  upon  the  subject  of  sur- 
plus money  may  perhaps  be  owing  to  the  fact  that  lands  are 
not  sold  on  execution,  and  it  can  seldom  happen  that  much  sur* 
plus  can  arise  on  the  sale  of  chattels.    Bttt  the  case  of  TVcmer 
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f .  Fendatt,  in  the  Biipreme  court  of  the  United  States^  1  Oianch, 
116y  is  in  accordance  with  the  cases  I  have  mentioned  from  the 
English  books.  For  though  the  supreme  court  in  that  case  de- 
cided that  money  might  be  levied  on  if  in  the  possession  of  the 
defendant,  jet  that  the  sheriff  could  not  take  money  in  his  own 
hands  belonging  to  the  defendant.  But  Chief  Justice  Mar- 
shall, by  what  he  said  in  that  case,  evidently  favored  the  right 
of  the  oourt  to  appropriate  moneys  belonging  to  a  defendant, 
to  the  satisfaction  of  executions  against  him,  as  was  done  in  the 
case  of  Jrmstead  v.  FkUpoL  He  remarks,  that  though  a  sheriff 
may  pay  money  out  of  court,  where  unobstructed  by  an  injunc- 
tion, yet  if  he  has  an  execution  in  his  hands  against  the  person 
to  whom  the  money  belongs,  "  it  is  the  duty  of  the  sheriff  to 
bring  it  into  court,  to  be  disposed  of  as  the  court  may  direct/' 
•<And  this,"  the  chief  justice  adds,  *'  was  done  in  the  case  of 
Armtiead  v.  PkUpol;  and  this  ought  to  be  done  whenever  the 
legal  and  equitable  right  to  the  money  is  in  the  person  whose 
goods  and  chattels  are  liable  to  an  execution." 

Thus  far,  however,  W€f  find  no  case  respecting  surplus  money 
arising  on  a  sheriff's  sale  of  property  which  was  subject  to 
junior  executions.  But  in  New  York,  the  subject  has  been  dis- 
cussed. In  BaU  V.  Byers,  very  shortly  reported,  in  8  Cai.  84, 
the  supreme  court  of  that  state  did  direct  such  surplus  money 
to  be  paid  on  a  second  execution.  It  is  true,  in  that  case  the 
counsel  cited  Armtiead  v.  PhUpoi^  in  support  of  the  rule.  But 
we  must  presume  the  court  were  not  influenced  by  that  case; 
for  even  if  good  la^,  it  had  no  application  to  the  subject.  The 
next  New  Tork  case  is  that  of  WiUiama  v.  Bogers.  It  was  cited 
and  relied  on,  in  opposition  to  the  right  of  the  court  to  inter- 
fere with  surplus  money.  But  to  my  mind,  so  far  as  we  respect 
the  decisions  of  that  court,  it  is  an  authority  in  support  of  our 
jurisdiction  in  the  matter.  For,  though  in  that  particular  case 
they  denied  the  motion,  yet  they  expressly  admit  the  right  of 
the  court,  under  other  circumstances,  to  exercise  a  control  over 
surplus  money.  The  facts  in  that  case  were  peculiar,  and  the 
oourt  said  they  had  no  means  of  ascertaining  the  relative  rights 
of  thex>arties;  and  in  the  exerdse  of  that  sound  discretion, 
which  ought  always  to  govern  in  such  cases,  upon  the  facts 
presented,  they  did  not  think  proper  to  interfere  either  way; 
but  they  add,  "  the  oourt  do  not  say  they  will  never  interfere 
when  the  equity  of  the  case  can  be  accurately  discerned.  If 
the  claims  of  Coatee  were  out  of  the  question,  it  would  be  un- 
lenooable  to  require  the  sheriff  to  pay  the  surplus  moneys  into 
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the  hands  of  the  defendant,  when  he  held  in  hie  poeaession  a 
Bubeeqaent  ezecntion  against  the  property  of  the  defendant, 
and  had  no  means  of  satisfying  it,  but  oat  of  those  Tery  moneys. 
The  court,  it  is  true,  in  the  case  just  mentioned,  are  reported 
as  saying  *'  that  it  is  now  the  practice  in  the  English  courts, 
not  to  grant  such  rules  upon  the  sheriff/'  and  in  support  of  that 
remark,  they  cite  the  cases  of  FUldhousey.  Cro/t^  Kni^^  t. 
Griddle^  and  WiUows  v.  BaU.  But  with  great  deference,  I  beg 
leave  to  say,  if  by  such  rules,  they  mean  rules  to  bring  in  sorplas 
money,  the  cases  just  mentioned  prove  no  such  thing. 

The  only  other  New  York  case  cited  on  the  argument  is  Sand" 
ford  y.  Boo8a,  12  Johns.  162.  I  do  not  peroeiye  that  it  has  any 
bearing  upon  this  question.  It  only  decides  that  the  sheriff 
must  apply  the  proceeds  of  his  sale  to  the  execution  under 
which  he  sells,  even  though  it  is  the  youngest  execution,  and 
the  plaintiff  in  the  first  execution  must  be  left  to  his  remedy 
against  the  sheriff.  The  case  of  SmaUoouri  ▼.  Budbrngham,  1 
Salk.  820,  is  to  the  same  effect. 

But  the  supreme  court  of  New  York  have  directly  settled  the 
point  in  the  case  of  Van  Nesi  ▼.  Teotnana,  1  Wend.  87.  The  sec- 
ond execution  was  not  delivered  to  the  sheriff  until  the  day  of 
sale,  and  it  rather  appears  by  the  report,  not  till  after  the  ade, 
and  before  the  surplus  was  paid  over,  notice  was  given  to  the 
sheriff  and  the  court  ordered  the  surplus  money  to  be  paid  to 
the  second  execution  creditor.  Woodworth,  Justice,  says: 
"  This  the  court  have  a  right  to  order;  for  whilst  the  avails  of 
the  sales  remain  in  the  hands  of  the  sheriff,  thej  are  fmbject  to 
the  control  of  the  court.''  And  I  add,  that  surely  the  sheriff 
can  not  oust  the  court  of  their  right  by  improperly  parting  with 
the  money  after  notice. 

We  now  come  to  the  case  of  Thompwm  v.  Piermm,  decided  in 
this  court,  and  to  be  found  in  2  Penn.  1019.  It  is  a  case  di- 
rectly in  point,  and  if  law,  fatal  to  the  present  application.  It 
is  certainly  no  light  matter  to  overrule  or  depart  from  a  plain 
and  unequivocal  decision  of  this  court,  constituted  as  it  was, 
when  Chief  Justice  Eirkpatrick  presided,  and  when  he  and  Mr. 
Justice  Bossell  concurred  in  that  opinion;  and  it  would  be  with 
much  greater  diffidence  I  should  venture  to  express  my  dissent, 
were  I  not  sustained  in  such  a  course  by  Mr.  Justice  Penning- 
ton, who  was  then  on  the  bench.  It  is  to  be  regretted  that  we 
have  not  been  furnished  by  the  reporter  either  with  the  argu- 
idents  of  counsel;  or  the  reasoning  of  the  judges  who  concurred 
in  opinion.    Not  a  single  authority  is  cited,  nor  a  rule  or  pxin- 
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dple  of  la^  refened  to  as  the  groand  of  the  deoidon.  We  are 
ninply  told  that  thej  were  of  opinion  that  this  oourt  had  no 
control  over  snrplas  money.  Saoh  a  decision  on  a  matter  so 
▼ital  to  the  administration  of  jastice,  so  essentially  connected 
with  the  very  end  for  which  courts  have  been  instituted,  and,  I 
may  add,  a  decision  so  fatal  to  the  just  expectations  of  suitors, 
can  not,  I  think,  challenge  the  confidence  of  the  bar,  or  of  the 
public,  or  be  considered  as  concluding  and  definitively  settling 
the  matter.  I  feel  myself  constrained,  after  the  most  deliberate 
consideration,  to  dissent  from  the  pi  ^position  that  the  court 
have  no  control  over  surplus  money. 

The  reasoning  of  Mr.  Justice  Pennington  is,  to  my  mind, 
conclusive,  and  in  addition  to  what  he  has  said,  I  feel  myself 
pressed  by  other  considerations.  Creditors,  however  vigilant, 
can  not  proceed  pari  |ni«vu in  pursuit  of  their  rights;  there  jnust 
he  h pritis  and  A  poslefiu8  in  judgments  and  executions;  and  a 
debtor  whose  property  consists  in  one  entire  thing,  however 
valuable,  would  have  it  in  his  power  to  defeat  every  execution 
but  the  first.  Under  our  statute,  Bev.  Laws,  671,  a  defendant 
may  elect  to  have  his  land  first  sold  under  a  Ji-fa.  Suppose, 
then,  several  executions,  all  levied  in  succession  on  goods  and 
lands,  the  aggregate  amount  may  be  several  thousand  dollars, 
the  first  execution  perhaps  less  than  one  hundred  dollars;  the 
defendant  elects  to  have  his  land  first  sold,  it  is  sold  accord- 
ingly, and  brings  its  value;  shall  the  sheriff  deduct  the  pittance 
due  on  the  first  execution,  and  pay  over  the  surplus  to  the  de- 
foidant,  to  the  utter  disappointment  of  the  subsequent  execu- 
tion creditors;  and  that,  too,  after  their  judgments  and  execu- 
tions have  become  liens  upon  that  very  land  ?  Yet  such  would 
be  the  result  of  the  doctrine  contended  for.  It  may  be  said 
this  is  arguing  ab  inconvenienti,  and  from  the  hardship  of  the 
rule.  It  is,  indeed,  difficult  to  bring  one's  mind  to  believe  that 
a  rule  so  inconvenient,  so  hard  and  unjust,  can  be  a  lawful  one; 
and  I  think  it  is  not.  Our  judgments  and  executions  are  not 
vain  and  nugatory  things;  they  can  not  be  turned  aside  by  the 
devices  and  ingenuity  of  defendants;  they  are  incumbrances 
and  liens  which  fasten  upon  a  man's  property;  and  they  will 
hold  on  to  and  pursue  that  property  till  it  has  been  fairly  ex- 
hausted in  payment  of  debts. 

I  do  not  now  say  an  execution  never  levied  will  constitute  a 
Hen  on  surplus  money.  I  give  no  opinion  as  to  that,  but  if 
there  has  been  a  levy  upon  lands  or  goods,  though  a  sale  under 
a  prior  execution  will  pass  the  title  to  the  property,  it  will  not 
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diTest  the  equitable  lien  of  the  seoond  ezeoation  on  tbe  snrpliui 
money,  if  any.  The  oourt  out  of  which  the  process  iasoes,  can 
and  ¥rill  protect  this  equitable  right  of  its  soitor,  and  order  the 
surplus  to  be  brought  into  court,  and  applied  towards  satisfac- 
tion of  the  execution  next  in  priority. 

It  is  no  wonder,  if  one  who  reads  the  short  case  of  Thomfmon 
¥•  Pierson^  should  ezdaim,  *'  the  glorious  uncertainty/'  and  ha 
may  add,  **  inefficiency  of  the  law/'  when  they  see  an  insolTcni 
defendant  putting  nine  hundred  dollars  in  his  pocket,  a  part  of 
the  price  of  his  property,  and  quietly  waUdng  off  with  it,  in  de- 
fiance of  his  creditors,  whose  executions  have  been  levied  oa 
that  very  property. 

The  defendant  himself  could  not  have  sold  it,  so  as  to  proteei 
it  from  any  of  his  execution  creditors,  and  pocketed  the  price, 
or  any  part  of  the  price;  but  the  doctrine  contended  for  oomee 
to  his  aid;  the  law  sells  it  for  him;  takes  out,  perhaps,  a  very 
small  part  of  the  price,  gives  him  the  surplus,  and  defeats  itas 
own  process. 

I  am  therefore  of  opinion,  upon  principle,  upon  the  reason 
and  nature  of  things,  and  in  accordance  with  the  decisions  in 
New  York,  in  BaU  ▼.  B^^ers,  8  Oai.  84,  and  Van  Nett  ▼•  YeomoM^ 
1  Wend.  87,  that  the  court  has  control  over  surplus  money  aris- 
ing on  a  sheriff's  sale,  if  the  property  at  the  time  of  the  sale  was 
subject  to,  or  bound  by  subsequent  judgments  and  execations. 
I  feel  myself  sustained  in  this  opinion  by  what  was  said  by  the 
supreme  court  of  the  United  States,  in  Twmer  y.  FeniaU^  1 
Cranch,  117,  etc.;  by  the  remarks  of  the  supreme  court  of  New 
York,  in  WiJOiamM  v.  Bogers,  5  Johns.  168,  and  by  the  observe- 
tion  of  Sir  James  Mansfield,  in  WUIofos  y.  Batt,  5  Boa  k  PuL 
876. 

If  the  rights  and  equities  of  the  parties  are  complicated,  and 
fit  only  to  be  settled  in  a  court  of  chancery,  I  would,  at  least, 
as  suggested  by  Sir  James  Mansfield,  in  the  case  last  mentioned, 
direct  the  money  to  be  brought  and  retained  here  till  the  party 
had  an  opportunity  to  apply  to  that  court. 

I  am  therefore  of  opinion  that  the  rule  in  this  case  should  be 
made  absolute;  so  far  as  to  require  Sheriff  Mead  to  bring  the 
surplus  money  in  question  into  oourt.  But  as  the  right  to  those 
funds,  and  whether  this  is  a  proper  case  for  this  opurt  to  direct 
the  application  of  them,  are  quesUoos  of  more  importance  to  the 
parties,  and  more  difficulty  for  the  court;  and  as  the  argument 
already  had  upon  those  points  was  had  in  the  absence  of  one  of 
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the  members  of  this  oouxty  I  think  the  same  ought  to  stand 
cnrer  for  further  debate,  with  leave  to  the  parties  to  produce  ad- 
ditional affidavits  and  proofs,  if  they  think  proper  to  do  so. 

FoBD,  J.y  concurred. 

Dbakb,  J.,  delivered  no  opinion,  as  he  had  been  prevented  hj 
■iekness  from  hearing  the  argument. 


Ctbtdf  approved,  and  relied  vpon  m  aathority  lor  the  poettion  that  the 
eonrt  have  oantral  over  fondt  prodaoed  by  levy  of  exeeatioDS,  whether  in  the 
haiida  of  the  eherifi^  or  when  paid  into  courts  in  Cox  y.  Marlaitp  7  Vroomt 

loa 

In  J(me$  ▼.  Jcnet^  18  Am.  Beo.  327»  it  was  dedded  that  a  sheriff  holding 
monfly  made  on  an  execution  from  anotheroonrt^  oonld  not  be  directed  to 
bring  it  in  for  distribation. 
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p  OmmmK  law,  178.] 

DiRBUcrnoir  or  Notb,  whxn  uust  be  PRovxD.^An  action  for  moi^y  lent 
on  a  promiflsory  note  is  sabetantially  an  action  on  the  note,  and  if  the 
declaration  allege  that  the  note  has  been  worn  ont  and  destroyed,  the 
plaintiff  mnst,  on  the  trial,  prove  its  destruction. 

SraoAL  Gouirr  is  Unnzgessart  in  declaring  on  a  lost  or  destroyed  note. 

Wbxbx»  nr  AonoN  fob  Monxt  Lent,  rr  Comxs  out  on  thb  Trial  that  a 
note  was  given  for  the  debt,  the  note  must  be  prodnced,  or  its  loss  or 
destmction  proved. 

Brmxifcs  or  BBSTRUonoK  or  Note,  what  iNBUvnciEHT.-^Testimony  of  a 
witness  that  he  heard  the  plaintiff^  in  anger,  say  that  he  would  bum  the 
note,  and  that  witness  saw  the  plaintiff  throw  a  paper  in  the  fire,  is  not 
sufficient  evidence  of  the  destruction  of  the  note. 

AloxBATiov  or  Deed  bt  the  Pabtt  to  Whom  rr  Belongs,  even  in  an  im- 
material part,  avoids  the  deed;  this  rule  applies  to  all  written  contracts, 
and  particularly  to  promissory  notes  and  bills  of  exchange. 

IjrmrnoNAL  DEsmucrnoN  or  Note  bt  Pabtt  to  Whom  it  Belongs  de- 
stroys his  right  of  action  on  it. 

Pbokisb  to  Pat  Note  that  has  been  Destbotbd  by  the  owner  thereof, 
does  not  dispense  with  the  necessity  of  its  production,  or  proof  of  its 
loss  or  destruction.  Such  promise  would  be  nudum  paetum  and  void, 
unless  made  upon  some  new  consideration. 

DxBT  brought  in  the  court  for  the  trial  of  small  causes^  and 
removed  into  this  court  by  certiorari.    The  opinion  states  the 


Qreen^  tor  the  plaintiff  in  oertiorariy  contended  that  the  state 
of  demand  was  defective,  because  the  action  was  on  a  promis- 
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Bory  note,  and  jet  the  time  of  payment,  or  how  it  was  payable, 
was  not  set  out.  There  was  not  sufficient  proof  of  the  loss  or 
destruction  of  the  note  to  justify  the  admission  of  seoondaiy 
evidence.  The  eridence,  if  competent,  tended  to  prove  the  de- 
struction of  the  note  by  the  plaintiff  himself,  and  if  he  destroyed 
it  himself,  he  can  not  recover.  The  plaintiff  had  no  right  to 
abandon  his  action  on  the  note,  and  seek  to  maintain  an  action 
on  the  original  claim:  2  Stark.  Ev.  226.  The  plaintiff  could 
not  recover  upon  the  acknowledgment  of  the  defendant;  CTen 
if  the  defendant  had  expressly  promised  to  pay  the  note,  it 
would  not  be  sufficient,  unless  there  was  some  new  considera- 
tion for  such  promise:  4  Taunt.  602. 

Byerson,  for  the  defendant  in  certiorari. 

By  Court,  Hobnblowxb,  C.  J.  The  state  of  demand  filed  in 
the  court  below,  so  far  as  it  is  material  to  the  case,  was  as  fol- 
lows: **  The  plaintiff  demands  of  the  defendant  ninety-six  dol- 
lars for  so  much  money  by  the  plaintiff  heretofore,  to  wit,  on 
the  nineteenth  of  December,  1826,  lent  and  advanced  to  the 
defendant,  at  his  request,  for  which  the  defendant  gave  the 
plaintiff  the  promissory  note  of  the  defendant,  payable  at  a  cer- 
tain day  now  past,  which  note,  since  the  making  thereof,  haa 
been  worn  out  and  destroyed.*' 

After  a  trial,  the  justice,  in  the  absence  of  the  defendant, 
rendered  judgment  for  the  plaintiff  below  for  ninety-six  dollars 
and  forty-eight  cents,  with  costs.  Although  the  state  of  demand 
is  for  money  lent,  yet  it  is  for  money  which  was  due  and  payable 
on  a  promissory  note.  It  is  substantially,  therefore,  an  action 
brought  to  recover  the  money  due  to  the  plaintiff  upon  a  prom- 
issoiy  note  given  to  him  by  the  defendant,  which  had  been 
"  worn  out  and  destroyed.'*  It  was  therefore  necessary  for  the 
plaintiff,  on  the  trial,  to  prove  the  destruction  of  the  note: 
Sebree  v.  Dorr,  9  Wheat.  558;  Benner  v.  Bank  of  Cobtmbia,  LL 
581;  Smilh  v.  Lockwood,  10  Johns.  866. 

If  it  was  necessary,  in  the  case  of  a  lost  or  destroyed  note,  to 
declare  upon  it  specially  as  such,  I  should  incline  to  think  the 
state  of  demand,  in  this  case,  is  insufficient,  and  as  neither  the 
date  or  time  of  payment  is  set  out,  nor  whether  payable  to  order 
or  with  or  without  interest.  But  for  the  reason  given  by  the 
supreme  court  of  the  United  States,  in  Benner  v.  The  Bank  oj 
Cotumbia,  9  Wheat,  581,  597,  and  698, 1  am  of  opinion  sndi 
special  count  is  not  necessary. 
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But  if  the  state  of  demand  had  been  for  money  lent,  or  had 
only  set  ont  the  original  consideration^  without  any  reference 
to  the  note,  and  it  had  oome  out  on  the  trial,  that  a  note  had 
been  given  for  the  debt,  it  would  have  been  equally  incumbent 
on  the  plaintiff  to  have  accounted  for  the  non-production  of  the 
note,  or,  if  in  his  power  or  possession,  to  have  produced  and 
canceled  it  at  the  trial:  Holmea  ei  oLy,  De  Camp,  1  Johns.  84 
[8  Am.  Dec.  293];  Crane  y.  AmM,  8  Id.  79;  Smith  v.  Lockwood, 
10  Id.  866;  EearOake  v.  Morgan^  5  T.  B.  513. 

It  was  not  necessary,  in  this  case,  for  the  defendant  to  give 
in  evidence  the  fact  of  a  note  having-  been  given  for  the  debt. 
The  state  of  demand,  if  not  founded  on  the  note,  admitted  that 
one  had  been  given,  and  alleged  its  destruction;  but  the  plaint- 
iff gave  no  legal  or  competent  evidence  of  such  destruction. 
He  called  one  witness  whose  testimony  the  justice  has  recorded 
in  these  words:  "  He  heard  the  plaintiff  in  anger  say,  that  he 
would  burn  the  note,  and  that  the  plaintiff  threw  a  paper  in 
the  fire;  and  further  saith  not.''  This  evidence,  if  legal,  was 
not  sufficient  to  prove  the  destruction  of  the  note  in  question. 
It  would  not  have  justified  a  jury  in  finding  that  fact:  Angel  v. 
Fellon,  8  Johns.  149.  But  if  it  proved  anything,  it  proved  that 
the  plaintiff  had  designedly  and  wantonly  committed  spoliation 
of  his  own  security;  and  that  he  did  so,  can  not  now  be  denied, 
since  he  not  only  asserted  the  fact,  but  attempted  to  prove  it 
on  the  trial.  His  own  admission  must  be  taken  against  him; 
and  hence  the  question  arises,  whether  the  plaintiff,  by  destroy* 
ing  his  note,  has  not  lost  his  debt  f  In  Benner  v.  Bank  of  Colum- 
bia,  9  Wheat.  696,  the  court  say:  ''  If  the  original  is  lost  by 
accident,  and  no  fault  is  imputable  to  the  party,"  it  is  sufficient 
to  let  in  secondary  evidence;  and  in  Angel  v.  Fdion^  above  cited, 
the  court  say,  in  reference  to  some  reports  of  the  destruction  of 
the  note,  that  "  they  were  not  sufficient  evidence  of  that  fact, 
so  as  to  warrant  parol  evidence  of  its  contents;  and  if  any  in- 
ference was  to  be  drawn  from  them,  it  was  that  the  note  had 
been  voluntarily  discharged  "  (evidently  a  misprint  for  destroyed) 
*'  by  the  plaintiff." 

It  is  a  clear  principle  of  law,  that  if  a  deed  be  altered  by  the 
party  to  whom  it  belongs,  even  in  an  imttaterial  part,  such  al- 
teration avoids  the  deed:  Bigots  case^  11  Co.  27;  Den  v.  Wright, 
2  Halst.  175;  and  in  Master  v.  MiOer,  4  T.  B.  821,  affirmed  in 
the  exchequer  chamber,  2  H.  Bl.  141,  and  1  Anstr.  225,  it  was 
settled  upon  great  deliberation,  that  all  the  principles  of  public 
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policsy  and  private  secnritjy  which  forbid  the  alteration  of  deeds* 
apply  ¥rith  equal  force  to  all  written  contracts,  nay  with  greater 
propriety  to  bills  of  exchange  and  promissory  notea 

If,  then,  the  alteration  of  a  deed  or  note,  by  the  owner  of  it, 
avoids  the  instrument*  surely  its  entire  and  intentional  destme- 
tion,  by  the  party  to  whom  it  belongs,  must  be  attended  with 
consequences  equally  fatal.  To  permit  a  party  intentionally  to 
destroy  his  bond,  note,  or  other  security,  and  then  come  into 
court,  in  any  form  of  action,  and  recover  the  debt  or  demand, 
of  which  the  destroyed  instrument  was  the  best  and  proper 
evidence,  would  open  a  door  to  frauds  without  number — ^there 
may  be  memorandums,  indorsements,  attesting  witneeses,  or 
matters  apparent  on  the  face  of  the  instrument  very  important 
to  the  rights  of  the  other  party;  and  to  get  rid  of  which  may  be 
the  motive  for  carelessness  or  destruction. 

In  the  case  under  consideration,  the  note  was  either  in  ecdsi- 
ence,  or  it  was  not;  there  is  no  pretense  of  its  loss.  If  in  ex- 
istence, in  however  worn  or  tattered  a  condition,  it  ought  to 
have  been  produced.  If  not  in  existence,  it  had  been  destroyed 
by  the  plaintiff  himself,  and  with  it  he  had  burnt  up  his  right 
of  action. 

There  was  some  evidence  on  the  trial,  of  the  defendant's  ae- 
knowledgment  of  the  debt.  But  such  acknowledgment,  or 
even  promises  of  payment,  would  not  dispense  with  the  pro- 
duction of  the  note,  nor  release  the  plaintiff  from  the  necessity 
of  accounting  for  its  absence.  Such  promises  would  be  nudum 
pactum — the  promise  contained  in  the  note  itself  was  the  prom- 
ise made  in  consideration  of  the  money  lent,  and  any  new  or 
further  promises  would  be  void,  unless  made  upon  some  new 
consideration:  Datris  v.  Dodd^  4  Taunt  602. 

If  a  new  promise  had  been  made  under  a  full  knowledge  of 
the  willful  destruction  of  the  note  by  the  plaintiff,  it  might 
possibly  be  sustained,  in  consideration  of  the  moral  obligation 
the  defendant  was  under  to  repay  the  money  borrowed.  Yet, 
I  am  not  certain  that  the  willful  destruction  of  the  note,  es- 
pecially if  done  for  a  fraudulent  purpose,  would  not  caned 
even  that  moral  obligation.  But  on  this  point  I  give  no  opin- 
ion; such  a  case  is  not  now  before  the  oourL 

The  judgment  must  be  reversed. 

FosD,  J.  concurred. 
Judgment  reversed. 
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AiimukTiov  ov  Wbitten  Ikbibitmsht  In  a  material  partt  avoidi  itt 
Wheelaek  y.  .^Veemaii,  23  Am.  Dea  674,  and  note  677;  NewiU  y.  Mayberry, 
Id.  261,  note  264. 

Acnov  ON  Lost  NoTi.^8ee  note  to  Edward$  y.  McKee,  18  Am.  Deo. 
480s  CkamdronY.  ^tml,  20  Id.  60,  and  note  64. 
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lb  Cbabox  Onb  with  Stxaliko  that  which  can  not  be  stolen,  la  not  of  itNlf 

aetUmablei 
WoBSS  NOT  AcnoNABLB. — "John  Ogden  has  stole  my  marie;"  *' yon  are  a 

thie^  yon  have  stolen  my  marie,"  are  not  actionable. 
WoBSS  ABB  TO  BB  Takbn  in  their  plain  and  obvious  meaning;  the  old  mis 

that  they  are  to  be  taken  in  mUhri  ientu  has  been  co^loded. 

Slakdxb.    The  opinion  stateB  the  case. 

Thompson^  for  the  pLiintiff. 
Eakm^  for  the  defendant. 

By  Court,  Hobhbloweb,  0.  J.  The  words  oharged  to  hare 
been  spoken  by  the  defendant,  in  the  first  count,  are,  **  John 
Ogden  has  stole  my  marie;"  in  the  third  count,  the  words  are 
the  same,  with  a  little  variation  in  the  innuendo;  and  in  the 
filth  count,  the  words  are,  **  You  are  a  thief,  you  have  stolen 
my  marie."  To  these  three  counts  there  is  a  general  demuiTer, 
and  a  joinder  therein. 

llarle  is  a  substance  known,  eo  nomine^  in  the  law.  It  is  a 
kind  of  earth  or  mineral  (4  Jac.  Law  Diet.  242),  and  in  its  natural 
state,  is  a  part  of  the  freehold.  There  is  nothing  in  the  declar- 
ation to  show  that  the  marie  spoken  of,  and  said  to  have  been 
stolen,  had  been  previously  dug  up,  or  severed  from  the  land  or 
freehold.  That  which  is  annexed  to,  and  constitutes  a  part  of 
the  freehold,  is  not  the  subject  of  larceny;  and  to  charge  a  man 
with  stealing  that  which  can  not  be  stolen,  is  not,  of  itself,  ac- 
tionable. So,  to  say,  *'You  are  a  thief,  you  stole  my  trees;"  or 
*'  Yoa  are  a  thief,  for  you  stole  my  trees,"  or,  **  and  you  stole 
my  trees,"  is  not  actionable;  for  by  trees,  when  spoken  of  by 
that  name,  and  not  described  as  cut  down  or  separated  from  the 
land,  the  law  intends  trees  standing  or  growing.  When  cut 
down  or  severed  from  the  land,  they  become  wood  or  brush, 
and  may  be  the  subject  of  theft:  Smiih  v.  Ward^  Oro.  Jac.  674; 
Baktr  v.  Pierce^  6  Mod.  28.    So,  *'  He  is  a  thief,  and  stole  my 
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foize;"  or,  '*  He  stole  iron  bars  out  of  my  window/'  are  not 
tionable  for  the  same  reason:  1  Com.  Dig.  267,  F.  4. 

Formerly,  a  diHtiDction  was  made  between  saying,  "  Yoa 
a  thief,  yon  Lave  stolen/'  or,  **  and  have  stolen  my  trees,"  and 
sayiug,  "  You  are  a  thief,  for  you  have  stolen,"  etc.  But  latter 
opinions  make  no  difference,  if  the  words  were  spoken  at  tbe 
same  time:  SmUh  v.  Ward^  Cro.  Jac.  G74. 

The  words  in  the  fifth  count  are:  *'  You  are  a  thief,  yon  stole 
my  marie."  The  latter  words  are  explanatory  of  the  former; 
they  were  all  spoken  at  once,  and  the  word  **for"  is  as  dis- 
tinctly understood  as  if  it  had  been  used:  1  Com.  Dig.  207,  F. 
16  and  16;  8  Arch,  and  Christ;  Bl.  Com.  116,  in  note. 

As  therefore  marie  in  its  natural  state  is  part  of  the  land,  and 
as  it  is  not  shown  in  the  declaration  that  the  words  were  spoken 
in  reference  to  marie  dug  up,  or  severed  from  the  freehold,  I 
am  of  opinion  the  demurrer  is  well  taken.  At  the  same  time  I 
confess,  if  this  was  a  new  question,  my  reason  might  lead  me  to 
a  different  result,  especially  since  the  old  rule,  that  words  are 
to  be  taken  in  mUiori  aenmi  has  been  exploded,  and  tbe  more 
rational  one  adopted,  that  the  words  are  to  be  taken  in  their 
plain  and  obvious  meaning  in  which  the  rest  of  the  worlJ 
naturally  understand  them:  Eoheris  v.  Camden^  9  East,  93; 
BepuUio  ▼.  Keating,  1  Dall.  110;  Bwe  v.  MtdM,  2  Id.  58  [1  Am. 
Dec.  268];  Brown  y.  Lamberton,  2  Binn.  84. 

If  a  man  says, ''  A.  is  carting  my  marie,"  eveiybody  nnder- 
stands  by  it  that  the  marie  he  is  carting  has  been  dug  up  and 
separated  from  the  land,  and  they  so  understand  it^  because  it 
can  not  be  carted  unless  it  is  dug  up,  and  I  venture  to  say  that 
when  a  man  charges  another  with  stealing  his  trees  or  his 
marie,  all  the  rest  of  mankind,  except  lawyers,  understand  it  in 
the  same  way,  and  for  the  same  good  conmion-sense  reason, 
yiz.,  that  ho  could  not  steal  the  trees  or  the  marie  unless  the 
former  was  cut  down  or  the  latter  dug  up.  The  artificial  rea- 
soning is  that  trees,  or  funse,  or  marie,  being  a  part  of  the  free- 
hold, and  continuing  so,  can  not  be  stolen;  and  therefore  the 
slanderer  must  be  understood  to  mean,  by  stealing,  a  trespass 
only,  or  by  the  word  **  thief,"  a  trespasser.  But  why  not,  with 
more  reason,  understand  him  as  he  says;  and  when  be  chaxges 
another  with  stealing  trees  or  marie,  suppose  he  means  trees 
or  marie  in  a  situation  to  be  stolen  f  I  do  not  see  why  the  word 
thief  or  stole  when  applied  to  trees  may  not  be  considered  as 
explanatory  of  trees  out  down  or  severed,  as  the  word  trees  be 
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considered  as  restraining  the  charge  of  theft  to  a  mere  tres- 
pass. 

Bat  as  Holt,  0.  J.,  said  in  the  case  eited  from  6  Mod.:  *'  It 
is  not  worth  while  to  be  learned  on  this  snljeaL''  We  are 
bound  bj  aathorities;  and  judgment  must  be  entered  for  the 
defendant  on  the  demurrer. 

FoBD,  J.  9  concurred. 
Judgment  for  defendant. 


WoBDs  AcnovABUi  m  sa.— See  fTMmiT*  tfiywawt  fS  Am.  Dm.  fl91| 
•ote  to  Cobmm  ▼•  ffarwood,  12  Id.  lOl 

WoBDs  nr  WHAT  Snna  TAKMg.— Jf^doiwi  ▼.  Momff^  18  Am.  Dm.  178| 
HmmiUm  ▼.  JktU.  1  Id.  6fi& 
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Van  Epps  v.  Van  Deusen. 

[4  Paiob  Ob.  6A.] 

A  Faxhbb  mat  bx  Ck>MPXLLK>  TO  AocouvT  AS  GuABDZAH  olaa  inlHilchil^ 
of  whose  property  he  has  enjoyed  the  benefit. 

A  MxBB  Stbanoer  or  Wroko-doxb.  who  Takes  Posaissioir  ov  av  Is* 
vast's  Pbofxbtt,  may  in  equity  be  considered  as  the  gnazdian  of  iha 
infant,  and  liable  to  account  as  such. 

Whxbx  a  Tesiatob  Chabobs  thb  Patxbkt  of  his  Dbbtb  upon  his  legatees 
equally,  neither  can  sue  to  recover  a  debt  against  the  estate  withoat  fiiai 
relinquishing  all  benefit  which  he  or  she  is  entitled  to  under  the  wH],  or 
bringing  the  other  legatees  before  the  court  as  parties. 

A  Husband's  AssiaNMBNT  in  Insolvenct  vests  in  the  assignee  the  wifo% 
personal  estate  in  action,  unless  the  same  is  secured  to  her  as  her  separate 
property.  But  the  asbi^nce  takes  the  legal  interest  in  the  same,  snbjool 
to  the  wife's  right  by  survivurship,  if  the  husband  dies  before  the  as> 
signee  has  reduced  such  property  to  ixwsession. 

Tbb  ABSzaNXB  Takes  the  Wife's  Kstai  b  in  actions,  subject  to  her  eqoitft- 
ble  daim  for  support  of  herself  and  her  infant  children,  if  she  has  no 
other  sufficient  means  for  that  purpose;  provided  her  claim  is  ssssHisiJ 
before  the  assignee  has  reduced  it  to  possession. 

Ckavoebt  will  Entebtain  a  Bill  Filed  bt  a  Wds  to  rsstrain  her  hvs- 
band,  or  his  assignee,  from  proceeding  at  law  to  possess  himself  of  her 
property  in  action,  and  to  compel  him  to  allow  her  a  snitaUe  proviaioa 
out  of  the  same  for  her  support 

Where  ak  Answer  Objects  to  the  Want  ov  Prgpee  Paxtibb,  the  com- 
plainant should  amen<l  his  bill  before  any  further  prooeediogs  are  bad  iR 
the  cause. 

Idem— Ir  he  Nbolboib  to  do  Thd,  the  court  may,  at  the  hearing  permift 
the  cause  to  stand  over  for  the  purpose  of  bringing  the  proper  parties  be* 
fore  the  court,  on  payment  of  costs  to  the  sdvetse  party,  or  dismiw  the 
bill,  with  costs. 

bmi— The  Proper  Course  in  such  Case,  if  the  canse  is  not  permitted  te 
stand  over,  is  to  dinniss  the  bUl  without  prejudice  te  the  daim,  or  li^ 
of  the  complainant,  in  any  future  litigation. 
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Idzk. — ^If  the  objection  of  want  of  proper  partiee  is  raised  at  the  H«MMniig^ 
for  the  first  time,  the  bill  should  not  be  dismissed,  where  the  defect  cao 
be  remedied  by  an  amendment  or  a  sapplemental  bill,  and  the  complain* 
ants  elect  so  to  do  within  a  reasonable  time;  provided  that  necessary  pai^ 
ties  were  not  left  oat  of  the  bill  by  the  fraudulent  or  willful  omission  of 
the  complainant,  or  in  bad  faith. 

Bill  in  chancery  to  compel  the  defendant,  the  sole  acting 
oxecutor  of  Harpert  Van  Densen,  the  elder,  to  account  for 
moneys  on  certain  bonds,  alleged  to  have  been  received  some 
thirty-two  years  since  by  Harpert,  and  also  for  the  value  of  the 
services  of  a  certain  female  slave  received  about  the  same  time 
by  Harpert,  and  kept  by  him  until  her  death.  The  bill  alleged 
that  one  of  the  complainants  was  entitled  to  such  bond  and 
slave,  as  legatee  under  a  certain  will;  that  she  was  an  infant  at 
that  time,  but  had  since  married  Van  Epps,  the  other  com- 
plainanty  and  that  Harpert  was  her  father.  Demand  upon 
Harpert  during  his  life-time  was  averred,  together  with  promises 
to  pay,  and  their  non-fulfillment.  The  defendant  denied  all 
knowledge  of  the  facts  set  forth  in  the  bill  in  regard  to  the 
bond  and  slave,  and  alleged  that  the  will  of  Harpert  bequeathed 
certain  property  to  his  four  cbildreu,  of  whom  Mrs.  Yan  Epps 
was  one,  charging  the  payment  of  his  debts  equally  by  them. 
The  answer  further  urged  that  the  two  other  children  should 
have  been  made  parties,  the  defendant  being  the  fourth,  and 
claimed  the  benefit  of  the  non-joinder  the  same  as  if  defendant 
had  pleaded  or  demurred;  and  also  stated  that  the  complainant 
Evert  Van  Epps  since  his  marriage  with  Mrs.  Van  Epps  had 
made  an  assignment  in  insolvency,  which  passed  whatever  de- 
mands complainants  had  against  the  estate,  to  the  assignee,  who 
ought  to  have  been  a  party.  Defendant  claimed  the  benefit  of 
this  objection  the  same  as  if  it  had  been  pleaded  in  bar.  On 
the  trial,  it  appeared  that  the  farm  bequeathed  to  Mrs.  Yan 
Epps  by  her  father,  originally  belonged  to  her  maternal  grand- 
father, although  some  evidence  was  introduced  of  a  release  in 
fee  by  her  mother  to  her  father. 

J.  UAmouretix^  for  the  complainant.  Harpert  was  chargeable 
as  guardian:  OrimJee  v.  Orimke,  1  Desau.  866.  The  wife's 
equity  did  not  pass  to  the  assignee  in  insolvency  of  her  husband: 
8  Petered.  403, 404;  5  Johns.  Gh.  464;  6  Id.  25,  178;  Mumford 
v.  Murray,  1  Paige  Ch.  620;  Smith  v.  Kane,  2  Id.  303.  It  was 
not  necessaiy  to  make  the  other  legatees  parties:  2  Johns.  Ch. 
623,  628;  3  Id.  533;  1  Id.  349,  437.  It  was  not  necessary  for 
complainants  to  relinquish  their  rights  under  the  vrill  of  Har- 
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pert:  2  Madd.  Oh.  41, 42;  6  Oow.  870;  4  Wend.  448;  llatOiews 
on  Presamp.  Et.  Ill,  112. 

Danid  Oady,  contra. 

The  Chanobllob.  From  the  testimony  in  this  oase^  there  is 
very  little  doubt  that  Harpert  Van  Deusen,  the  elder,  between 
forty  and  fifty  years  since,  received  a  certain  snm  of  money,  the 
precise  amount  of  which  can  not  now  be  ascertained,  and  that 
this  money  then  belonged  to  his  infant  daughter.  It  also  ap- 
pears that  he  took  home  the  black  girl  after  the  expiration  of 
her  indenture,  in  1797,  and  had  the  benefit  of  her  services  until 
her  death.  Although,  as  the  mere  guardian  by  nature,  he  had 
no  right  to  receive  the  money  due  on  the  bond,  or  to  receive 
the  services  of  the  slave,  yet  this  court  will  hold  him  liable  to 
the  same  extent  as  if  he  had  been  the  legally  constituted  guard- 
ian, so  far  as  he  has  had  the  benefit  of  the  infant's  properly.  A 
mere  stranger,  or  wrong-doer,  who  takes  possession  of  the  prop- 
erty of  an  infant,  and  receives  the  rents  and  profits  thereof, 
may,  in  equity,  be  considered  as  the  guardian  of  the  infant,  and 
may  be  compelled  to  account  as  such:  1  West,  265;  2  P.  Wms. 
645;  1  Yem.  296;  2  Car.  Law  Bepos.  412.  The  father,  however, 
could  not  be  charged  with  the  value  of  the  slave,  but  only  with 
the  net  profits  of  her  labor  received  by  him,  over  and  above  the 
expense  of  her  clothing  and  support.  The  death  of  the  slave 
at  the  early  age  of  twenty-four  or  twenty-five,  as  stated  in  the 
bill,  was  a  loss  for  which  the  father  could  not  be  answerable. 
If  the  question  as  to  the  receipt  of  the  amount  due  on  the  bond, 
and  the  services  of  the  black  girl,  was  the  only  one  in  this  case, 
it  might  be  necessary  to  inquire  whether  the  loose  declarations 
of  the  father,  which  are  testified  to  by  the  children  of  the  com- 
plainants, were  sufficient  to  revive  the  cause  of  action  for  these 
stale  claims,  which  had  lain  dormant  for  more  than  twenty- 
five  years  after  the  husband's  legal  right  to  recover  such  claims 
had  accrued.  In  relation  to  the  equity  of  these  claims,  it  may 
be  sufficient  to  remark  that  the  complainants  undoubtedly  re- 
ceived an  ample  equivalent  therefor  in  the  free  use  which  they 
had  of  the  Greenbuah  farm,  vrithout  rent,  for  more  than  ten 
years  after  the  discharge  of  E.  Van  Epps,  under  the  insolvent 
act,  in  1816,  and  before  the  death  of  his  father-in-law.  If  that 
farm  actually  belonged  to  the  mother  of  Mrs.  Van  Epps,  the 
father,  as  tenant  by  the  curtesy,  was  entitled  to  the  use  of  it 
during  his  life,  and  he  therefore  had  a  legal  right  to  charge  the 
eomplainants  for  the  use  thereof.    And  it  is  hardly  to  be  pre* 
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sumed  that  he  would  hare  suffered  them  to  oocapy  the  farm 
without  rent  for  so  many  years,  if  he  had  supposed  this  dor- 
mant claim  would  have  been  revived  after  his  death,  for  the  pur- 
pose of  defeating  the  disposition  of  his  property  which  had  been 
made  by  his  wilL  There  are  other  objections  to  the  recovery  in 
this  suit^  however,  which  render  it  unnecessary  for  me  to  de- 
cide upon  the  merits  of  that  part  of  the  controversy  at  this 
time. 

There  can  be  no  doubt  of  the  intention  of  the  testator  to 
charge  each  of  his  children,  who  were  legatees  or  devisees  un- 
der his  will,  with  the  payment  of  one  fourth  of  all  debts  which 
were  justly  due  and  owing  by  him  at  the  time  of  his  death. 
After  directing  the  payment  of  his  debts  by  his  executors,  in 
the  usual  form,  and  disposing  of  all  his  real  and  personal  estate 
among  his  children  and  others,  the  testator  proceeds  as  follows: 
"  Notwithstanding  the  directions  herein  contained  for  the  pay- 
ment of  my  debts,  I  hereby  order  and  direct  my  son  Harpert, 
and  my  daughters  Nancy,  Margaret,  and  Getty,  each  to  bear 
and  pay  one  fourth  of  all  past  claims  and  debts  that  shall  be 
claimed  or  obtained  from  my  executors,  or  paid  by  my  executors; 
and  that  each  shall  bear  and  pay  one  fourth  of  my  funeral  ex- 
penses, and  the  putting  of  a  good  and  decent  fence  around  the 
burying  ground  on  the  farm  on  which  I  reside,  and  of  procur- 
ing a  good  tombstone  for  my  grave/'  Although  an  ordinary 
creditor  of  the  testator  might  not,  even  in  this  court,  be  de- 
prived of  his  usual  remedy  against  the  executor  for  an  account 
and  satisfaction  of  his  debt  out  of  the  personal  estate,  without 
bringing  these  other  legatees  and  devisees  before  the  court 
(upon  which  point  I  do  not  intend  to  express  any  opinion  at 
this  time),  neither  of  those  legatees  or  devisees  can  bring  a  suit 
to  recover  a  debt  against  the  estate,  without  first  relinquishing 
all  benefit  which  he  or  she  is  entitled  to  under  the  will,  or 
bringing  the  other  parties,  who  are  bound  to  contribute  towards 
the  payment  of  that  debt,  before  the  court  as  parties.  If  the 
whole  property  devised  and  bequeathed  to  Mrs.  Van  Epps  ac- 
tually belonged  to  her,  in  equity,  as  the  heir  at  law  of  her 
mother,  it  is  probable  that,  upon  a  bill  properly  framed,  she 
might  have  a  decree  against  the  three  other  devisees  and 
legatees  under  the  will,  for  the  payment  of  a  debt  justly  due 
from  the  testator,  without  relinquishing  the  mere  legal  title  to 
her  own  property,  which  was  transferred  to  her  by  the  vrill. 
But  even  in  that  case,  she  would  be  compelled  to  relinquish 
the  si>eoific  legacy  of  certain  personal  property  given  to  her  by 
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the  will,  or  to  abandon  her  claim  as  to  one  fourth  of  the  debt. 
And  to  Bach  a  bill  the  two  half  BiBters,  who  are  bound  to  oon- 
tribute  towards  the  payment  of  the  debts,  should  be  parties. 
In  the  bill  filed  in  this  case,  there  is  no  allegation  whatever  as 
to  the  equitable  right  of  the  complainants  to  the  Oreenbusli 
farms,  independent  of  the  devise  thereof  bj  the  will  of  the  tes- 
tator. That  question,  therefore,  was  not  in  issue  in  this  cause, 
and  no  decree  could  properly  be  founded  upon  the  admissions 
or  proofs  in  relation  to  this  sabject. 

Another  serious  and  substantial  objection  to  the  complainants' 
right  to  a  decree  in  this  cause,  arises  out  of  the  assignment  of  the 
husband  under  the  insolvent  act,  in  1816.  That  assignment  is 
no  bar  to  the  wife's  equity  to  a  support  for  herself  and  her 
infant  children  out  of  the  property  which  belonged  to  her  hue- 
band  in  her  right  merely,  provided  her  other  property  is  insuffi- 
dent  for  that  purpose.  But  as  between  the  husband  and  this 
defendant,  as  the  representative  of  his  father,  neither  can  be 
admitted  to  allege  or  prove  that  the  testator  committed  perjurj 
in  the  insolvent  proceedings.  It  appears  from  those  proceed- 
ings,  that  the  testator  became  a  petitioning  creditor  of  Yan  Epps, 
for  the  sum  of  one  thousand  five  hundred  and  twenty-nine  dol- 
lars and  eighty-seven  cents,  which  was  nearly  two  thirds  of  all 
the  debts  then  owing  by  the  insolvent.  Both  must  therefore 
have  sworn  on  that  occasion  that  such  sum  was  justly  due  from 
Tan  Epps  to  the  testator.  And  all  the  husband's  interest  in 
the  claim  for  which  this  suit  is  brought,  is  specifically  pledged 
in  the  hands  of  the  assignees  for  the  payment  of  this  and  other 
debts  due  to  the  creditors  of  the  insolvent  at  that  time. 

An  assignment  by  the  husband  under  the  insolvent  act,  vests 
in  the  assignee  the  personal  estate  in  action  of  the  wife,  unless 
the  same  is  secured  to  her  as  her  separate  property.  But  the 
assignee  takes  the  legal  interest  in  the  same  subject  to  the 
wife's  right  by  survivorship,  if  the  husband  dies  before  the  aa- 
signee  has  reduced  such  property  to  possession:  Harper  ▼. 
RavenhUl,  1  Taml.  144;  Pierce  v.  Thomebj,  2  Sim.  167;  Bon- 
ner V.  Morion^  3  Buss.  65,  90.  The  assignee  also  takes  the 
assignment  of  the  wife's  estate  in  action,  subject  to  her  equi- 
table claim  thereon  for  the  support  of  herself  and  her  infant 
children,  if  she  has  no  other  sufficient  means  for  that  purpose; 
provided  such  claim  is  asserted  by  the  wife,  or  there  is  a  suit 
instituted  in  this  court  for  the  recovery  of  such  property  before 
the  assignee  has  reduced  it  to  possession:  8miih  v.  Kane^  2 
Paige,  803;   Steinmeiz  y.  HaUhin,  I  Glyn  &  J^m.  64;  2  Kent 
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Com.  139.  It  has,  indeed,  been  donbied  whether  this  court 
could  interfete  to  restrain  the  husband,  or  his  assignee,  from 
pioceeding  at  law  to  possess  himself  of  the  wife's  property  in 
action,  and  to  compel  him  to  allow  her  a  suitable  provision  out 
of  the  same  for  her  support.  But  if  the  wife  is  entitled  to  such 
an  equity  upon  a  bill  filed  by  the  husband  or  his  assignee,  or 
by  a  third  person,  as  all  the  cases  upon  this  subject  admit,  I 
can  see  no  valid  objection  in  principle  against  granting  her 
similar  relief  where  the  husband,  or  the  general  assignee  in 
bankruptcy,  is  endeavoring  to  deprive  her  of  that  equity  by  an 
unconscientious  proceeding  in  a  court  of  law. 

The  case  referred  to,  by  Lord  Hardwicke,  1  West,  681,  in 
which  an  injunction  was  granted  to  restrain  the  husband  of  an 
infant /Snne-ooveW  from  proceeding  in  the  ecclesiastical  court  to 
recover  a  legacy  due  to  his  wife,  is  analogous  in  principle  to  the 
case  of  an  injunction  to  restrain  the  husband  or  his  assignee 
from  proceeding  at  law  for  the  same  purpose.  It  is  settled,  in- 
deed, in  the  case  of  Kenney  v.  UdaU,  6  Johns.  Ch.  464;  S.  0., 
8  Oow.  690,  that  if  the  wife's  property  in  action  ia  of  equitable 
ec^^nizance,  she  may  file  her  bill  in  this  court  against  her  hus- 
band or  his  assignee,  to  restrain  them  from  obtaining  posses- 
sion of  the  fund  without  providing  for  her  support.  The  same 
principle  has  been  recognized  by  the  court  of  appeals  in  Ken- 
tucky. See  EOioa  v.  WaHng,  6  Mon.  841  [17  Am.  Dec.  69]. 
The  claim  in  this  case  comes  within  the  principle  of  those  de- 
cisions; as  this  court  treats  a  party  who  has  received  the  prop- 
erty of  an  infant  as  the  guardian,  and  compels  him  to  account 
as  such.  I  am  therefore  satisfied  that,  upon  a  proper  bill,  the 
right  of  the  wife  would  be  protected  as  against  the  creditors  of 
the  husband,  and  against  his  assignee  under  the  insolvent  act. 
The  equity  of  the  wife,  however,  does  not  extend  to  the  assigned 
property,  where  she  has  a  reasonable  fund  for  the  support  of 
herself  and  her  infant  children  independent  thereof.  In  this 
ease,  it  appears  by  the  pleadings  and  proofs  that  she  has  a  val- 
uable farm  of  three  hundred  acres  of  land;  and  there  is  nothing 
to  show  that  it  is  not  amply  sufficient  for  her  support.  If  such 
is  the  fact,  she  has  no  equitable  claim  whatever  to  this  demand 
against  the  estate  of  her  deceased  father,  the  legal  title  to  which 
passed  to  the  assignee  of  her  husband  for  the  benefit  of  the 
creditors,  thirteen  years  before  the  filing  of  the  bill  in  this 
cause.  But  the  proper  parties  are  not  before  the  court  for  the 
decision  of  this  question.  A  decree  in  this  case  would  not  pro- 
tect the  defendant  against  the  claim  ot  tt«  assignee.    And  as 
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ibis  objection  was  distinctly  made  in  the  answer  of  the  defend- 
ant, the  complainants  should  have  amended  their  bill  and 
brought  the  assignee  before  the  coart,  if  thej  wished  to  enforce 
the  wife's  equity  to  a  provision  out  of  the  assigned  property. 

There  seems  to  be  some  little  doubt  as  to  the  practice  of  this 
court  in  dismissing  the  bill  for  want  of  proper  parties,  or  ia 
permitting  the  complainant  to  amend,  or  to  file  a  supplemental 
bill,  for  the  purpose  of  bringing  the  proper  parties  before  the 
court  I  apprehend  the  whole  difficulty  on  this  subject  has 
arisen  from  a  want  of  attention  to  the  distinction  between  those 
cases  where  the  objection  is  taken  by  the  defendant  at  the 
proper  time  and  in  the  proper  form,  by  plea,  answer,  or  demur- 
rer, and  those  where  be  neglects  to  make  the  objection  until 
the  hearing  of  the  cause.  If  the  objection  is  taken  by  plea  or 
demurrer,  it  is  a  matter  of  course  to  dismiss  the  complainant's 
bill  upon  the  allowance  of  the  plea  or  demurrer,  unless  the 
complainant  takes  issue  on  the  plea,  or  obtains  leave  to  amend 
upon  the  usual  terms.  But  the  defendant  is  not  bound  to 
plead  or  demur.  He  may  make  the  objection  in  his  answer,  and 
may  have  the  same  benefit  of  the  objection  at  the  hearing  as  if 
it  had  been  taken  by  plea  or  demurrer.  Where  tbe  objection 
is  made  in  the  answer,  the  proper  course  for  the  compUduant  is 
to  amend  his  bill,  so  as  to  bring  the  proper  parties  before  the 
court  before  any  further  expense  has  been  made  in  the  cause. 
If  be  neglects  to  do  this,  it  will  rest  in  the  discretion  of  the 
court  at  tbe  bearing,  to  permit  the  cause  to  stand  over,  upon  the 
payments  of  all  such  costs  as  he  may  have  unnecessarily  sub- 
jected the  adyerse  party  to  by  bis  neglect,  for  the  purpose  of 
enabling  him  to  bring  the  proper  parties  before  the  court,  or  to 
dismiss  tbe  bill  with  costs.  See  Baldwin  v.  Lawrence,  2  Sim.  & 
Stu.  18;  Oreenleaf  v.  Qween,  1  Pet.  149.  And  if  the  bill  is 
dismissed  at  tbe  bearing  for  want  of  proper  parties,  it  should 
not  be  dismissed  absolutely,  as  that  might  bar  a  future  suit 
against  tbe  same  defendants,  in  which  all  other  necessary 
parties  were  brought  before  the  court.  See  Craig  ▼.  Barbour,  2 
J.  J.  Marsh.  220;  Thompson  v.  Clay,  3  Mon.  861  [16  Am.  Deo. 
108].  The  proper  course  in  such  a  case,  if  the  cause  is  not  per- 
mitted to  stand  over,  is  to  dismiss  the  bill  without  prejudice  to 
tbe  claim  or  right  of  the  complainant  in  any  future  litigation. 
If  tbe  defendant  makes  no  objection  for  want  of  proper  parties, 
either  by  plea,  answer,  or  demurrer,  and  raises  (hat  objection 
for  the  first  time  at  thiB  hearing,  the  bill  should  not  be  dismissed, 
where  the  defect  can  be  remedied  by  an  amendment  or  a  supple* 
mental  bill,  provided  the  complainant  elects  to  bring  the  proper 
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pariieB  before  the  court  within  a  reasonable  time:  8  Mon.  125; 
7  Id.  57,  217,  477;  Ouen  ▼.  Poole,  6  Bro.  P.  O.  504,  Toml.  ed.; 
Court  T.  Jeffrey,  1  Sim.  &  Stu.  105.  I  am  aware  of  but  one 
exception  to  this  rule,  and  that  is  where  it  is  evident  that  the 
necessary  parties  were  left  out  of  the  bill  by  the  fraudulent  or 
willful  omission  of  the  complainant,  or  in  bad  faith.  See  Stafford 
T.  The  City  of  London,  1  P.  Wms.  428;  Bowland  v.  Garman,  1 
J.  J.  Marsh.  76  [19  Am.  Dec.  54]. 

In  this  case,  the  discharge  of  E.  Van  Epps  under  the  insol- 
▼ent  act,  in  1816,  and  the  assignment  of  his  property,  were 
distinctly  stated  in  the  answer.  The  complainants  were  also 
apprised  by  such  answer  that  the  objection  for  the  want  of  parties 
would  be  made  at  the  hearing,  and  that  the  defendant  claimed 
the  same  benefit  as  if  the  objection  had  been  made  by  a  plea. 
As  it  was  perfectly  evident  thai  no  decree  could  be  made 
against  the  defendant  in  favor  of  the  wife's  equity  without  hav- 
ing the  assignee  before  the  court,  and  as  the  facts  stated  in  the 
answer  must  have  been  within  the  personal  knowledge  of  both 
the  complainants,  there  is  no  excuse  for  their  neglect  to  bring 
the  assignee  before  the  court,  by  an  amendment  of  the  bill  in 
proper  season.  There  are  also  many  reasons  for  believing  that 
further  litigation  in  this  matter  would  only  subject  the  com- 
plainants to  a  useless  and  unnecessaiy  expense,  from  which 
they  could  not  ultimately  derive  any  benefit.  I  shall  therefore 
direct  this  bill  to  be  dismissed,  with  costs,  but  without  preju- 
dice to  the  equitable  rights  of  the  wife,  if  she  thinks  proper  to 
institute  a  new  suit,  and  to  bring  all  the  necessary  parties  be- 
fore the  court. 

Fatbsr'b  Biobt  ab  GuASDiAir  OT  ms  Infamt  CmLDBiir  examined  and 
defined:  Helnu  v.  Franeitcus,  20  Am.  Dee.  402;  C<mU>s  v.  Jaekaon,  19  Id. 

sea   . 

BiORT  ov  HusBAim's  AaBsamn  nr  Ihboltxnot  to  the  wife's  property  in 
action.  The  doctrine  of  the  principal  case,  as  approved  in  Wut&rufeU  v. 
Chregg,  12  N.  Y.  206;  MaUary  v.  Vemderheyden,  3  Barb.  Ch.  10;  Storm  v. 
WaddeU,  2  Sandi.  Ch.  602. 

Tbb  PRAcnos  WHXBX  Pbopbb  Pabtibs  havb  been  Omitxed^  as  here 
outlined,  is  followed  in  Bard  v.  Poole,  12  N.  Y.  60S;  Newman  v.  Marvin, 

12  Hnn,  242;  Peek  v.  AfaUanu,  10  N.  Y.  SS2,  649;  Sfutver  v.  Brainard,  29 
Barb.  27;  OUa$on  v.  Thayer,  24  Id.  86;  Vandenoerhe  v,  Vanderwerke,  7  Id. 
226;  KkLd  v.  Detmison,  6  Id.  18;  fftOehmmm  v.  Seed,  1  Hofll  Ch.  820;  Miller 
T.  MeCan,  7  Paige  Ch.  467. 

Iv  Bbbpeot  to  TBI  ImsBBBBXirGB  OF  A  CouBX  OV  Bquitt  where  a  hns- 
baiid  or  his  assignee  in  insolvency  is  seeking  to  obtain  possession  of  the 
wife's  property,  the  principal  case  is  referred  to  in  Martin  v.  MarUn,  1  Ho£ 
Ch.  467;  Stcrm  v.  WaddeU,  2  Sandf.  Ch.  603;  MaOory  v.  Vanderheyden, 
I  Barb.  Ch.  16;  Vam  Jhaer  v.  Van  Jhaer,  6  Paige  Ch.  870;  Ifoe  v.  Noe, 

13  Hnn,  43a 
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TjAhatiA  V.  Holbbook. 

[4  PAm  Ob.  ifiOJ 

BiOHT  OT  Lateral  Suffobt. — ^The  owner  of  land  has  a  naioral  zi^t  to  tba 
use  of  it,  in  the  sitnation  in  which  it  was  placed  by  natnie,  anrromnded 
and  protected  by  the  soil  of  the  adjacent  lots. 

Idem. — But  one  has  a  right  to  dig  upon  his  own  land,  if  necessary  to  its  oon* 
venient  or  beneficial  use,  when  it  can  be  done  without  injury  to  mdjaoenft 
lots  in  their  natural  state;  and  this  right  can  not  be  taken  away  by  ths 
erection  of  buildings  on  neighboring  soil  whose  weight  oansei  the  earth 
to  fall  into  the  excavation. 

Onb  who  is  About  to  Enpakobb  his  Kuohbob's  Buildino,  by  makii^ 
excavations  on  his  land,  is  bound  to  give  the  owner  of  the  adjacent  ao3 
proper  notice  of  the  intended  improvement,  and  to  use  ordinary  skill  in 
conducting  the  same;  and  it  is  the  duty  of  the  latter  to  prop  up  his  owm 
building  so  as  to  render  it  secure  in  the  meantime. 

Obbtain  Buildings  abx  Entitlsd  to  Full  Pbotbction  against  the  conaft- 
quenoes  of  any  new  excavation;  these  are  ancient  baildinga,  or  those 
erected  upon  ancient  foundations,  by  reason  of  proBcription,  and  those 
which  were  granted  by  the  owner  of  the  adjacent  lot,  or  by  those  under 
whom  they  claim. 

As  iNJUNcnoif  will  kot  Lib  to  restrain  one  from  making  reasonable  im- 
provements on  his  own  land,  with  reasonable  care  and  skill,  on  the 
ground  of  damage  to  complainant's  edifice,  if  the  latter  ia  not  entitled  to 
special  protection,  either  by  prescription  or  by  grant  from  the  one  mak- 
ing the  improvement. 

Application  to  dissolve  or  modify  an  injunction.  The  bill  on 
which  the  injunction  was  granted  stated  that  the  plaintiffs  were 
seised  of  a  certain  lot  on  which  Christ's  church  stands,  having 
been  erected  thirty-eight  years  since;  that  the  defendant  owned 
an  adjoining  lot,  extending  within  six  feet  of  the  church,  and 
commenced  the  erection  of  a  building  intended  to  cover  his  en« 
tire  lot,  and  to  be  six  stories  high;  that  the  defendant  contem- 
plated sinking  the  foundation  of  his  building  sixteen  feet,  which 
was  ten  feet  below  the  foundation  of  the  church,  thereby  greatly 
endangering  the  church;  that  one  corner  of  the  church,  hj 
reason  of  the  excavation  already  made,  bad  settled,  causing  a 
considerable  crack  in  the  wall;  that  complainants  had  consulted 
persons  skilled  in  such  matters,  and  had  been  by  them  informed 
that  if  the  excavating  continued,  the  church  was  in  imminent 
danger  of  being  destroyed.  The  prayer  for  an  injunction  to  re- 
strain the  removal  of  any  further  soil  was  granted.  An  answer 
was  immediately  put  in,  and  a  petition  filed,  setting  forth  that  de- 
fendant's men  were  thrown  out  of  employment  and  he  put  to  great 
damage  by  the  stopping  of  his  work.  An  order  to  show  cause 
was  granted,  returnable  soon  thereafter.    The  answer  stated 
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that  the  defendant  was  proceeding  in  good  faith,  in  a  reasonar 
ble  manner,  with  all  possible  care  and  prudence,  and  that  he 
had  employed  skilled  workmen;  he  alleged  that  the  crack  in  the 
church  was  occasioned  by  the  settling  of  the  earth  in  the  rear 
thereof,  which  had  been  used  for  a  cemetexy,  from  the  weight 
of  buildings  placed  thereon  by  the  complainants'  permission. 

J.  Lynch,  for  the  complainants. 

D.  Lord^juiu,  conira. 

The  Chavoellob.  I  can  readily  beUere,  from  the  nature  of 
the  soil,  and  from  the  great  depth  of  the  defendant's  intended 
excaTation  below  the  foundation  of  the  church,  that  the  com- 
plainants' fears  for  the  safety  of  their  building  are  not  entirely 
groundless;  although  the  defendant  alleges  in  his  answer,  and 
undoubtedly  supposes,  there  is  no  danger  of  serious  injury  to 
the  walls  of  the  church  from  the  proceedings  of  his  workmen. 
It  is  not^  however,  alleged  in  the  complainants'  bill  that  the 
defendant  is  proceeding  to  improve  his  property  in  an  unrea* 
sonable  or  unusual  manner,  or  with  any  intention  of  injuring 
their  wall  or  building.  Neither  do  they  claim  any  particular 
privilege  as  belonging  to  their  church,  either  by  grant  of  the 
defendant,  or  those  under  whom  he  claims,  or  by  prescription. 
This  case,  therefore,  presents  the  question,  whether  one  person 
can  be  restrained  from  making  a  reasonable  improvement  on 
his  own  premises,  because  the  same  can  not  be  made  without 
endangering  a  modem  edifice  erected  upon  the  adjacent  prem* 
ises  of  another.  Sic  tUere  two  ui  dlienum  non  lasdas,  is  a  maxim 
well  known  to  our  law;  but  the  propriety  of  applying  this 
maxim  to  a  particular  case  sometimes  becomes  a  question  of 
great  doubt,  from  the  difficulty  in  determining  what  is  a  legal 
injury  to  the  property  of  another.  The  erection  of  a  new  mill 
in  the  immediate  vicinity  of  one  which  had  been  previously 
erected  by  another  person,  might  in  fact  destroy  a  moiety  of 
the  value  of  his  mill,  yet  this  maxim  could  not  be  properly  ap-> 
plied  to  such  a  case.  The  owner  of  the  first  mill  sustains  no 
legal  damage,  because  at  the  time  he  erected  it,  he  knew  his 
neighbor  had  a  legal  right  to  make  a  similar  improvement  on 
his  own  premises,  of  which  he  could  not  deprive  him  by  the 
previous  erection.  But  if  the  first  mill  was  supplied  by  a 
atream  of  water  which  had  been  accustomed  from  time  im« 
memorial  to  flow  in  a  particular  channel,  the  owner  of  the  seo* 
ond  mill  could  not  divert  the  stream  from  its  accustomed 
cihannel,  although  done  on  his  own  land,  so  as  to  deprive  the 
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first  mill  of  its  neoessaiy  supply  of  water.  The  diyertiiig  of 
the  water,  in  soch  a  case,  would  be  a  l^gal  injury  to  the  owner 
of  the  first  mill;  because  it  would  deprive  him  of  a  natural 
right,  which  was  paramount  to  the  right  of  his  neighbor,  to  an 
artificial  use  of  the  water.  Upon  examining  the  several  casee 
on  the  subject,  the  same  principles  appear  to  have  been  applied 
to  injuries  arising  to  the  owner  of  one  lot  by  the  artificial  use 
of  an  adjacent  lot  by  its  owner.  I  have  a  natural  right  to  the 
use  of  my  land  in  the  situation  in  which  it  was  placed  by 
nature,  surrounded  and  protected  by  the  soil  of  the  adjacent 
lots.  And  the  owners  of  those  lots  will  not  be  permitted  to 
destroy  my  land  by  removing  this  natural  support  or  barrier. 

Thus  it  is  laid  down  by  BoUe,  that  I  may  sustain  an  action 
against  a  man  who  digs  a  pit  on  his  own  land  so  near  to  mj 
lot  that  my  land  falls  into  the  pit:  2  Boll.  Abr.  666,  1.  10. 
But  my  neighbor  has  the  right  to  dig  the  pit  upon  his  own 
land,  if  necessary  to  its  convenient  or  beneficial  use,  when  it 
can  be  done  without  injury  to  my  land  in  its  natural  state.  I 
can  not,  therefore,  deprive  him  of  this  right  by  erecting  m 
building  on  my  lot,  the  weight  of  which  will  cause  my  land  to 
tall  into  the  pit  which  he  may  dig  in  the  proper  and  legitimate 
exercise  of  his  previous  right  to  improve  his  own  lot:  1  Sid. 
167;  2  Boll.  Abr.  665, 1.  6.  These  principles  were  fully  recog- 
nized by  Parker,  C.  J.,  in  the  case  of  Thurston  v.  Hancock,  12 
Mass.  228  [7  Am.  Dec.  57],  where  it  was  held  that  the  defend- 
ants, who  had  excavated  their  own  lot  to  the  depth  of  thirty 
feet  below  the  foundation  of  the  plaintiffs  house,  were  not 
liable  for  having  thus  placed  the  house  in  a  dangerous  position; 
but  that  the  plaintiff  was  entitled  to  recover  for  the  damage,  if 
any,  which  had  been  occasioned  by  the  loss  of  his  soil  in  con- 
sequence of  such  excavation.  And  in  the  case  of  Panion  v. 
Eoliand,  17  Johns.  92  [8  Am.  Dec.  869],  where  the  defendant, 
in  the  exercise  of  ordinary  care  and  skill  in  making  an  exoava* 
tion  for  the  improvement  of  his  own  lot,  had  dug  so  near  the 
foundation  of  the  plaintiffs  house  as  to  cause  it  to  crack  and 
settle,  it  was  held  he  was  not  liable  for  the  injury.  From  the 
recent  English  decisions  it  appears  that  the  party  who  is  about 
to  endanger  the  building  of  his  neighbor  by  a  reasonable  im- 
provement on  his  own  land,  is  bound  to  give  the  owner  of  the 
adjacent  lot  proper  notice  of  the  intended  improvement,  and 
to  use  ordinary  skill  in  conducting  the  same;  and  that  it  is  the 
duty  of  the  latter  to  shore  or  prop  up  his  own  building  so  as  to 
render  it  secure  in  the  mean  time.    See  PeyUm  v.  The  Majfor  of 
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London,  9  Barn.  &  Cress.  725;  S.  0.,  4  Man.  &  By.  626;  Wal- 
ters T.  P/eil,  1  Moo.  &  M.  362;  Masaey  ▼.  Ooyder,  4  Car.  &  P. 
161.  There  is  another  class  of  cases,  however,  where  the  owner 
of  a  building  on  the  adjacent  lot  is  entitled  to  full  protection 
against  the  consequences  of  any  new  excavation  or  alteration 
of  the  premises  intended  to  be  improved,  by  which  he  may  be 
in  any  way  prejudiced.  These  are  ancient  bnildings,  or  those 
which  have  been  erected  upon  ancient  foundations,  and  which, 
by  prescription,  are  entitled  to  the  special  privilege  of  being 
exempted  from  the  consequences  of  the  spirit  of  reform  operat- 
ing upon  the  owners  of  the  adjacent  lots;  and  also  those  which 
have  been  granted  in  their  present  situation  by  the  owners  of 
such  adjacent  lots,  or  by  those  under  whom  they  have  derived 
their  title:  Palmer  v.  Fleahees,  1  Sid.  167;  Cox  v.  Matthews,  1 
Vent  237,  239;  Story  v.  Odin,  12  Mass.  167  [7  Am.  Dec.  46]; 
Broum  v.  Windsor,  1  Oromp.  &  J.  20. 

In  the  case  under  consideration,  the  complainants'  church 
was  not  entitled  to  any  special  protection  against  the  conse- 
quencee  of  the  present  proceedings  of  the  defendant,  either  by 
prescription  or  by  grant  from  the  owners  of  the  adjacent  lot 
upon  which  the  excavation  was  going  on;  and  as  the  defendant 
and  his  workmen  are  in  the  exercise  of  reasonable  care  and 
skill  in  the  erection  of  his  building,  and  in  laying  the  founda- 
tions thereof,  the  complainants  must  adopt  such  course  as  vrill 
secure  their  church  against  the  dangers  to  which  it  is  exposed. 
They  are  not^  therefore,  entitled  to  the  aid  of  this  court  to  sus- 
pend the  operations  of  the  defendant;  and 

The  injunction  must  be  dissolved. 


BiOHT  or  ItLTESLkL  SuppoBT. — ^Thii  sabjeot  is  dieoosMd  in  the  note  to 
ThMTtUm  y.  Hameoek,  7  Am.  Deo.  07;  And  in  sabaeqaent  oMca  ariamg  in 
New  York,  where  the  prinoiples  laid  down  in  the  prinoipal  oaae  are  adverted 
to  and  applied:  Mcmrin  y.  Brevmter  Iron  Mhning  Co,,  55  N.  Y.  566;  Lampman 
7.  Milks,  21  Id.  514;  Partridge  y.  Oi&ert,  15  Id.  612;  Avbum  and  Colo  Plank 
Road  Co.  v.  DomgkM,  0  Id.  448;  Radd^  v.  BroiMyn,  4  Id.  202;  Bauen  v. 
Suarea,  28  How.  513;  8.  a,  43  Barh.  409;  8.  C,  10  Abb.  65;  Pixley  ▼. 
Clark,  32  Id.  273;  Farrand  v.  Martkatt,  21  Id.  414;  8.  C,  10  Id.  383;  Bel- 
CbtM  v.  SaekeU,  15 Id.  101;  Ludlowr.  Hwdmm  Sioer  P.  R.  Co.,  6Lana.  131« 
P^opUexreL  Batrhwr.  CamalBoard,2  N.  Y.  &  a  (T.  &C.)277,  278»  27A 
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DiCEEBSON  V.  TiLLINGHAST. 

[i  Paiob  Ob.  210.] 

Hb  18  HOT  ▲  fioNA  Fedb  Pdbohaseb  who  merely  takes  the  legal  eslsto  m 
payment  of  or  as  security  for  a  previons  debt. 

To  CoMtfiTfUTH  Onk  a  Bona  Fidk  Purghaseb,  he  mast,  before  he  ham 
notice  of  a  prior  equity,  either  part  with  his  property  on  the  cvedit  of 
the  estate,  or  give  up  some  security,  or  part  with  some  rights  or  place 
himself  in  a  worse  position  than  he  would  have  oooupied  had  he  received 
the  notice  before  his  purchase. 

Ora  WHO  Takes  a  Contstancb  of  an  estate  in  payment  of  a  debt  withovt 
notice  of  a  prior  unrecorded  mortgage,  is  not  a  subsequent  bonaJUU  pur- 
chaser as  against  the  mortgagee* 

Ov  A  FoRSOLOSCTiiB  or  A  MoBTQAOB  on  lands,  portions  of  which  have  been 
subsequently  conveyed  by  the  mortgagor  to  others,  such  portions  are  to 
be  sold  in  the  inyerse  order  of  their  alienation. 

Bill  to  foreclose  a  mortgage  giyen  by  one  of  the  defendantSy 
Catharine  Tillingbast,  to  the  plaintiffs'  testator,  Mrs.  Hughes. 
The  other  defendant,  Charles  Tillinghast,  was  the  mortgagor's 
son,  and  had  received  a  conveyance  of  the  premises  from  hia 
mother,  subsequent  to  the  mortgage,  the  consideration  for  which 
was  a  debt  due  the  son  from  the  mother  as  the  former's  share 
in  bis  father's  estate,  of  which  his  mother  was  administratrix. 
The  mortgage  was  not  recorded  until  after  the  conveyance  to 
the  son,  and  he  alleged,  and  it  was  not  contended  to  be  other 
wine,  that  he  took  in  good  faith,  and  in  ignorance  of  the  mort- 
gage. It  was  also  alleged  in  the  answer,  that  the  mortgagor 
had  originally  bought  the  land  with  money  derived  from  specu- 
lating with  property  of  the  estate.  The  principal  point,  how- 
ever, was  whether  the  defendant  Charles  was  protected  by  the 
recording  act.  The  cause  was  submitted  on  the  bill  and  an- 
swer. 

Z>.  Lordfjun.,  for  the  complainants.  The  deed  did  not  con- 
stitute Charles  a  bona  fide  purchaser  within  the  meaning  of  the 
recording  act.  To  make  one  such  a  purchaser,  he  must  pari 
with  money  or  property,  or  do  some  irrevocable  act  on  the  faith 
of  such  conveyance:  Jackaon  v.  Campbell^  19  Johns.  282,  283; 
Churchill  v.  Grave,  1  Ch.  Cas.  35,  36;  CoddingUm  t.  Bay,  20 
Johns.  637  [11  Am.  Dec.  342];  Jackson  v.  Sowe,  2  Sim.  &  Sta.  472. 

B.  J.  HiUon,  contra,  relied  upon  Jackaon  v.  CanypbeU,  supra; 
Berry  v.  MtUual  Im.  Co.,  2  Johns.  Ch.  603;  Froal  ▼.  Beeknua^ 
I  Id.  288. 

The  Chanokllob.  From  the  answers  in  this  case,  it  must  be 
taken  as  true,  that  when  Mrs.  Tillinghast  conveyed  to  her  son. 
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the  concealed  from  him  the  fact  that  she  had  given  a  proTioos 
mortgage  on  the  premises,  which  was  then  an  existing  lien 
thereon.  If  she  knew  the  mortgage  was  not  recorded,  the  fraud 
was  probably  intended  to  be  committed  npon  Mrs.  Hughes. 
But  if  she  supposed  it  was  reoordedy  it  was  a  fraud  upon  her 
son  to  convey  to  him  property  which  she  had  already  mortgaged 
to  another,  without  disclosing  to  him  that  fact.  The  legal  title 
to  the  land  was  in  Catharine  Tillinghast  at  the  time  of  the  ex- 
ecution of  the  mortgage,  and  there  is  no  pretense  that  Mrs. 
Hughes  had  any  information  as  to  the  manner  in  which  she 
had  paid  for  the  land,  at  the  time  the  loan  was  made,  and  the 
mortgage  given  to  secure  the  same.  If  this  bad  been  otherwise, 
I  am  inclined  to  think  there  might  have  been  a  prior  equity  in 
favor  of  the  defendant,  Charles  Tillinghast,  to  the  extent  of  his 
share  of  the  assets  of  the  estate  of  his  father,  which  were  ap- 
plied to  the  payment  of  the  first  installment  of  the  purchase 
money  of  this  particular  portion  of  the  Seneca  lands.  This, 
however,  would  be  but  a  very  small  portion  of  the  value  of  the 
premises,  as  the  mother  was  the  owner  of  one  third  of  the  assets 
in  her  own  right,  and  the  brothers  and  sisters  of  Charles  were 
entitled  to  share  with  him  in  the  residue.  The  complainants' 
mortgage  is  a  valid  lien  upon  that  part  of  the  premises  con- 
veyed to  Charles  Tillinghast,  unless,  upon  the  facts  diclosed, 
he  is  to  be  considered  a  bona  fide  purchaser  without  notice, 
within  the  meaning  of  the  recording  act. 

The  object  of  the  registry  and  recording  acts  was  to  protect 
those  who  should  part  with  their  money,  property,  securitiee,  or 
other  valuable  rights,  upon  the  faith  of  a  conveyance  or  mort- 
gage of  real  estate,  supposing  that  they  were  getting  a  good 
title  thereto,  or  a  legal  and  specific  lien  thereon;  and  without 
notice,  or  having  any  reason  to  b'^lieve,  that  there  was  any  pre- 
vious mortgage  or  conveyance  which  could  defeat  such  title  or 
lien.  The  English  registry  acts  made  the  unregistered  deed  or 
incumbrance  at  law  wholly  inoperative  and  void,  as  against  a 
subsequent  grantee  or  incumbrancer.  But  the  court  of  chanceiy , 
in  accordance  with  the  manifest  spirit  and  intention  of  the  stat- 
ute, at  an  early  day,  adopted  the  principle  of  considering  the 
prior  deed  or  incumbrance  as  an  equitable  title  or  lien.  It 
therefore  applied  to  such  cases  the  equitable  principles,  which 
had  previously  been  adopted  by  that  court,  in  relation  to  other 
contests  between  the  holder  of  an  equitable  title  or  lien,  and  a 
subsequent  grantee  or  mortgagee  of  the  legal  title.  In  accord- 
ance with  those  principles,  if  the  subsequent  purchaser  or  mort- 
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gagee  was  a  bona  fide  pnrcbaser,  ihafc  is,  if  he  had  aotoally 
parted  with  bia  property  on  the  credit  of  the  estate,  so  as  to  give 
him  an  equitable  claim  or  specific  lien  thereon,  without  notice 
of  the  prior  equity,  and  had  also  clothed  that  equitable  lien 
with  the  legal  title,  by  taking  a  deed  or  mortgage,  the  court 
would  not  divest  him  of  that  legal  title  or  lien  in  favor  of  the 
prior  equity.    But  if  he  had  notice  of  the  prior  equity  at  any 
time  before  he  had  parted  with  his  property  on  the  credit  of  the 
estate,  and  before  he  had  united  the  subsequent  equity  with  the 
legal  title,  he  was  not  considered  as  entitled  to  protection  against 
the  prior  equity  as  a  hofna  fide  purchaser.    The  words  bona  fide 
purchaser,  therefore,  when  introduced  into  oar  recording  and 
registry  acts,  were  intended  to  be  used  in  conformity  with  this 
established  meaning  thereof;  and  they  must,  in  the  present  case, 
receive  the  same  construction  which  they  had  previously  re- 
ceived in  the  court  of  chancery,  in  reference  to  that  principle 
of  equity.    If  a  person  has  an  equitable  title  to,  or  an  equitable 
lien  upon  real  estate,  a  subsequent  purchaser  who  obtains  a  con- 
veyance of  the  legal  estate,  with  notice  of  that  equity,  can  not, 
in  conscience,  retain  such  legal  title,  as  he  has  no  equity  united 
with  it.    So  if  he  merely  takes  the  legal  estate  in  payment  of, 
or  as  security  for  a  previous  debt,  without  giving  up  any  security 
or  divesting  himself  of  any  rights  or  placing  himself  in  a  worse 
situation  than  he  would  have  been  if  he  had  received  notice  of 
the  prior  equitable  title  or  lien  previous  to  his  purchase,  this  court 
will  not  permit  him  to  retain  the  legal  title  be  has  thus  obtaine*  1 , 
to  the  injury  of  another.    These  principles  are  so  familiar  to  every 
chancery  lawyer,  that  it  is  not  necessary  to  refer  to  the  numei^ 
oos  decisions  and  elementary  treatises  in  which  they  are  to  bf 
found. 

The  case  of  Ooddington  v.  Biv^  in  the  court  of  errors  in  this 
state,  20  Johns.  637  [11  Am.  Dec.  342],  is  a  leading  case  upor 
the  question  as  to  what  is  necessazy  to  constitute  a  bona  fi& 
purchaser  of  a  negotiable  security  for  a  valuable  consideration 
without  notice  of  a  prior  equity;  and  is  analogous  to  the  cast 
now  under  consideration.  It  was  there  held  that  the  receiving 
of  a  negotiable  note  in  payment  of,  or  security  for  a  pre-existing 
debt,  without  any  new  consideration  or  other  change  of  rights 
on  the  part  of  the  persons  receiving  it»  did  not  constitute  them 
bona  fide  purchasers  for  a  valuable  consideration;  although  they 
supposed  that  the  person  from  whom  they  received  the  note  had 
a  perfect  right  to  dispose  of  it  in  that  manner. 

In  this  case,  Oharles  Tillinghast  took  the  conveyance  of  the 
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property  under  a  belief  that  his  mother  had  a  right  to  dispose 
of  it  in  that  manner,  and  without  any  suspicioa  that  she  was 
either  committing  a  fraud  upon  him,  or  upon  any  other  person. 
But  he  only  received  it  towards  a  pre-dzisting  claim  that  he  haJ 
against  his  mother  for  a  share  of  his  father's  estate  which  she 
had  appropriated  to  her  own  use;  and  it  is  not  alleged  that  he 
parted  with  any  security,  relinquished  any  right,  or  made  any 
valuable  improvement  on  the  property,  upon  the  faith  of  the 
title  thus  conveyed,  and  before  he  had  notice  of  Mrs.  Hughes* 
mortgage.  I  must  therefore  declare  that  this  mortgage  is  a 
valid  and  subsisting  lien  upon  the  lands  conveyed  to  him.  It 
must  be  referred  to  a  master  to  compute  the  principal  and  in- 
terest due.  And  upon  the  coming  in  of  the  report,  the  master 
must  proceed  and  sell  the  mortgaged  premises,  or  so  much 
thereof  as  is  necessary  to  pay  the  amount  reported  due,  with  in- 
terest and  costs.  The  decree,  however,  must  direct  that  part  of 
the  mortgaged  premises,  if  any  there  is,  which  belongs  to 
Catharine  Tillinghast,  to  be  sold  first,  and  then  such  part  of  the 
premises  as  have  been  conveyed  by  her  subject  to  the  mortgage^ 
in  the  inverse  order  of  alienation;  so  that  the  lands  conveyed 
to  her  son  Charles  shall  not  be  sold,  if  there  is  sufficient  raised 
to  pay  the  complainants  without  resorting  to  his  part  of  the 
mortgaged  premises. 

The  master  who  sells  the  property  is  also  to  ascertain  whether 
any  part  of  the  premises  are  incumbered  by  a  mortgage  to  the 
state,  and  if  so,  to  ascertain  the  amount  due,  and  either  to  sell 
that  part  subject  to  such  mortgage,  or  to  pay  the  amount  thus 
ascertained  to  be  due,  out  of  the  proceeds  of  the  sale  of  that  part 
of  the  premises,  as  he  shall  deem  most  advantageous  to  the  par- 
ties in  this  suit.  The  master  who  makes  the  sale  is  also  to  be 
authorized  to  cause  such  surveys  to  be  made  as  he  may  deem 
necessary,  and  to  compel  the  production  of  such  deeds  and  pa- 
pers as  he  may  think  proper  for  the  purpose  of  ascertaining  the 
separate  interest  of  the  defendants,  and  their  several  rights,  by 
priority  or  otherwise.  Upon  the  coming  in  of  the  master's  re- 
port of  sale,  the  defendant,  Charles  Tillinghast,  is  to  be  at  lib- 
erty to  apply  to  the  court  for  such  decree  as  he  may.  be  entitled 
to  against  his  mother  or  any  other  of  the  defendants  in  this 
cause,  either  upon  the  covenant  in  her  deed,  or  for  the  costs  of 
defense  in  this  suit,  or  for  contribution,  or  otherwise. 


BoHA  Fn>s  PuBo&Asn  vox  AmoiBD  bt  ms  Gbabtob's  FaAun.— 49oe  aols 
to  Bawley  v.  Bigelaw,  23  Am.  Dec  613. 
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BovA  Fnns  Pubchaser  Defixxd:  Dwrett  y.  Halep,  19  Am.  Deo.  444;  CVife- 
man  v.  Cocke^  18  Id.  757;  Nantz  v.  MePhermn^  Id.  216^  and  cases  in  note; 
Jivchmm  ▼.  McCli^mey,  17  Id.  521;  ^^/i^  ▼.  J^anJbt,  Id.  196^  and  note;  the  re> 
qnisitefl  to  constitute  one  a  bona  fide  purchaser,  as  prescribed  by  the  chancel- 
lor in  the  principal  case,  are  recognized  as  essentials  in  Evertaon  v.  EfffrUom,  6 
Taige,  648;  Holmea  ▼.  Grant,  8  Id.  252;  Ptek  ▼.  MaHarM,  10  K.  T.  645;  De 
Peysder  v.  Hastrauck,  11  Id.  501;  Wood  ▼.  C/iajna,  13  Id.  525;  Cwrti§  t. 
Z/ratntt,  15  Id.  196;  Van  Heusen  ▼.  Badeliff,  17  Id.  582;  Schroeder  y.  Oumcy. 
10  Hun,  417;  De  Laneey  ▼.  SUams,  66  Id.  162,  where  it  is  said:  "It  has  been 
beld  in  numerous  cases  that  one  who,  without  notice  of  a  prior  unrecorded 
mortgage,  takes  a  conveyance  of  land  in  payment  of  an  existing  debt,  or  as  a 
security  therefor,  without  giving  np  any  seenrity,  divesting  himself  of  any 
rights,  or  doing  any  act  to  his  own  prejudice,  on  the  faith  of  the  title,  before 
he  has  notice  of  the  mortgage,  is  not  a  bona  fide  purchaser:**  so  also  in  Tiffdnp 
V.  Warrtn,  24  How.  Pr.  297;  S.  C,  37  Barb.  675;  Barnes  v.  Camack,  I  Barik. 
307;  StuaH  v.  JTisMta,  2  Id.  500;  WiUs  v.  Clapp,  14  Id.  647;  PidtfU  v.  Bior^ 
nm,  29  Id.  506;  ^arrif  v.  iyTorton,  16  Id.  200;  Wrig^Y.  Do^fkm,  10Id.lQ7; 
JJoyi  v.  Houtf  8  Bosw.  527. 


Db  Rivafinoli  v.  GoBSErn. 

[4  Paiob  Cb.  964.1 

A  SnBcmc  Pbbforkance  or  a  Contract  will  not  be  decreed  upon  a  bill 
filed  prior  to  the  time  at  which  the  oontrset  bb  to  be  performed. 

A  Bill  Qula  Tihxt  will  not  be  Sustaiiisd  on  the  groond  of  the  coai- 
plainant's  fear  that  the  defendant  might  not  be  willing  to  perform  an  ss* 
gagement  for  personal  services;  and  where,  from  the  peculiar  natax«  of 
those  services,  they  could  not  be  performed  until  a  future  day. 

Thb  Writ  oir  Ne  Exeat  is  in  the  Nature  or  Equitable  Bail;  and,  to 
entitle  one  to  such  bail,  there  must  be-  a  present  debt  or  duty,  or  some 
existing  right  to  relief  against  the  defendant  or  his  property,  either  at 
law,  or  in  equity. 

Order  to  bLow  caase  why  a  writ  of  ne  exeat  granted  againsi 
the  defendant  should  not  be  discharged,  or  the  amount  of  his 
bail  reduced.  The  bill,  filed  in  September,  1833,  stated  thai 
the  defendant,  in  March  preceding,  had  agreed  with  the  com- 
plninant,  as  manager  of  the  Italian  theater  in  the  city  of  New 
York,  to  sing,  gesticulate,  and  recite  in  the  capacity  of  primo 
basso  in  all  the  operas,  etc.,  which  should  be  ordered  by  the 
complainnnt  in  the  United  States,  for  the  period  of  eight  months, 
commencing  November  1,  following;  that  the  defendant  was  to 
receive  a  specified  sum  fortnightly,  and  agreed  not  to  act  at  any 
other  theater  or  public  hall  without  the  complainant's  consent. 
The  bill  further  alleged  that  the  complainant  had  entered  into 
a  contract  with  the  trustees  of  the  Italian  opera  house,  under 
heavy  penalties,  to  commence  a  series  of  Italian  operas  with  a 
first-class  company  on  the  first  of  November,  1838;  that  oom« 


Oot.  1833.]       Db  Siyafinoli  v.  CoBSEm.  S33 

pLuDant  hady  at  great  expense,  piooured  a  eompuiij  of  peifonD* 
era  in  this  eountiy  and  in  Europe;  that  the  defendant  was 'ft. 
skillfnl  musician^  and  his  place  could  not  be  supplied  without 
great  di£Sculty  and  expense;  and  that  the  defendant  was  about 
to  leave  for  Cuba,  to  enter  upon  an  engagement  to  play  in 
HaTana,  in  violation  of  his  said  agreement  with  the  eomplain-- 
ant;  wherefore  a  specific  performance  of  the  contract  was  prayed^ 
and  that  the  defendant  might  be  decreed  to  sing,  gesticulate^, 
and  recite,  in  the  capacity  of  primo  b(U80,  according  to  his  agree- 
menty  and  that  a  writ  of  ne  exeat  issue.  Defendant  denied  the 
engagement  to  go  to  Havana,  but  did  not  deny  his  intention  to 
go  there;  but  stated  that  he  had  a  three  years'  engagement  with 
one  Montresor,  not  yet  expired,  and  that  he  was  induced  to 
enter  into  the  contract  with  the  complainant  upon  his  fraudu- 
lent representation  of  permission  from  Montresor.  The  ooxxk-* 
phdnant,  by  affidavit,  denied  the  misrepresentation. 

W.HaU^  for  the  complainant,  to  show  that  it  was  a  proper 
ease  for  the  speoifio  performance  of  a  contract,  cited,  1  8im.  tu 
Stu.  607;  Id.  74;  2  Yem.  822;  2  Eq.  Abr.  17;  8  Atk.  615;  1 
Yes.  12,  461;  8  Id.  184;  8  Id.  161,  162,  163;  8  Swans.  437;  S 
Johns.  Ch.  405;  8  Bro.  0.  0.  614;  6  Madd.  263;  Davis  v.  Hor^^ 
1  Sch.  &  Lef.  841;  Ormond  v.  Anderson,  2  Ball  &  B.  869; 
Costegan  v.  EosOer,  2  Sch.  &  Lef.  166;  Hall  v.  Warren,  9  Yes. 
608.  If  this  is  a  proper  case  for  a  specific  performance,  it  is  a 
proper  case  for  a  ne  exeal:  Morris  v.  McNeil,  2  Buss.  604;  Boem 
V.  Wood.  1  TurD.  &  B.  332;  Baynes  v.  Wise,  2  Meriv.  472. 

W.  Mulock,  conira.  This  is  not  a  proper  case  for  a  ne  exeat. 
Counsel  cited  6  Yes.  591;  7  Id.  417;  8  Bro.  218;  Eaffey  y. 
Haffey,  14  Yes.  261;  Flack  v.  Hclme,  1  Jao.  &  W.  407;  Mor* 
ris  V.  McNeU,  2  Buss.  604;  Grant  v.  Grant,  3  Id.  598;  Leo  v. 
Lambent,  Id«  417;  Gardner  v.  Edwards,  5  Yes.  591.  Neither  is 
it  a  proper  case  for  decreeing  a  specific  performance:  Eoward 
V.  Brailhwaiie,  1  Yes.  &  Bea.  208;  PhiUips  v.  Duke  of  Bucks,  1 
Yem.  227;  Young  v.  Clark,  Preo.  in  Ch.  538;  Bochfori  v.  Cre9^ 
wick,  2  Bro.  P.  C.  296;  1  Id.  171. 

The  Chanoellob.  The  material  facts  alleged  in  the  complain* 
ant's  bill  are  not  denied;  and  for  the  purpose  of  this  applica- 
tion, they  must  be  taken  to  be  true.  There  is  an  affidavit  an- 
nexed  to  the  bill,  that  the  defendant  has  declared  his  intention 
of  going  to  the  Havana;  and  the  defendant  has  not  denied 
such  intention,  although  he  swears  he  has  not  made  any  en« 
gagement  to  go  there.    Upon  the  merits  of  the  case,  I  snpposa 
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ilTmnst  be  conoeded  that  the  complainant  is  entitled  toa  speeifio 
performance  of  this  contract;  as  the  law  appears  to  ha^e  been 
long  since  settled  that  a  bird  that  can  sing,  and  will  not  sinpr» 
must  be  made  to  sing  (old  adage).  In  this  case,  it  is  charged 
iu  the  bill»  not  only  that  the  defendant  can  sing,  bat  also  thai 
he  has  expressly  agreed  to  sing,  and  to  accompany  that  singing 
with  such  appropriate  gestures  as  may  be  necessary  and  proper 
to  give  au  interest  to  his  performance.  And  from  the  facte 
disclosed,  I  think  it  is  veiy  evident  also  that  he  does  not  intend 
to  gratify  the  citizens  of  New  York,  who  may  resort  to  the 
Italian  opera,  either  by  his  singing  or  by  his  gesticulations. 
Although  the  authority  before  cited  shows  the  law  to  be  in  faTor 
of  the  complainant,  so  far,  at  least,  as  to  entitle  him  to  a  decree 
for  the  singing,  I  am  not  aware  that  any  officer  of  this  court 
has  that  perfect  knowledge  of  the  Italian  language,  or  pos- 
ftenses  that  exquisite  sensibility  in  the  auricular  nerve,  which  ie 
necessary  to  understand  and  to  enjoy,  with  a  proper  zest,  the 
peculiar  beauties  of  the  Italian  opera,  so  fascinating  to  the 
fashionable  world.  There  might  be  some  difficulty,  therefore, 
even  if  the  defendant  was  compelled  to  sing  under  the  diieo- 
tion  and  in  the  presence  of  a  master  in  chancery,  in  ascertain- 
ing  whether  he  performed  his  engagement  according  to  it* 
spirit  and  intent.  It  would  also  be  very  difficult  for  the  master 
to  determine  what  effect  coercion  might  produce  upon  the  de- 
feudant's  singing,  especially  in  the  liyelier  airs;  although  the 
fear  of  imprisonment  would  unquestionably  deepen  his  serious- 
iiess  in  the  graver  parts  of  the  drama.  But  one  thing,  at  least, 
iH  certain;  his  songs  will  be  neither  comic,  nor  even  semi-serious^ 
while  he  remains  confined  in  that  dismal  cage,  the  debtor^s 
prison  of  New  York.  I  will  therefore  proceed  to  inquire 
whether  the  complainant  had  any  legal  right  thus  to  change 
the  character  of  his  native  warbUngs,  by  such  a  confinement, 
before  the  appointed  season  for  the  dramatic  singing  had 
arrived. 

From  the  terms  of  the  agreement,  as  stated  in  the  bill,  it  is  evi« 
dent  that  there  can  be  no  breach  thereof  until  the  first  of  Novem- 
ber next,  when  the  engagement  of  the  defendant  was  to  com- 
luenoe.  Even  when  that  time  arrives,  the  complainant  will 
not  be  entitled  to  the  defendant's  services  until  he  shall  have 
paid,  or  tendered  to  him,  a  half  month's  salaiy  in  advance.  A 
specific  performance  can  not  be  decreed,  upon  the  present  bill, 
because,  at  the  time  it  was  filed,  the  complainant  had  no  tight 
of  action  against  the  defendant,  either  at  law  or  in  equity.    And 
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I  believe  this  ooart  has  never  yet  gone  so  far  as  to  sostain  a 
faQl  quia  timei^  becaase  the  oomplainant  apprebeaded  that  the 
defendant  might  not  be  willing  to  perform  an  engagement  for 
personal  services ;  and  where,  from  the  peculiar  nature  of  those 
services,  they  could  not  be  performed  until  a  future  day.  The 
writ  of  ne  ext'ot  is  in  the  nature  of  equitable  bail ;  and  to  entitle 
the  complainant  to  such  bail,  there  must  be  a  present  debt  or 
duty,  or  some  existing  right  to  relief  against  the  defendant  or 
his  property,  either  at  law  or  in  equity.  The  writ  in  this  case 
therefore  was  prematurely  granted ;  and  the  rule  to  discharge 
it  must  be  made  absolute. 


Ns  EzBAT,  Whxh  OBAirasD.— 8ao  Lhom  v.  Biekman,  19  Am.  Dm.  44| 
MUekeilr.  Jffimeft, 22 Id.  (M^  in  tho  note  to  whidh  tho  omm  appearing  in  thia 
•eriee  are  ooUated. 

In  Rioard  to  tbs  Bniobgiiixmt  or  Coht&aoxb  fob  Pibsoval  8kevigi8» 
the  principel  oeae  it  referred  to  in  JIambUn  v.  JHM/rford^  2  Edw.  Ch.  533; 
Sanqnirko  v.  BeneidH,  1  Barb.  815;  Robertmm  t.  BvOionB^  9  Id.  ISO;  Ua^U 
T.  Badgeie^y  15  Id.  SOU  Fndrkk$  v.  Mofer,  18  How.  IV.  568;  8.  C,  1  Boew. 
231;  Dafy  v.  BmUh,  49  How.  IV.  157;  8.  a,  88  N.  Y.  &  a  186;  ffaye$  v. 
WUtio,  II  Abbw  K.  a  173.  This  question  ii  alio  oooddMd  in  Olar»§  earn, 
12  Am.  Deo.  218»  and  note  thaielOb 
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HoLicES  V.  Bbouohtoh. 

(10  WmmokUh  TS.] 

▲  FlBA  ov  FbBKm  BaooTXBT  nr  Avothkb  Seaxb,  and  mUtftMan  of  th* 
jndgmept  by  •  promwdiiig  naknown  to  the  wnmnn  lair,  tut  alleged  to  b> 
antlioriied  by  the  st^tnto  of  audi  ststa^  thoiild  set  out  the  ititnte^  thai 
the  ooort  may  see  how  Bachprooeedingaoooatitiite  a  barto  the  pbmtin 
action. 

JimioiAL  KoncBoy  Laws  ov  a  Smns  Qtasm  at  Tarianee  with  the  eonuiMMi 
Uw,  can  not  be  taken. 

Dbhubbeb  to  defendant's  plea  of  former  recoTezy  to  plaintiff's 
declaration  in  debt.  They  alleged  a  reeoYeiy  for  the  same 
canse  of  action  by  the  plaintiff  against  the  defendant  in  the 
state  of  Yermonty  and  a  satisfaction  of  the  judgment  by  an  ap> 
praisement  of  land  upon  execution;  and  that  the  prooeedinga 
under  the  execution  were  according  to  the  laws  of  the  state  of 
Vermont,  and  were  fully  authorized  thereby. 

J,  Bblmes^jun,^  and  8,  Stevens,  for  the  plaintiff. 

M.  T,  Reynolds,  contra. 

By  Court,  Savaox,  0.  J.  The  question  is,  whether  the  pro- 
ceedings alleged  to  bave  been  had  in  the  state  of  Vermont  are 
well  pleaded?  It  is  laid  down  by  Mr.  Chitty  that  the  courts  do 
not  ex  officio  take  notice  of  foreign  laws,  and  consequently  thej 
must  in  general  be  stated  in  pleading:  1  Ohit.  PI.  221.  The 
question  arose  in  CoUett  v.  Keith,  2  East,  261,  which  was  an 
action  of  trespass  for  seizing  and  taking  a  ship  at  the  cape  of 
Good  Hope,  to  wit,  etc.  The  defendant,  among  other  things, 
pleaded,  that  the  settlement  of  the  cape  of  Good  Hope 
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Bobject  to  foreign,  to  wit,  Dutch  laws;  that  the  ship  was  within 
the  jurisdiction  of  the  supreme  court  there,  and  that  certain 
proceedings  were  instituted  and  had;  that  the  defendants,  ac- 
cording to  the  foreign  laws  of  the  place,  the  said  court  having 
competent  jurisdiction,  were  authorised  and  ordered  to  take  and 
detain  the  ship.  To  this  plea  there  was  a  demurrer.  In  de- 
ciding the  case,  Chrose,  J.,  said,  that  the  plea  was  too  general; 
that  it  was  not  enough  to  state  that  the  yessel  was  within  the 
jurisdiction  of  the  court  which  was  goYerned  by  foreign  laws, 
and  that  certain  proceedings  were  instituted;  but  the  defendant 
should  have  shown  what  the  foreign  law  was  which  gave  juris- 
diction to  the  court.  The  court,  however,  put  the  decision  upon 
another  defect  in  the  plea,  viz.,  that  the  defendant  had  not 
sufficiently  shown  his  authority.  The  question  has  been  di* 
reoUy  decided  in  the  supreme  court  of  Massachusetts. 

In  the  case  of  WaUoer  v.  Maxwell^  1  Mass.  103,  it  was  held 
that  a  defendant  who  relies  upon  the  statute  of  another  state, 
must,  in  his  plea,  set  out  the  statute,  that  the  court  may  see 
whether  the  proceedings  were  warranted  by  the  statute  or  not, 
and  the  general  allegation  that  the  proceedings  were  pursuant 
to  the  statute  is  not  sufficient.  That  was  an  action  on  a  prom* 
issory  note,  so  called  in  the  declaration,  by  which  Lyon  and 
Maxwell  promised  the  plaintiffs,  by  the  name  of  James  Chase 
&Co.,  to  pay  them  thirty-five  dozen  wool  cards  on  a  certain 
day.  Maxwell  defended  and  pleaded  that  an  action  was  brought 
by  one  dole,  in  the  common  pleas  of  Bristol  county,  in  the 
state  of  Bhode  Island,  against  Chase,  one  of  the  plainciffs  in 
this  action,  upon  a  certain  note  which  is  set  forth,  of  which 
Cole  was  indorsee,  and  that  Cole,  pursuant  to  the  statute  of 
the  state  of  Bhode  Island  in  such  case  made  and  provided, 
directed  the  sheriff  to  serve  the  original  writ  upon  the  defend- 
ants, Lyon  and  Maxwell,  for  the  purpose  of  attaching  the  per- 
sonal estate  of  Chase  in  their  hands;  that  in  pursuance  of  the 
statute  aforesaid,  service  was  so  made  that  Lyon  and  Maxwell, 
pursuant  to  the  statute  aforesaid,  appeared  and  submitted  to 
examination,  etc.;  that  judgment  was  rendered  in  favor  of  Cole 
against  Chase,  as  appears  by  the  record;  and  further,  that  Cole 
prosecuted  an  action  in  the  said  court,  in  pursuance  of  the  stat- 
ute aforesaid,  against  the  defendants,  Lyon  and  Maxwell,  upon 
the  not<e  now  declared  on,  and  set  forth  the  proceedings  against 
Chase,  and  judgment;  whereby  Lyon  and  Maxwell  became  lia- 
ble to  pay  the  value  of  the  wool  cards  attach^  a»  aloteeaVA^ 
etc,  stating  a  judgment  in  favor  of  Cole  ai^oio^^**  liyo^^  ^ai^ 
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Maxwell  for  the  amoant,  eto.  To  this  plea  the  plaintiff  de- 
marred,  and  assigned  several  causes  of  demorrer,  one  of  which 
is,  that  it  does  not  appear  by  the  plea  what  the  said  statute  or 
law  is,  which  is  mentioned  as  a  statute  in  said  plea,  nor  by  what 
law  or  authority  the  court  of  common  pleas  in  Bristol  county, 
iu  Rhode  Island,  gave  the  judgment  described  in  the  plea. 
The  whole  court  were  of  opinion  that  the  plea  was  bad  for  the 
cause  assigned;  they  said  that  the  plea  should  have  set  forth 
the  statute  of  Bhode  Island,  that  the  court  might  see  whether 
the  proceedings  stated  in  the  plea  were  authorized.  That  the 
common  law  might  be  considered  common  to  both  states,  and 
regulating  the  proceeding  of  courts  of  justice  in  both;  but  the 
proceedings  stated  in  the  plea  being  of  a  peculiar  kind,  and  so 
different  from  the  common  law,  the  statute  ought  to  be  shown 
to  them,  and  the  general  allegation,  that  the  proceedings  were 
pursuant  to  the  statute  of  Bbode  Island,  was  not  sufficients 

The  case  of  Peanall  v.  Dwighi,  2  Mass.  84  [3  Am.  Dec.  85], 
shows  what  is  considered  sufficient  in  that  state.  There  the 
defendant  x>leaded  the  statute  of  limitations  of  the  state  of  New 
York;  the  part  of  the  statute  upon  which  he  relied  was  pleaded 
with  a  profert  of  the  exemplification  of  the  whole  statute,  with 
necessary  averments,  and  it  was  held  by  Parsons,  0.  J.,  that, 
tjotwithstanding  the  profert  of  the  exemplification  of  the  stat- 
ute, the  court  could  not  take  notice  of  any  part  of  the  statute 
iiot  shown  in  the  plea;  that  if  the  opposite  party  relied  on  any 
part  of  the  same  statute,  he  should  hare  prayed  oyer  and  spread 
the  whole  statute  upon  the  record.  Again,  in  the  case  of  Legg 
▼.  Legg,  8  Mass.  99,  the  same  court  declare  that  they  could  not 
judicially  take  notice  of  the  laws  of  Vermont,  and  that  upon 
the  point  there  stated,  which  was  a  common  law  question,  they 
must  presume  the  laws  of  Vermont  to  be  similar  to  their  own. 
The  doctrine  of  this  highly  respectable  court  seems  to  me  to  be 
sound,  and  if  so,  the  plea  in  this  case  is  defeotrre  in  not  setting 
forth  the  statute  of  Vermont,  if  any,  authorizing  the  proceed- 
ings stated  to  have  taken  place,  that  the  court  may  see  how  thoee 
proceedings  constitute  a  bar  to  the  plaintiff's  action.  This  court 
cau  not  take  judicial  cognizance  of  any  of  the  laws  of  our  sister 
states  at  variance  with  the  common  law.  The  proceedings 
stated  are  not  common  law  proceedings,  and  the  authority  for 
them  must  be  specially  set  forth. 

Judgment  for  plaintiff  on  demurrer,  with  leave  to  defendant 
to  amend  on  payment  of  costs. 
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Thb  Laws  ov  Anotrxb  State  must  bx  Peotxn  as  Facts,  oiharwiae  they 
will  be  presumed  to  be  in  accordaaoe  with  the  eomnion  law:  Bradley  v.  AtuL 
Bm^  Ins.  Co.,  8  Lans.  313;  PhUipe  v.  James,  1  Abb.  Pr.,  K.  S.  312;  8.  C, 
3  Bob.  722;  Throop  v.  Hatcli,  3  Abb.  27;  Leavemoorth  v.  Broehoay,  2  Hill, 
203  (il);  Pomeroy  ▼.  Amsworih,  22  Barb.  129;  MeCraney  v.  ^£ti«i,  46  Id. 
S74;  SioktM  v.  Maeken,  62  Id.  149;  Merehants^  Bank  qf  N.  Y.  v.  Spalding,  P 
N.  Y.  63;  Seynumr  ▼.  Stwrgess,  26  Id.  139;  ^enry  y.  i?oo<,  33  Id.  664.  See 
the  note  to  State  v.  TwiUy,  11  Am.  Deo.  782  et  seq.,  for  a  collection  of  the 
•athorities  on  this  qvestion. 


Lawbenge  t;.  Hunt. 

[10  WawHEf.!.,  80.] 

To  BuTDBB  A  FoBKiB  BiooYXBT  ApMrasTBi«s  IN  EvmsKOB,  the  veidiet  or 
Jadgment  must  be  between  the  same  parties,  or  those  claiming  under 
them;  a  Terdiet  or  judgment  is  not  binding  upon  a  third  person  who  has 
not  had  an  opportonity  to  make  a  defense,  or  to  appeal  from  the  jadg- 
ment if  erroneoos. 

PABxns  TO  FoBiOB  Pbookidxno  Dmnuurr.— a  former  recovery  is  ad- 
missible, where  the  party  sgainst  whom  it  is  offered  was  sued  jcnntly 
with  another  in  such  f  ormte  proceeding,  sad  had  an  opportunity  of  con- 
testing it»  although  that  other  is  not  a  party  to  the  subsequent  action. 

TBI  JUDaiOMT  ov  A  OoUBT  09  CONOURRBNT  JuBiBDicmoN,  Or  oue  in  the 
same  court  directly  on  the  same  point,  is  as  a  plea  in  bar,  and  as  evi- 
dence^ conclusive  between  the  same  parties  upon  the  same  matter  di- 
rsotly  in  question  in  another  suit;  but  is  no  evidence  of  matters  which 
e^me  cdlateFslly  in  question  merely,  nor  of  matters  incidentally  cc^gnis^ 
sblev  or  to  be  inferred  only  by  argument  or  oonstmction  from  tiie  judg- 
mentb 

AasuMWUT.  The  plaintiff  Lawrenee  proved  a  contract  between 
himaelf  and  Hont,  by  which  the  latter  agreed  to  deliTcr  to  the 
former  five  hundred  bushels  of  wheat  as  wanted,  at  the  price  of 
five  shillings  six  pence  per  bushel,  payable  in  seven  months 
from  May  1, 1828;  that  Huut  delivered  about  one  hundred  and 
dghteen  bashels  between  May  1  and  July  1,  for  which  the 
plaintiff  gave  his  reoeipts,  and  then  refused  to  deliver  the 
residue;  and  that  wheat  at  harvest  time,  in  1828,  was  worth 
ten  shillings  six  pence  per  bushel.  The  defendant  Hunt  then 
produced  in  evidence  the  record  of  a  judgment  recovered  by 
bim  against  Lawrence  and  one  Baldwin,  from  which  it  appeared 
that  Hunt  had  sued  Lawrence  and  Baldwin  on  a  certain  con- 
tiBot  for  the  sale  and  delivery  to  them,  at  five  shillings  six 
pence  per  bushel*  of  all  the  com,  rye,  and  wheat  he  could 
spare;  that  he  had  proved  the  delivery  of  a  quantity  of  com, 
tye,  and  wheat,  the  delivery  of  the  latter  being  shown  by  the 
receipts  given  by  Lawrence.    The  amount  of  Hunt's  reooirerj 
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in  the  former  action  does  not  appear;  but  it  seems  that  it  hod 
been  objected  that  no  recoYerj  oaght  to  be  had  for  the  wheat, 
the  defendants  in  that  action  urging  that  the  contract  in  le* 
spect  to  it  was  with  Lawrence  alone. 

To  the  admission  of  this  record  the  plaintiff  objected,  bvt 
was  oYcrmled;  and  on  a  verdict  being  foimd  for  tiie  defendant^ 
the  plaintiff  moved  for  a  new  trial. 

H.  Wellea^  for  the  plaintiff. 

E.  Van  Buren^  contra. 

Bj  Court,  Nelsoh,  J.  The  questions  presented  for  considera- 
tion in  this  case  are  as  to  the  admissibility  and  effect  of  the 
former  recovery  by  the  present  defendant. 
The  objection  that  there  was  another  party  to  the  record  in 
.  the  former  cause  jointly  with  the  present  plaintiff,  I  am  of 
opinion,  is  not  of  itself  sufficient  to  exclude  the  record  under 
the  circumstances  which  appeared  at  the  triaL  The  general 
rule  undoubtedly  is,  that  the  verdict  or  judgment  must  be  be- 
tween the  same  parties  or  those  claiming  under  them,  and  that 
a  verdict  or  judgment  is  not  binding  upon  a  third  person  who 
has  not  had  an  opportunity  to  make  a  defense,  or  to  appeal  from 
the  judgment,  if  erroneous.  Neither  can  a  stranger  give  in  evi- 
dence  the  verdict  or  judgment  against  a  party  to  the  reoord, 
because,  had  such  stranger  been  a  party  to  the  former  trial, 
the  evidence  and  result  might  have  been  entirely  different. 
The  reasons  for  the  exclusion  of  the  record  in  the  last  case  would 
seem  to  have  some  application  to  the  present,  for  although  the 
plaintiff  had  an  opportunity  to  defend  the  former  suit,  yet  it 
was  in  conjunction  with  a  third  person,  which  fact  might  have 
varied  the  evidence,  and  embarrassed  the  defense.  Be  this  as  it 
may,  I  think  it  can  not  be  doubted  that  if  the  wheat  upon  the 
contract  in  question  had  been  the  only  subject  of  dispute  in  the 
former  suit,  and  the  plaintiff  had  recovered  upon  the  merits,  it 
would  have  put  an  end  to  the  litigation.  Two  facts  would  neces- 
sarily have  been  established  by  it,  to  wit,  the  liability  of  both 
defendants,  and  the  fulfillment  of  the  contract  by  the  plaintiff. 
Without  these,  he  would  not  have  been  entitled  to  recover,  and 
while  they  remained,  found  by  the  former  verdict,  the  present 
plaintiff  could  not  have  recovered  damages  for  the  non-perform- 
ance by  the  present  defendant  of  his  part  of  the  contract;  the 
subject  would  be  in  rem  judicatum.  Any  other  conclusion  might 
present  the  anomaly  of  two  adverse  recoveries  by  the  respective 
parties  upon  the  same  subject-matter  and  evidence;  the  present 
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defendant  in  the  one  case  recoTering  the  value  of  the  wheat,  on 
the  gronnd  of  the  fnlfillment  of  the  contract,  and  the  present 
plaintiff  in  the  other  recovering  damages  for  the  non-fulfillment 
of  the  contract  by  the  defendant.  This  case  may  be  distinguished, 
perhaps,  from  the  one  to  which  I  have  supposed  it,  as  above, 
somewhat  analogous,  upon  this  ground:  that  as  to  the  joint 
liability  or  partnership,  the  present  plaintiff  had  every  oppor- 
tunity of  contesting  it  which  can  exist  in  any  case  where  that 
fact  is  attempted  to  be  established,  and  when  found  against  him, 
it  is  conclusive  as  between  him  and  the  adverse  party.  So  far, 
then,  as  the  contract  or  subject-matter  of  the  former  suit  is  in- 
volved in  the  subsequent  one  in  judgment  of  law,  it  should  be 
deemed  to  be  between  the  same  parties. 

Admitting  the  record  was  properly  given  in  evidence,  the  next 
question  is  as  to  its  effect  upon  the  rights  of  the  parties.  This 
subject  has  recently  undergone  a  full  examination  in  this  court, 
and  in  the  court  for  the  correction  of  errors  in  the  case  of  Jackson^ 
ex  dem.  Cfenet,  et  al.  v.  Wood,  8  Wend.  27;  8  Id.  9;  and  I  consider 
the  following  positions  to  be  settled  by  the  result  of  that  case, 
and  which  are  particularly  applicable  here:  First,  that  the  judg- 
ment of  a  court  of  concurrent  jurisdiction,  or  one  in  the  same 
court  directly  on  the  point,  is  as  a  plea  in  bar,  and  as  evidence 
in  certain  cases,  conclusive  between  the  same  parties  upon  the 
same  matter  directly  in  question  in  another  court  or  suit;  but 
is  no  evidence  of  a  matter  which  comes  collaterally  in  question 
merely,  nor  of  matter  incidentally  cognizable,  or  to  be  inferred 
only  by  argument  or  construction  from  the  judgment.  This,  it 
will  be  perceived,  is  a  reiteration  of  the  position  laid  down 
in  the  case  of  the  Duchess  of  Kingston,  by  De  Oray,  0.  J  ,  with 
a  qualification  as  to  the  effect  of  the  former  recovery  when 
given  as  evidence  on  the  trial.  The  extent  of  this  qualification 
will  be  found  in  the  opinion  of  the  chancellor  in  Jackson  v. 
Wood,  8  Wend.  35,'  and  in  the  authorities  by  which  it  is  sus- 
tained. Second,  that  if  it  does  not  appear  from  the  record 
that  the  verdict  and  judgment  in  the  former  suit  were  directly 
upon  the  point  or  mattera  which  are  attempted  to  be  again  liti- 
gated in  the  second  action,  the  fact  may  be  shown  aliunde,  pro- 
vided the  pleadings  in  the  first  suit  were  such  as  to  justify  the 
evidence  of  those  matters,  and  that  it  also  appeared  that  when 
proved,  the  verdict  or  judgment  must  necessarily  have  involved 
their  consideration  and  determination  by  the  jury.  I^  Jacfc80T*.\ 
Wood,  the  record  of  the  former  judgment  of  The  ^fgnhft^"''^^^-^ 
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Osgood  et  al.  did  not  of  itself  show  that  the  validity  of  the  deed  an- 
der  which  th  e  lessors  of  the  plaintiff  in  the  case  claimed  to  recover, 
was  in  issue,  and  was  necessarily  passed  npon  by  the  jary>  and 
the  judgment  was  reversed  because  the  circuit  judge  excluded 
the  parol  evidence  offered  to  prove  that  this  was  the  only  fact 
or  questiou  before  the  jury  on  that  trial.  That  parol  evidence 
was  admissible  to  establish  such  a  fact,  was  asserted  in  both  the 
opinioDs  given  in  the  court  of  errors.  Testing  the  facts  in  the 
case  under  consideration  by  the  above  principles^  it  is  dear  the 
former  recovery  was  inadmissible  evidenoOy  and  was  not  oon- 
clusive  upon  the  rights  of  the  parties. 

The  onus  of  the  proof,  that  the  subject-matter  of  this  suit 
directly  in  issue  in  the  former,  and  the  verdict  for  the 
necessarily  involved  a  determination  of  the  rights  of  the  parties 
upon  the  wheat  contract  on  the  merits,  lay  upon  the  defendant. 
The  converse  of  all  this  was  shown  by  him.  On  that  trial  he 
sought  to  recover  for  wheat,  rye,  and  com.  The  defendant  set 
up  in  defense:  1.  That  the  contract^ as  to  the  wheat,  was  differ- 
ent  from  the  one  relied  on  for  the  recovery,  and  made  with  only 
one  of  the  defendants.  2.  That  the  plaintiff  had  not  fulfilled 
his  part  of  the  contract.  The  plaintiff  recovered  a  verdict,  bat 
whether  for  the  wheat,  rye,  or  com,  can  not  appear.  It  may 
have  been  for  the  latter  articles,  for  if  the  jury  had  been  with 
the  defendants,  as  to  the  wheat,  for  aught  appearing,  the  plaint- 
iff would  still  have  been  entitled  to  the  verd&ct.  The  juiy  are 
not  to  be  examined  as  to  the  grounds  of  their  verdict  If  the 
former  suit  had  been  brought  for  the  sole  purpose  of  recovering 
the  value  of  the  wheat,  upon  the  facts  as  they  appear,  the  verdict 
for  the  plaintiff  would  have  been  conclusive  upon  the  parties;  it 
must  then  necessarily  have  established  the  joint  liability  of  the 
defendants,  and  the  fulfillment  of  the  contract  by  the  plaintiff, 
and,  consequently,  while  those  facts  remained  adjudged,  there 
could  be  no  pretense  of  claim  for  damages  upon  the  same  con- 
tract by  the  present  plaintiff.  The  case  would  then  have  come 
directly  within  the  principle  which  I  have  first  above  extraeted 
from  the  case  of  Jackaon  v.  Wood. 

New  trial  granted;  costs  to  abide  event. 


Rks  AnjimiCATA. — ^The  prindpftl  oaee  is  dted,  on  the  gmtnX  priaeipla  it 
umounoes  in  regard  to  the  oondnmvenen  of  a  JndgmcBt^  in  Emhmy  v.  Com- 
ner,  3  K.  Y.  522;  Dunekel  v.  WiUi,  11  Id.  427;  DavU  v.  TaUeot,  12  Id.  188| 
Sweet  T.  TuUle,  14  Id.  473;  Campbell  v.  ConmtluM,  25  Id.  617;  Vawgkim  t. 
(yBHen,  57  Barh.  496;  BurweU  y.  Kniyhi,  51  Id.  270;  Bi^ifee  ▼.  Bmrt,  42  Id. 
663;  Harris  ▼.  Harris,  36  Id.  95;  Tymj  v.  Clarke,  9  flan,  274;  Framtz  ▼. 
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Jnlami^  4  Lans.  283;  People  ▼.  Stepkeiu,  61  How.  Pr.  239»  243.  See,  also, 
Monieit^ieu  t.  iTei^  23  Am.  Deo.  471t  and  the  note  refening  to  decJiiooa 
upon  this  general  question  appearing  in  this  series. 

JuDOMXNTs  AS  Etidxngb  whxn  FoBmit  AonoN  Included  Othkb  Fab- 
TIBS. — ^The  objeeiimi  to  a  judgment,  otherwise  admissible  in  evidence,  that 
the  parties  were  not  the  same  in  both  snits,  is  not  sustainable.  The  doctrine 
of  the  principal  case,  in  this  respect^  is  supported  by  recent  adjudications  and 
by  subsequent  decisions  in  New  York:  Thompaon  ▼.  Roberta^  24  How.  U.  S. 
233;  Davenport  v.  Bameti,  61  Ind.  329;  Steeet  v.  TuUU,  14  N.  T.  473;  Kreke^^ 
Ur  y.  RiUer,  62  Id.  374;  Oiradm  v.  Dean^  49  Tez.  243;  State  v.  Junul,  30 
La.  An.  861;  WeUs  on  Rea  Judicata,  14. 

"  Surra  NOT  nroLUDiNO  All  Fobmbb  Pabtzbs.— A  diversity  of  opinion  exists 
in  reference  to  the  effect  of  a  judgment  or  decree  in  a  subsequent  action 
in  which  some,  but  not  all*  of  the  adversary  parties  to  such  judgment  or 
decree  are  litigant.  Parke,  B.,  in  the  course  of  the  argument  before  him 
in  Chrigty  v.  Tancred,  9  Mee.  k  W.  438,  said:  '  There  is  no  authority  that 
a  Judgment  against  A.  and  B.  jointly  ib  evidence  in  an  action  against  A. 
slone^  because  it  may  have  proceeded  on  an  admission  of  R,  which  might, 
cr  might  not,  be  evidence  sgainst  A.,  according  to  circumstances.'  On  the 
other  hand,  it  is  stated,  with  the  utmost  confidence,  that  a  judgment  in 
the  case  of  A.  v.  B.  and  C.  will  be  allowed  to  be  set  up  as  an  estoppel  in 
a  suit  between  A.  and  B.,  and  that  this  furnishes  an  exception  to  the  gen- 
end  mle^  that  the  judgment  must  have  been  between  the  same  parties:  LaW' 
rence  ▼.  Hunt,  10  Wend.  80;  Ehle  ▼.  Bmghain,  7  Barb.  494;  Dowe  v.  Me- 
ifkhael,  6  Paige,  139;  Thotnpeon  v.  Roberts,  24  How.  (U.  S.)  233.  This  ex^ 
oeption  seems  to  be  consistent  with  the  general  rule.  It  violates  none  off 
the  principles  usually  applied  to  estoppels,  but,  on  the  contrary,  in  sup- 
ported by  those  principles  and  the  coosideratiQns  of  public  poUoy  on  whidi 
they  are  based.  The  former  adjudication  ought  not  to  be  any  less  nooelu- 
sive  on  the  adverse  parties,  A.  and  B.,  because  other  persons  shared  wita 
them  the  advantages  and  disadvantages  of  the  former  suit.  The  matter 
could  have  been  as  efficiently  litigated  as  though  A.  and  B.  were  the  sols 
parties  in  interest^  and  the  opportunity  for  the  settlement  of  their  oontro- 
vecsy  having  been  so  given,  there  is  no  reason  why  their  controversy  should 
be  reopened. 

"  BnrwKBN  Additional  Pabties. — ^A  difierenoe  of  opinion  is  also  mani- 
fest in  relation  to  the  offset  of  a  judgment  in  a  subsequent  action  in  which 
other  persons  as  well  as  the  parties  to  the  judgment  are  litigant.  According 
to  the  opinion  given  in  2  Smith's  Leading  Oases,  p.  683:  'A  judgment  against 
a  co-contractor,  co-obligor,  or  copartner,  will  not  be  evidence  where  another 
is  joined. '  This  seems,  in  most  cases,  to  be  perfectly  reasonable.  Otherwise, 
the  (larty  now  joined  will  either  be  benefited  by  a  decision  which  could  not 
have  prejudiced  him,  if  it  had  gone  the  other  way,  or  bound  by  an  adjudica- 
tion which  he  had  no  opportunity  to  resist.  But  it  has  becni  held  that  a 
judgment  in  favor  of  A.  is  admissible  evidence  in  a  subsequent  controversy 
involving  the  same  questions,  and  in  which  A.  and  B.  are  plainti£b,  though 
E.,  tlien  being  disinterested,  was  a  witneas  at  a  former  trial:  Blakemore  v. 
Canal  Co.,  2  C.  M.  &  B.  133.  If  an  action  be  brought  sgainst  a  portion  of 
several  joint  promisors,  and  they,  waiving  the  nonjoinder  of  the  others,  pro- 
ceed to  trial  and  recover  on  the  merits,  the  judgment  is  admissible  in  favor 
of  the  defendants  in  a  future  action  against  all  the  promisors  on.  the  same 
promise:  French  v.  Neal,  24  Pick.  55w  In  this  instance  it  happens  that  per- 
sons not  bomid  by  a  former  eait  are  entitled  to  avail  themselves  of  its  Ymh^. 
<ts,  because  their  liability  can  not,  against  their  objeetioD«  oootinue  aS\«i 
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that  of  their  oo-oontncton  had  ceased;  and  becaose  the  defendaats  in  the 
former  rait  most  either  be  deprived  of  the  fmits  of  their  litigation,  or  thoas 
fruits  most  also  be  given  to  persons  who  are  not  parties  to  the  suit.  Beside^ 
if  the  plaintiff  established  his  cause  of  action  against  the  joint  promiaoFS 
sued,  he  could  not,  under  the  operation  of  the  law  of  merger,  recover  against 
any  other  of  the  promisors.  To  deny  the  effect  of  the  judgment  as  an  es- 
toppel in  a  future  action  against  all  the  promisors,  would  place  him  in  a 
better  poidtion  than  if  the  judgment  had  been  in  his  favor.  For  the  reaaon 
that  a  joint  debt  can  not  be  severed,  it  may  happen  that  a  party  is  not  preju- 
diced by  a  judgment  by  which  he  would  otherwise  be  bound.  Thus  where^ 
in  an  action  against  A.,  a  town  being  summoned  as  trustee,  answered  that  ift 
owed  A.  and  B.;  and  judgment  was  thereupon  entered  up  against  it  for  the 
amount,  it  was  held  this  judgment  can  not  defeat  a  subsequent  action  by  A. 
and  K  for  the  same  amount:  Hawea  y.  WaUhamf  18  Fii^  iSL"  Freeman 
on  Judgments,  §§  160,  161." 

The  effect  of  a  judgment  against  parties  jointly,  or  jointly  and  seversUy,  ii^ 
terested  in  the  subject-matter  of  the  litigation,  is  thus  condsely  stated  by  Mr. 
Justice  Clifford  in  SesdoMY.  JohnKm,  95  U.  &  347,  and  followed  in  Unitmi 
StaUa  V.  ArM9,  99  Id.  45: 

"  Even  without  satisfaction,  a  judgment  against  one  of  two  joint  contractaca 
is  a  bar  to  an  action  against  the  other  within  the  maxim  tran^  in  rem  judi* 
eaiam;  the  cause  of  action  being  changed  into  matter  of  record  which  has 
the  effect  to  merge  the  inferior  remedy  in  the  higher:  King  v.  Hoare^  ISMoaw 
&  W.  504.    Judgment  in  such  a  case  is  a  bar  to  a  snbeeqnent  action  against 
the  other  joint  contractor,  because  the  odntract  being  merely  joint,  there  can 
be  bat  one  recovery;  and  consequently  the  plaintiff,  if  he  proceeds  against 
one  only  of  two  joint  promisors,  loses  his  security  against  the  other,  the  rule 
being  tiiat  by  the  recovery  oi  the  judgment  the  contract  is  merged  and  a 
higher  security  substituted  for  the  debt:  Robertson  v.  Smithy  18  Johns.  477; 
Ward  v.  Johnson,  13  Mass.  149;  Cowlet/  v.  Patch,  120  Id.  138;  Mastm  v. 
Eldred,  G  WaU.  231.    But  the  rule  is  otherwise  where  the  contract  or  obliga- 
tion is  joint  and  several,  to  the  extent  that  the  obligee  or  pronusee  may  elect 
to  sue  the  obligors  or  promisors  jointly  or  severally;  but  even  in  that  case 
the  rule  is  subject  to  the  limitation  that  if  the  plaintiff  obtains  a  joint  judg* 
ment,  ho  can  not  aftervrards  sue  them  separately,  for  the  reason  that  the 
contract  or  bond  is  merged  in  the  judgment;  nor  can  he  maintain  a  joint 
action  after  he  has  recovered  judgment  against  one  of  the  parties  in  a  separate 
action,  as  the  prior  judgment  is  a  waiver  of  his  right  to  pursue  a  joint  remedy. 
Different  modifications  of  the  rule  also  arise  where  the  controversy  grows  out 
of  the  tortious  acts  of  the  defendants.    Where  a  trespass  is  committed  by 
several  persons,  the  party  injured  may  sue  any  or  aU  of  the  wrong-doers,  but 
ho  can  have  but  one  satisfaction  for  the  same  injury,  any  more  than  in  an 
action  of  assumpsit,  for  a  breach  of  contract.     Courts  everywhere  in  this 
country  agree  that  the  injured  party  in  such  a  case  may  proceed  against  all 
the  wrong-doers  jointly,  or  he  may  sue  them  all  or  any  of  them  separately; 
but  if  he  sues  them  all  jointly  and  has  judgment,  he  can  not  afterwards  sue 
any  of  them  separately;  or  if  he  sues  any  one  of  them  separately,  and  has 
judgment,  he  can  not  afterwards  seek  his  remedy  in  a  joint  action,  because 
the  prior  judgment  against  one  is,  in  contemplation  of  law,  an  election  on  hia 
part  to  pursue  his  several  remedy.    Where  the  injury  is  tortious,  the  remedy 
may  be  joint  or  several,  but  the  rule  in  this  country  is  that  a  judgment  against 
one  without  satisfaction  is  no  bar  to  an  action  against  any  one  of  the  othsr 
wrong-doers:  Lovejoyv.  Murray,  3  WalL  1;  S.  C.  2  Cliff.  196;  Livin(f$Um  t. 
Biskop,  1  Johns.  290;  Drake  v.  MUchel,  3  East,  258.** 
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Hunt  v.  Wiokwibb. 

[10  WwrniTJi,  103.] 

Uhlisb  a  Caubb  IB  Tbikd  at  thjb  Appointed  Too,  or  within  one  lunir^ 
as  a  general  role  snoh  omiaaion  amoiintB  to  a  oontinnance^  and  the  oanae 
ia  out  of  court. 

Innc — ^If  the  Jnatioo  is  engaged  at  the  hour  in  trj^ing  another  oanae  whidh 
ooonpiea  him  till  after  the  time^  it  is  a  good  reason  for  the  delay,  and  he 
may  proceed,  if  he  does  so^  as  soon  as  poisible  after  his  other  o^oial  en- 
gagements are  disposed  of. 

Idsk. — ^Wbere  a  cause  in  the  jnstioe's  oonrt  is  adjooined  until  one  o'clock  of 
a  certain  afternoon,  and  the  Justice  is  detained  by  other  official  dutiea 
until  after  ^re  o'clock  of  the  same  day,  up  to  whioh  time  the  defendant 
had  iraited,  the  justice  may  proceed  with  the  trial,  although  the  defend- 
ant has  departed. 

Aonov  for  false  imprisonment.  The  plaintiff.  Hunt,  had  been 
•nested  npon  an  execution  issued  under  a  judgment  recovered 
as  follows:  A  suit  brought  by  Wiokwire  against  Hunt  had  been 
adjourned  to  one  o'clock  on  the  fourth  of  March;  at  that  hour 
Hunt  attended  with  his  witnesses,  and  remained  there  until 
five  o'clock,  when  the  justice.  Foot,  the  co-defendant  in  this 
action,  not  appearing,  Hunt  departed.  After  his  departure, 
the  justice  arrived,  and  proceeded  with  the  cause  to  judgment 
and  execution  against  Hunt.  On  the  fourth  of  March  a  town 
meeting  had  been  held,  at  which  the  justice  \7as  one  of  the 
presiding  officers,  and  the  business  of  the  meeting  was  the 
cause  of  his  detention.  Some  evidence  was  given  in  the  pres- 
ent action  that  the  parties  had  agreed,  on  discovering  that  a 
town  meeting  was  to  be  held,  to  try  their  case  after  the  meet- 
ing had  closed.  The  judge  left  this  to  the  determination  of  the 
jury,  intimating,  but  not  instructing  them,  that  the  justice  had 
the  right  to  proceed  and  try  the  cause  on  his  return  from  the 
town  meeting.  Verdict  for  the  defendants.  Motion  for  a  new 
trial. 

P.  Oridley,  for  the  {daintiff. 

O.  jP.  Kirldand,  contra. 

By  Oourt,  Savaox,  C.  J.  It  is  in  general  true,  that  unless  a 
cause  is  tried  at  the  time  appointed,  or  within  one  hour,  such 
omission  amounts  to  a  discontinuance,  and  the  cause  is  out  of 
court;  but  this  is  not  universally  so.  If  the  justice  is  engaged 
at  the  hour  in  tiying  another  cause  which  occupies  him  till  after 
the  time,  that  is  a  good  reason  for  the  delay,  and  no  xighta  are 
lost  to  either  party.  The  justice  may  proceed,  if  he  does  ao»  as  eoon 
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as  possible  af :er  his  other  official  engagements  are  disposed  of. 
I  ean  see  no  good  reason  why  any  official  duty  of  the  jostioe  is 
not  a  good  excnse  for  the  postponement  of  Oie  trial.  In  this 
case  the  judge  was  right,  however,  in  patting  the  case  to  the 
jury  upon  the  proof  of  the  agreement  that  the  cause  might  be 
tried  after  the  adjournment  of  the  town  meeting.  That  the 
time  was  not  misapprehended,  and  supposed  to  be  the  next  day, 
is  proved  by  the  fact  that  tb^  defendant  appeared  in  the  after- 
noon of  the  first  day  of  the  town  meeting.  Besides,  it  is  very 
unusual  that  a  tovm  meeting  continues  more  than  one  day. 
The  verdict  is  fully  sustained  by  the  evidence,  and  there  is  no 
ground  for  granting  a  new  trial.  Whether  the  disoontinuanoe 
io  such  cases  is  absolute  so  as  to  make  the  justice  a  trespasser^ 
or  whether  it  only  subjects  his  judgment  to  reversal  for  irregu- 
larity, are  questions  which  need  not  now  be  discussed.  In 
Hofion  V.  Aujckmoody,  7  Wend.  200,  it  was  held  that  when  a 
justice  acts  without  acquiring  jurisdiction,  he  is  a  trespasser; 
but  having  jurisdiction,  an  error  in  judgment  does  not  subject 
him  to  an  action*  He  acts  judicially,  and  is  entitled  in  such 
cases  to  protection. 
New  trial  denied. 


Ir  A  JusnoB  DnrrDfo  a  Motion  for  the  adJooniiiMDtof  a  ctma^  dapsri 
from  the  place  of  trial,  to  be  abeent  for  an  imoerfeaia  period,  mfonniiig  the 
partiea  that  it  was  uncertain  whether  he  oonld  prooeed  with  the  trial  that 
day,  and  that  he  coold  not  tell  when  he  shoold  retoni,  a  disoontinwuice  of 
the  anit  will  reaalt»  and  the  jostioe  will  lose  jnriadictioa  to  further  proceed 
therein,  againat  the  will  of  the  parties:  Lynaky  y.  PeiidegraM^  2  K  D.  Smith, 
id»  45.  An  nnanthoriaed  adjoonunent  by  the  deriL  amoonti  to  a  disoontuitt- 
anoei  Mayor  <^  New  York  v.  Hu9§tm,  2  HOtk  7»  & 


Root  v.  Ghakdler. 

[10  WkansLL,  110.1 

T^UBPASB  DB  Bovis  BY  Bailob.— A  bailor,  who  loens  his  bocsa%  has  a 

stmctive  posMsrion,  which  will  sapport  an  action  of  trespasa  de  bomit 

asporkUU, 
Tbbspass  db  Bonis  will  Lib  aoaivst  Onb  who  Dibioib  an  offioar  to  detain 

property  and  indemnifies  him  for  soch  taldn|(. 
Im  TBBSFA88  DB  B0NI8  AspoBTATia^  erideooe  of  justification  is  inadmissible 

onder  the  general  iasae. 

Tbispass  de  bonis  cap&rtaiiB.  The  plaintiff  had  loaned  two 
horses  to  Bice  and  Goss  to  enable  them  to  retail  fish,  not  beyond 
a  certain  town.    Ooss  took  the  horses  farther  than  that  towu^ 
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and  they  were  seized  under  exeontions  against  Bice.  The  de» 
fendant  and  others  of  Bice's  creditors  met  and  requested  the 
sheriff  to  detain  the  property,  and  agreed  in  writing  to  iodem* 
nify  him.  This  writing  was  admitted  in  evidence,  and  it  recit- 
ing that  the  horses  had  been  seized  bya  constable,  etc.,  the 
defendant  claimed  a  justification  under  the  process.  This  oti- 
dence  was  rejected,  the  general  issue  merely  having  been  plead- 
ed. The  defendant  moved  for  a  nonsuit,  which  was  denied^ 
and  a  verdict  directed  for  the  plaintiff.    Motion  for  a  new 


if.  21  BeyncidSf  for  the  defendant. 
A.  Taber^  contra. 

By  Court,  Savaos,  0.  J.  The  questions  raised  in  this  ease 
are:  1.  Whether  the  plaintiff  had  a  sufficient  possession  to 
maintain  trespass;  2.  Whether  the  defendant  was  liable  in  this 
action;  and,  8.  Whether  the  defendant  should  have  been  per- 
mitted to  prove,  under  the  general  issue,  that  tike  horses  be- 
longed to  Bice,  and  that  they  were  sold  upon  executions  against 
him. 

1.  Upon  the  first  question  there  can  be  no  doubt.  The 
plaintiff  had  the  general  property  in  the  horses;  he  lent  theuk 
to  Bice  to  go  to  Clarence,  but  no  further;  he  had  a  right  to  re- 
duce the  property  to  his  actual  possession  whenever  he  pleased; 
he  was  therefore  constructively  in  possession,  and  the  action  on 
that  ground  is  well  sustained. 

2.  The  defendant,  with  others,  directed  the  detention  of  the 
property,  and  it  was  sold  for  the  benefit  of  the  defendant  ancb 
the  others.  It  is  true,  that  the  defendant  had  no  agency  in  the 
first  taking  of  the  property;  but  within  a  short  time,  and 
probably  within  a  few  hours,  from  the  language  of  the  witness, 
the  creditors  of  Bice,  of  whom  the  defendant  was  one,  had  a 
consultation,  and  directed  the  constable  to  detain  the  horses. 
It  is  evident  that  the  officer  had  not  resolved  to  detain  the 
horses  until  he  had  the  direction  from  the  defendant  and  the 
other  creditors  of  Bice,  nor  would  he  sell  them  without  being 
indemnified.  I  think,  therefore,  the  jury  were  justified  in  find- 
ing the  defendant  guilty  of  the  taking  the  property.  It  is 
dear  that,  but  for  the  interference  of  the  defendant  and  the 
others^  the  plaintiff  would  not  have  been  deprived  of  lus  prop- 
erty. 

8.  The  taking  of  the  horses  was  not  justified;  there  waa  ne 
legal  evidence  of  any  process  authorizing  the  sei**^'®  ^  ^^ 
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property,  nor  oonld  the  defendant  be  permitted  to  give  such 
eridenoe  under  the  pleadings.  In  Demiek  t.  Ohapman,  11 
Johns.  132,  the  action  was  like  this,  trespass  de  bania  aaportatis^ 
and  the  plea  not  guilty.  The  defense  offered  was  similar  to 
that  offered  in  this  case — ^that  the  property  had  been  seized  bj 
vlrtae  of  process  against  the  x>erson  who  had  fraudulentlj  eon* 
▼eyed  it  to  the  plaintiff.  This  court  said  that  the  excuse  that 
the  property  was  taken  by  yirtue  of  an  attachment,  should  have 
been  specially  pleaded;  that  matter  of  justification  or  excuse  at 
common  law  must  be  pleaded,  and  can  not  be  received  in  eyi- 
dence  under  the  general  issue.  The  reason  of  the  rule  is  to 
prevent  surprise:  1  Ohit.  PI.  492;  1  Saund.  298,  note  1;  7 
Cow.  36. 
New  trial  denied. 


Onb  who  DnuEEOis  an  Othckb  to  Commit  a  TaisPAflB  is  liable  in 
pM8.  On  this  principle,  the  above  decision  is  followed  in  Herrimg  v.  Hop* 
pock,  15  N.  Y.  413;  S.  C,  3  Daer,  27;  Weber  v.  Ferris,  37  How.  Ft.  102;  8. 
C,  2  Daly,  405;  eee  CaldtotU  v.  Saera^  12  Am.  Deo.  285  and  note. 

JuarmoATiOK  rs  Tbbspaas  should  be  specially  pleaded:  Newberrff  v.  Lt^ 
3  Hill,  527.  The  same  rule  applies  in  cases  of  trespass  quart  eiaumtm  JrtgH  : 
Carnon  v.  Wilson^  19  Am.  Dec  368. 

Absoluts  Owner  has  a  Suvficient  CoNarntTroiiVB  PoflBnnoy  to  Sus- 
tain Trespass:  Ash  v.  PtUnam,  1  Hill,  306;  Gary  v.  HotaUing,  Id.  314;  and 
as  against  a  wrong-doer»  possession  is  sufficient:  Kissam  v.  Boberls,  6  Boew. 
163.  As  to  possession  being  necessary  to  enable  one  to  sopport  an  aotion  of 
trespass  qvare  clausum  /regit,  see  McClam  v.  Todd^s  Heirs,  22  Am.  Deo.  37, 
and  the  references  in  the  note  thereto.  Adjudications  ol  the  questioD  of 
possession  necessary  in  trespass  for  chattels  will  be  also  found  in  the  same 
note,  in  Burdici  v.  Murray,  21  Id.  588,  and  in  the  note  to  Orser  v.  Storms^  18 
Id.  546,  where  the  subject  is  fully  considered,  and  in  Van  Bassmiaerr.  Bad* 


Eldeb  v.  Mobbiboh. 

[10  WnSBLIL,  198.] 

Iv  AN  OmoER,  IN  EzEcnnNO  a  Progess,  bb  a  TRBPA88EB9  thoae  who  aid 
him  or  act  by  his  command  are  trespassers. 

Ir  A  Stranger  Aids  an  Otvioer  in  Doino  a  Legal  Act,  bat  the  officer, 
by  reason  of  some  improper  act»  becomes  a  trespasser  a&  Mtio,  the 
stranger  does  not  thereby  become  a  trespasser.  Where  a  sheriff  hae 
power  to  do  a  particular  act,  his  authority  is  a  justifioafcUm  to  all  who 
oome  in  his  aid. 

8heeiw  can  not  Command  OrHSRa  to  Do  an  Unlawvul  Aor.— Men  ara 
bound  to  know  the  law  if  they  obey  his  nnanthoriEsd  oommand^  or  if 
they  disobey  his  lawful  commands  they  act  at  their  periL 

iNDXMNiiTiNa  AN  OmoER  DOBS  NOT  OoNVBB  OB  him  ai^  anHioii^  wiaioh 
he  did  not  have  before. 
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On  Wbo^  in  Aid  ov  an  Ofvioib  and  in  obedience  to  onmnundit  wkbh  he 
bed  no  power  to  make,  lays  handa  on  another,  ia  liable  for  an  aaaanlt 
and  battery. 

Assault  and  battery.  Plea,  the  general  iflsue,  with  notice  of 
apeoial  matter.  Morrison,  while  about  to  sell  two  horses  at 
public  auction,  on  the  premises  of  one  MUburn,  was  approached 
bj  Woodward,  a  constable,  with  an  execution  against  Milburn^ 
and  demanded  the  horses.  Morrison  refused  to  yield  them, 
whereupon  the  constable  called  on  the  bystanders,  and  espe- 
cially the  defendant  Elder,  to  aid  him,  threatening  him  with  a 
prosecution  if  he  refused.  Elder  came  to  the  officer's  assist- 
ance and  laid  hands  on  Morrison,  who  held  one  of  the  horses 
by  the  bridle,  and  in  the  struggle  which  followed,  threw  him  to 
the  ground,  which  was  the  act  complained  of.  The  defendant 
proved  the  rendition  of  the  judgment  against  Milburn,  the 
issuance  of  the  execution,  and  the  giving  to  the  officer  an  in- 
demnity bond;  and  that  Milburn  had  said,  at  the  time  of  the 
levy,  that  the  horses  were  his  own.  The  plaintiff  was  allowed 
to  prove,  against  the  defendant's  objection,  that  he,  plaintiff, 
was  the  owner  of  the  horses  at  the  time  of  the  levy.  Yerdict 
for  the  plaintiff  for  twenty-five  doUars,  and  judgment.  The 
defendant  sued  out  a  writ  of  error. 

A.  DimfMch^doT  the  plaintiff  in  error. 

TT.  «7.  Sireel^  contra. 

By  Court,  Sataob,  O.  J.  For  the  plaintiff  in  error,  it  is  argued 
that  the  officer,  when  indemnified  by  the  plaintiff  in  the  execu- 
tion, is  bound  to  sell  the  property;  and  that  by  the  revised  stat* 
utes,  2  Bev.  Stat.  441,  sec.  80,  it  is  enacted,  that  when  a  sheriff  or 
other  public  officer  shall  find  resistance,  or  have  reason  to  appre- 
hend it^  in  the  execution  of  any  process  delivered  to  him,  he  may 
command  every  male  inhabitant  of  his  county,  or  as  many  as 
he  shall  think  proper,  to  assist  him  in  overcoming  such  resist- 
ance, and  in  seizing  and  confining  the  resisters.  The  statute 
further  requires  that  the  officer  shall  certify  to  the  court  from 
which  the  process  issued,  the  names  of  the  resisters,  to  the  end 
that  they  may  be  punished  for  their  contempt  of  such  court:  Id. 
sec.  81.  And  it  is  enacted,  that  every  person  commanded  by  an 
officer  to  assist  him,  who  shall  refuse,  without  lawful  cause,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  subject  to  fine  and  im- 
prisonment :  Id.  sec.  82.  The  inference  drawn  by  the  counsel  for 
the  plaintiff  in  error  from  these  premises,  is,  that  tbe  person  >R\ia 
oomes  in  aid  of  an  officer  to  overcome  resistaiicd*  ^  inat^ed» 
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trhether  the  officer  is  or  not  justified;  and  that  the  qneetion  of 
title  to  the  properly  was  not  a  proper  sabject  of  inquiry.  On 
the  part  of  the  defendant  in  error,  it  is  contended,  that  if  the 
principal  be  a  trespasser,  all  persons  acting  in  his  aid  or  by  his 
command,  are  also  trespassers;  that  the  fair  meaning  of  the  stat- 
ute is,  that  the  officer  shall  be  aided  in  the  lawful  execution  of 
his  process,  and  that  such  process  must  be  against  the  individ- 
ual whose  person  or  property  is  attempted  to  be  seized;  that  the 
process  to  authorize  a  justification  must  be  against  the  person 
in  possession  of  the  property  taken. 

It  is  certainly  true,  that  if  the  officer  be  guilty  of  a  trespass, 
those  who  act  by  his  command,  or  in  his  aid,  must  be  trespassera 
also,  unless  they  are  to  be  excused,  in  consequence  of  the  provis- 
ion of  the  revised  statutes.  If  a  stranger  comes  in  aid  of  an 
officer  in  doing  a  lawful  act,  as  executing  a  legal  process,  but 
the  officer,  by  reason  of  some  subsequent  improper  act,  becomes 
a  trespasser  ab  iniHo,  the  stranger  does  not  thereby  become  a 
trespasser:  Oro.  Eliz.  181;  Oro.  Oar.  446;  but  when  the  original 
act  of  the  officer  is  unlawful,  any  stranger  who  aids  him  will  be 
a  trespasser,  though  he  acts  by  the  officer's  command:  (hfsiead 
▼.  Shedj  12  Mass.  611.  The  case  in  Massachusetts,  just  died, 
was  an  action  of  trespass  de  honia  aqfxniatia  against  Shed  and 
three  others;  Shed  and  Fletcher  justified  as  officj^rs  under  writs 
of  attachment,  the  two  other  defendants  justified  as  servants  of 
^Fletcher;  the  plaintiff  replied,  and  the  defendants  demurred  to 
the  replications.  The  court  adjudged  Fletcher's  plea  bad,  and 
the  justification  of  the  two  other  defendants  failed  of  course; 
aud  their  ignorance  of  the  law,  it  was  said,  would  not  excuse  theix 
conduct,  or  diminish  in  any  degree  the  injury  which  the  plaint- 
iff sustained. 

The  case  of  Leonard  v.  Stacy ^  6  Mod.  140,  is  to  the  same 
effect.  That  was  an  action  of  trespass  for  entering  the  plaintiiTa 
house  and  taking  away  his  goods.  The  defendant  justified  that 
he  came  in  aid  of  an  officer  in  execution  of  a  writ  of  replevin. 
The  plaintiff  replied  that  he  claimed  properly  in  the  goods,  aud 
^ave  notice  to  the  defendant  before  their  removaL  The  court 
held  the  defendant  was  a  trespasser  ab  initio,  for  though  the 
claim  should  be  made  to  the  sheriff,  yet  if  it  be  notified  to  him 
who  comes  in  aid,  that  claim  is  made,  he  ought  to  desist  at  his 
peril;  thereby  establishing  the  proposition,  that  if  the  officer  is 
a  trespasser,  all  those  who  act  by  his  command,  or  in  his  aid,  are 
also  trespassers.  Whenever  a  sheriff  or  constable  has  power  to 
execute  process  in  a  particular  manner,  his  authority  is  a  justi^ 


a 
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ficatioD  to  himself  and  all  who  come  in  his  aid;  but  if  his  an- 
ihoritj  is  not  snflBcientto  justify  him,  neither  can  it  justify  those 
who  aid  him.  He  has  no  power  to  command  others  to  do  an 
unlawful  act;  they  are  not  bouud  to  obey,  neither  by  the  com- 
mon law  nor  the  statute,  and  if  they  do  obey,  it  is  at  their  peril. 
They  are  bound  to  obey  when  his  commands  are  lawful,  other- 
wise not.  The  only  hardship  in  the  case  is,  that  they  are  bound 
to  know  the  law.  But  that  obligation  is  uniyersal;  ignorance  is 
no  excuse  for  any  one.  The  counsel  for  the  plaintiff  in  error 
insists  that  there  is  a  difference  between  aiding  in  the  original 
taking  and  in  overcoming  resistance.  It  seems  to  me  there  is  no 
such  distinction.  If  the  taking  was  lawful,  the  resistance  was 
unlawful;  but  if  the  taking  was  unlawful,  the  resistance  was 
lawful.  If  the  resistance  was  lawful,  neither  the  oflSoer  nor 
those  he  commands  to  assist  him  can  lawfully  overcome  that  re- 
sistance. Nor  does  the  fact  of  the  oflScer^s  being  indemnified 
confer  on  him  any  authority  which  he  had  not  without  such  in- 
demnity; he  may  thereby  be  compelled  to  do  an  illegal  act  in 
selling  the  property  of  strangers  to  the  execution,  but  he  is  a 
trespasser  in  doing  so,  as  are  all  others  who  aid  him. 

In  any  view  of  the  subject  which  I  can  take,  I  am  of  opinion 
that  the  decision  of  the  court  of  common  pleas  was  correct,  and 
the  judgment  should  be  aflBrmed. 

Judgment  affirmed. 

Qaoting  the  Usgnage  of  Chief  Jiutice  SsTtgei  that  '^whenerera  therifl 
or  ooDfltable  hat  power  to  execute  proceae  in  a  partionlar  manner,  hia  an* 
ihority  ia  a  jtuti6oation  to  himaelf  and  all  who  come  to  hia  aid,"  Mr.  Jna* 
tioe  Baloom,  in  DoolUtU  v.  DooUUU^  31  Barb.  312»  813,  uid:  "The  role  ii 
general,  and  reeti  on  principle,  that  proceaa  which  justifies  an  ofifioer  in  tak- 
ing property,  protects  all  who  aid  him  in  taking  the  same." 

Tanpass  aOAivn  Thosb  who  Am  ah  Omcm.— See  citations  npoo  the 
general  qnestion  of  trsspass  in  the  note  to  the  preceding 


Palmer  v.  Th£  People. 

[10  WaiiDiiiL,  160.] 

A  Mait  mat  bb  Ovzltt  or  Larcsnt  in  Stsauvo  his  Owh  VwonsKn  whsa 
done  with  an  intent  to  charge  another  with  its  valacb 

iMDiCTMXifT  fOB  Labcbnt  Of  GooDS  IBOM  A  CoivsTABLB  may  Isj  the  prop- 
erty in  the  officer. 

CSxbtiobabi.  Palmer  was  accused,  tried  by  a  court  of  special 
sessions,  and  conricted  of  haying  stolen  a  lot  of  shingles,  the 
property  of  one  Jeunings.    It  was  proved  that  Jennings  bad 
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levied  upon  the  shingleB  as  Palmer^s  properly^  and  allowed  them 
to  remain  where  they  were  at  the  time  of  the  levy,  that  Palmer 
mbeeqaently  aold  them,  and  charged  the  constable  with  having 
taken  them  away,  saying  that  he.  Palmer,  would  make  the  offi- 
eer  pay  for  them.  Palmer  did  commence  a  suit  with  this  ob- 
ject. 

By  Oourt,  Savaob,  0.  J.  There  is  no  doubt  a  man  may  be 
guilty  of  laroeuy  in  stealing  his  own  property,  when  done  with 
intent  to  charge  another  person  with  the  value  of  it:  2  East  0. 
L.  668,  sec.  7;  1  Hawk.,  c.  88,  sec.  80.  The  constable,  by  levy- 
ing on  the  shingles,  had  acquired  a  special  property  in  them:  7 
Oow.  297;  6  Johns.  196;  and  the  charge  was  well  laid  by  stating 
the  properly  to  be  in  the  constable:  8  Cow.  187;  14  ICass.  217. 
The  evidence  fully  warranted  the  conviction,  and  the  judgment 
of  the  court  of  special  sessions  must  be  a£Brmed. 


VoOowbA  in  MiUer  t.  ^<M;  16  Wend.  849,  apon  the  ahniffb  ii|^of  as- 
lion  agMDsl  one  who  tekoi  goods  levied  upon,  horn  his 
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po  WBasBU^  lao.] 

A  OovBf  ANT  or  Wabsastt  Buys  witb  thb  Laitd  and  imme  to  the  beiMAI 
of  the  aangnee  of  the  ooyenantee,  who  may  bring  an  action  for  the  leeadi 
of  it,  in  his  own  name,  againat  the  original  oovenantor. 

Such  AsaioRSS  is  not  Ajmona>  bt  ths  EQUixm  ezirting  betweaa  the 
original  partiea. 

InuL — ^Therefore,  in  an  action  by  an  aaaigneo  of  the  oonraoant  of  warranty 
againat  the  covenantor,  the  latter  can  not  aet  np  that  the  mortgagt 
claimed  to  be  a  breach,  exiated  at  the  time  of  the  original  eoaveyano% 
and  that  it  waa  agreed  and  understood  by  the  covenantor  and  the  cove- 
nantee that  the  mortgage  waa  to  be  excepted  from  the  covenant^  and 
should  be  assumed  by  the  covenantee  as  part  of  the  consideration. 

A  Ck>vsNANT  UNDER  SsAL,  NOT  Bbokxn,  can  not  be  discharged  by  a  parol 
agreement. 

Idem. — ^To  make  such  a  defense  available,  the  assignee  mnat  be  afiected  with 
fraud. 

Ck>N8TBiT0TiVB  NoTics  from  the  registry  of  a  morlgige  ia  not  sofBcient  to 
charge  an  assignee  who  sues  for  the  breach  of  a  covenant  of  warranty. 

Actions  for  breach  of  covenants  of  warraniy  and  quiet  enjoy- 
ment. Plaintiff  declared  on  the  covenants  in  a  certain  deed 
from  the  defendant  to  one  Sandford,  who  conv^ed  to  the  pbdnt- 
iff;  and  alleged  an  eviction  by  one  Bapelye,  under  a  title  de- 
rived neither  from  Sandf ord  nor  the  defendant.    Several  special 
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pleas  were  pleaded,  settiiig  forth,  in  substanoe,  that  Bapelye 
was  the  purchaser  at  a  foredosore  sale  under  a  mortgage  given 
Boveral  years  before  the  conveyance  to  Sandford;  that  the 
mortgage  was  recorded;  that  Sandford  had  actual  notice  of 
such  mortgage,  and  agreed  with  the  defendant  to  pay 
ofF  the  same  as  part  of  the  consideration;  and  also  that  the 
covenants  of  warranty  and  of  quiet  enjoyment  should  not  be 
considered  to  extend  to  the  mortgage*  Demurrer  to  these 
pleas,  and  joinder. 

8.  Shenoaod,  for  the  plaintiff:  Covenants  of  warranty  and 
of  quiet  enjoyment  run  with  the  land,  and  inure  to  the  benefit 
of  the  assignee:  4  Oru.  Dig.  809,  454,  tit.  82,  Deed,  c.  25,  sec. 
29;  1  Inst.  884,  a;  6  Cow.  458.  The  assignee  is  not  affected 
with  any  equities  between  the  original  parties  of  which  he  had 
not  notice:  Booth  v.  Starr,  1  Conn.  244  [6  Am.  Dec.  288];  1 
Stra.  512;  Moore,  420;  Noy,  79;  1  Show.  59.  The  agreements 
set  up  in  defense  are  no  bar,  as  no  agreement  short  of  a  release 
can  annul  before  breach:  Kdye  v.  Waghom,  1  Taunt.  427;  2 
Wils.  86;  Blake's  case,  6  Co.  48;  Cro.  Jac.  99;  1  Lutw.  858;  2 
Boll.  96. 

H.  Bleeber,  contra. 

By  Court,  SuTHSBLAin),  J.  The  doelrine  that  a  covenant  of 
warranty  runs  with  the  land,  and  inures  to  the  benefit  of  the 
assignee  of  the  covenantee,  who  may  bring  an  action  for  the 
breach  of  it  in  his  own  name  against  the  original  covenantor,  is 
not  questioned  or  denied.  The  only  doubt  upon  this  point 
which  was  ever  entertained  in  this  court  was,  whether,  when  a 
covenantee  conveys  with  warranty,  his  grantee,  upon  eviction, 
could  sue  the  original  warrantor,  or  whether  his  remedy  was 
confined  to  his  immediate  covenant  of  indemnity.  The  latter 
opinion  was  expressed  in  Kane  v.  Sanger,  14  Johns.  89.  But 
the  whole  subject  was  fully  reviewed  and  considered  in  Withy 
V.  Mumford,  5  Cow.  187,  where  the  broad  doctrine  that  the 
assignee  may  maintain  an  action  against  the  original  c-ovenantor, 
whether  the  immediate  conveyance  to  him  was  with  or  without 
warranty,  was,  upon  a  consideration  and  review  of  all  the  cases, 
fuUy  estabUshed:  Co.  Lit.  884,  b,  885,  a;  Cru.  Dig.  452,  458; 
Cro.  Eliz.  503;  Shep.  Touch.  198,  tit.  Warranty;  2  Mass.  460; 
BwOi  V.  Start,  1  Conn.  244  [6  Am.  Dec.  233]. 

If  the  covenant  passes  to  the  assignee  with  the  land,  it  can 
not  be  affected  by  the  equities  existing  between  the  original 
parties  any  more  than  the  legal  title  to  the  land  itself.    A  cov- 
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enant  under  seal  can  not  be  dischntged  by  a  parol  agreement 
before  breach:  Kaye  v.  Waghom,  1  Taunt.  427.  The  discharge 
must  be  by  matter  of  as  high  a  nature  as  that  which  creates  the 
debt  or  duty:  Presion  v.  Chridmas,  2  Wils.  86.  This  is  uni- 
rersally  true  where  the  action  is  founded  upon,  or  grows  ex- 
clusively out  of  the  deed  or  covenant:  Blabe^a  CMe,  6  Oo.  43; 
Alden  v.  Blague,  Cro.  Jac.  99.  In  coTenant,  therefore^  award 
with  satisfaction  before  breach  is  bad,  because  the  plea  goes  to 
the  coyenant  itself,  though  after  breach  it  may  be  good,  for 
then  it  goes  only  in  discharge  of  the  damages,  and  not  of  the 
deed:  Snow  v.  FranUin,  Lutw.  108,  in  my  ed^  of  1708,  dted 
in  others  as  1  Lutw.  858. 

The  principle  that  a  written  contract  or  instrument  can  not 
be  esseotially  varied  by  parol,  seems  also  to  be  applicable  to 
this  case,  and  to  exclude  the  defense.  The  covenant  in  the  de- 
fendant's deed,  it  is  conceded,  embraces  in  its  terms  the  mort- 
gage, under  and  by  -virtue  of  which  the  plaintiff  has  been 
evicted.  The  defense  is  either  that  at  the  time  of  executing 
and  delivering  the  deed,  it  was  understood  and  agreed  between 
the  parties  that  the  covenants  should  not  extend  to  that  mort- 
gage, or  that  after  the  deed  was  executed  and  delivered  the 
grantee  agreed  that  it  should  not  embrace  the  mortgage,  and 
quoad  hoc  discharge  the  covenant. 

In  the  first  point  of  view,  the  objection  to  the  defense  is,  that 
it  is  attempting  to  show  that  the  real  contract  between  the  par- 
ties was  different  from  that  ezp^pessed  in  the  deed,  which,  upon 
well-setUed  principles,  can  not  be  done;  and  in  the  second 
point  of  view,  the  objection  is  equally  fatal,  as  has  already  been 
shown,  that  a  covenant  before  breach  can  not  be  discharged  by 
parol. 

This  view  of  the  case  would  seem  to  show  that  if  the  action 
had  been  brought  by  and  for  the  benefit  of  the  grantee  him- 
self, instead  of  his  assignee,  the  defense  could  not  be  sustained 
at  law;  though  there  are  some  peculiarities  in  the  case  to  which 
I  have  not  particularly  adverted,  which,  as  between  the  orig- 
inal parties,  might  affect  or  vary  its  character:  Bauer's  note, 
832,  to  Go.  Lit.  885.  Even  a  formal  technical  release  from  the 
covenant  by  the  covenantee,  after  the  assignment,  and  a  breach 
iu  the  Land  of  the  assignee,  would  not  discharge  it:  Middle^ 
more  v.  Ooodale,  Cro.  Car.  503.  The  case  must  be  brought 
within  the  principle  of  fraud,  and  the  assignee  must  be  affected 
with  it,  before  a  defense  of  the  nature  of  this  can  be  available, 
and  perhaps  even  then  it  is  not  available  at  law.    In  the  Ian- 
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gnage  of  ona  of  the  plaintifTB  points,  to  allow  a  eecret  agree- 
ment in  opposition  to  the  plain  import  of  a  covenant  running 
with  the  land,  to  control  and  annul  it  in  the  hands  of  a  bona 
fide  assignee,  would  be  a  fraud  upon  such  assignee  which  the 
law  will  not  tolerate.  The  pleas  do  not  charge  the  plaintifl 
with  any  notice  whatever  of  the  secret  agreement  between  the 
defendant  and  Sandford,  nor  with  any  actual  notice  of  the  ex- 
istence of  this  incumbrance  at  the  time  of  his  purchase;  though 
if  such  actual  knowledge  had  existed,  I  do  not  perceive  that  it 
can  vary  or  affect  the  case. 
Judgment  for  plaintiff  on  the  demurrers. 


COVXMAMT  UimXR  SSAL  KOT  BbOKXN  CAN  NOT  BS  DiBOHABOED  BY  A 

Pabol  Aobbembnt:  JMaertfSx  ▼.  BulUey,  13  Wend.  73;  Frmch  v.  New^  28 
N.  T.  151;  Pkrrepont  ▼.  Barnard,  6  Id.  296;  Cl<mgh  ▼.  Murray,  3  Bob.  16; 
Hari  ▼.  Brady,  I  Sandf.  937',  Etfmond  ▼.  Van  BenaehoUn,  12  Barb.  876.  In 
OrsemnuU  ▼.  Davis,  4  Hill,  643,  on  the  authority  of  the  principal  case,  that 
in  an  action  on  the  covenant  of  warranty,  brought  by  an  aarignee  of  the 
grantee,  the  ori^^nal  grantor  Was  not  at  liberty  to  show  that  the  considera- 
tion paid  for  the  land  was  less  than  that  expressed  in  the  deed. 

CovBVAHT  ov  WABBAKTr.— See  the  cases  coUeoted  in  the  note  to  King  v. 
JTerr^s  AdnCr,  22  Am.  Dec  777. 


Gbookeb  V.  Bbagg. 

[10  Wkkdbjl,  900.] 

JhvxBTDre  tbb  Flow  ov  Watbb.— Where  a  stream  of  water  flows  aroand  an 
islaad,  one  brsnch  being  very  much  larger  than  the  other,  the  owner  of 
a  mill  on  the  smaller  branch  can  not  place  obstmctions  at  the  head  of  the 
island,  so  as  to  cause  one  luJf  the  stresm  to  pass  on  his  side. 

A  Man  is  Enttflbd  to  thx  Enjoymbnt  of  a  Stbbam  in  its  natoral  flow;  it 
is  not  enoogh  that  one  who  has  diverted  the  waters  has  left  what  could 
be  utilised  by  expense  and  trouble. 

Okb  thbouob  Whosb  Laud  a  Stbbam  Natdballt  Flowb  is  entitled  to  have 
the  whole  pass  through  it,  thong^  he  may  not  require  the  whole  or  any 
part  for  the  use  of  machinery. 

Ebbob  from  the  common  pleas.  Orooker  sued  Bragg  for  tak- 
ing away  a  dam  at  the  head  of  an  island.  The  parties  had 
mills  on  opposite  sides  of  a  stream  in  which  was  an  island, 
causing  three  fourths  of  the  water  to  flow  on  Bragg's  side.  To 
raise  the  water  on  his  branch,  Orooker  erected  the  dam  in  ques- 
tion, which  caused  so  much  of  the  water  to  be  diverted  as  to 
stop  the  defendant's  mills.  The  plaintiff  claimed  a  prescriptive 
right  thus  to  divert  the  water  when  the  stream  was  low,  and  evi« 
denoe  was  introduced  by  both  parties  on  this  point.  ^^  plaint- 
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iff  then  offered  evidence  to  prove  that  Lie  own  dam  was  tight 
and  the  defendant's  dam  was  leaky,  wasting  a  great  deal  of 
water;  that  the  dam  at  the  head  of  the  island  tamed  no  mora 
water  into  the  plaintiff's  branch  than  was  necessary  for  his  mill; 
but  the  evidence  was  rejected.  Plaintiff  gave  in  evidence  the 
declarations  of  one  Bennett,  the  former  owner  of  the  nulls 
which  plaintiff  no^  holds,  made  to  one  Gordon,  in  the  presence 
of  Crocker,  the  former  owner  of  the  defendant's  mills,  that 
he,  Bennett,  wanted  Gordon  to  assist  him  in  building  a  dam  at 
the  head  of  the  island  to  divert  some  of  the  water,  stating  that 
he  had  a  right  to  do  so.  To  rebut  the  presumption  arising 
from  Crocker's  silence,  the  defendant  gave  in  evidence  his  dec- 
laration, made  afterwards,  that  Bennett  did  not  have  such  right. 
The  declarations  were  not  made  in  Gordon's  or  Bennett's 
presence;  and  were  objected  to,  but  admitted.  Verdict  for  the 
defendant. 

8.  Sherwood,  for  the  plaintiff  in  eiror. 

B.  F,  BuUer^  oonlra. 

By  Court,  Nelson,  J.  An  attempt  was  made  on  the  trial  in 
the  court  below,  to  show  that  the  plaintiff,  and  those  under 
whom  he  claimed,  had  acquired  a  right  by  prescription  to  main- 
tain the  dam  in  question.  The  weight  of  evidence,  I  think, 
was  against  the  right,  but  whether  so  or  not,  the  question  was 
submitted  to  the  jury,  and  they  have  found  against  the  plaintiff. 

The  principal  ground  urged  for  the  reversal  of  the  judgment 
is,  that  the  common  pleas  erred  in  rejecting  the  testimony 
offered  by  the  plaintiff.  I  am  of  opinion  this  testimony  was 
properly  rejected.  The  defendant  was  entitled  to  all  the  nat- 
ural advantages  which  the  place  or  site  he  occupied  afforded 
him,  and  the  plaintiff  can  not  maintain  a  right  to  divert  the 
stream,  because  by  greater  expense  or  skill  there  would  be  still 
su£5cient  water  left  to  drive  the  defendant's  mills,  notwith- 
vtanding  such  diversion.  If  the  natural  advantages  were  such 
as  would  enable  the  defendant  to  enjoy  the  use  of  his  ma- 
chinexy,  without  the  expense  of  a  dam  or  race-way,  and  the 
trouble  of  keeping  them  in  repair,  it  could  not  for  a  moment 
be  contended  that  the  plaintiff  might  divert  a  part  of  the  stream 
from  the  accustomed  channel,  because  sufficient  still  continuee 
to  flow  in  it  for  the  defendant's  use  if  he  would  erect  a  dam  and 
open  a  race-way.  No  such  principle  can  be  found  in  cases  of 
this  kind,  and  we  are  not  disposed  to  be  the  first  to  establish  it 
We  can  not  take  from  one  party  a  right  for  the  sake  of  the  eon* 
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▼enience  of  another,  if  the  difficulty  in  the  application  of  the 
principle  contended  for  is  not  a  sufficient  objection  to  it.  If 
we  should  admit  that  the  defendant  was  bound  to  keep  his  dam 
so  as  to  prevent  leakage,  why  not  require  him  to  alter  its  loca- 
tion, erect  it  higher,  construct  a  new  wheel  that  could  be 
driven  by  a  lees  quantity  of  water,  or  in  fine,  comply  with  any 
other  well-founded  suggestion,  by  adopting  which,  he  would 
answer  all  his  purposes,  notwithstanding  a  part  of  the  stream 
has  been  wrongfully  diverted  from  him  ?  If  this  was  an  action 
by  the  defendant  to  recover  damages  for  the  diversion  of  the 
tBtream,  the  evidence  perhaps  might  be  admissible,  so  tax  as  the 
amount  he  should  recover  was  concerned;  but  when  the  question 
is  one  of  mere  right  between  the  parties,  I  can  not  think  it 
relevant  or  admissible.  A  person  through  whose  farm  a  stream 
naturally  flows,  is  entitled  to  have  the  whole  pass  through  it, 
though  he  may  not  require  the  whole  or  any  part  of  it  for  the 
use  of  machinery.  Upon  any  other  priuciple,  this  right  to  the 
stream,  which  is  as  perfect  and  indefeasible  as  the  right  to  the 
soil,  would  always  depend  upon  the  use,  and  a  party  who  did 
not  occupy  the  whole  for  special  purposes,  would  be  exposed  to 
have  the  same  diverted  by  his  neighbor  above  him,  without 
remedy,  and  which  diversion,  by  twenty  years'  enjoyment, 
would  ripen  into  a  prescriptive  right  beyond  his  control,  and 
thereby  defeat  any  subsequent  use.  The  doctrine  of  Lord 
Ellenborough,  in  6  East,  214,  referred  to  and  approved  by 
Judge  Thompson,  in  Palmer  v.  Mulligan,  3  Oai.  815  [2  Am.  Dec. 
270],  is  in  accordance  with  these  views. 

The  exception  taken  to  the  admission  of  the  evidence  in  re- 
lation to  the  declaration  made  by  Sampson  Crocker,  subsequent 
to  the  interview  between  Bennett  and  Gordon,  can  not  be  sus- 
tained; the  whole  of  the  evidence  relating  to  this  exception  is 
quite  unimportant,  and  when  viewed  in  connection  with  the 
mass  of  testimony  upon  the  main  question,  would  not,  if  errone- 
ous, justify  a  reversal  of  the  judgment.  It  is  unnecessary  to 
examine  the  charge  of  the  court,  as  it  was  not  excepted  to. 

Judgment  affirmed. 

Watxb-ooubsb. — ^Followed,  in  refpeot  to  the  diyeiBion  of  water  to  the  in* 
jury  of  another,  in  Oixrwaod  ▼.  N,  T.  Ceni,  and  ffud.  i?.  R,  S.  Co,,  17  Hun, 
861,  963,  364.  Extent  of  owner's  right  in  a  stream  flowing  through  his  landi 
•ee  Blanehard  v.  Baker,  23  Am.  Deo.  604^  and  oases  eited  in  note. 

Kaviqablb  Watibb,  Biqbt  to  Soil  uimxB:  Barker  y.  5citcs»  23  Id.  6.1^1 
endnotes. 
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Pentz  t;.  Stanton. 

[10  wsMosUi*  an.] 

To  Makb  ak  Agxnt^s  DRiLwuro.  Aociftaiioi^  o&  Ihdobsbciiit  or  a  Bm. 

BnrDi:! G  on  hla  principal,  the  agent  must  either  sign  the  prineipers 

name,  or  mnat  make  it  appear  in  aome  way  £rom  the  face  of  the  bill  that 

it  waa  executed  for  him. 
Ir  A  Privatb  Aqxht  Draw  a  Bill  or  enter  into  any  other  oontnct  in  hia 

own  name,  without  stating  that  he  acta  aa  agont  ao  aa  to  band  hia  prin« 

cipal,  he  will  be  peraonally  bound. 
Though  ait  Aoknt's  Notb  ior  Goods  Sold  dou  hot  Ban>  ma  FBoroirAi^ 

yet  if  the  gooda  were  actually  uaed  for  thelatter^abenafity  and  the  oredik 

waa  not  ezduaively  given  to  the  agont^  the  principal  will  be  liable  in  aa 

action  for  gooda  aold. 
Whsthxb  im  Gbxdit  WAS  GivBH  BzGLUBiirnT  ID  TBI  Aann;  ia  a  qoeatioa 

for  the  jury. 

AssuifpaiT.  The  first  count  was  on  a  pxoiested  bill  of  ex- 
change^  drawn  by  West,  agent,  on  one  Oarey,  whieh  bill  was 
alleged  to  be  drawn  by  West  as  the  agent  of  the  defendant  in 
whose  business  the  goods  sold  were  employed;  the  second 
count  was  for  goods  sold  and  delivered  to  West,  the  bill  of 
goods  being  made  out,  *'Mr.  H.  F.  West,  agent,  bought  of  W. 
A.  F.  Pentz."  Verdict  for  the  plaintiff.  Motion  for  a  new 
triaL 

P.  Oridley^  for  the  defendant. 

i7.  A.  Spencer^  conirti. 

By  Oourty  Sutebblahd,  J.  The  plaintiff  can  not  reooTar  upon 
the  bill  of  exchange  against  the  present  defendant.  His  name 
nowhere  appears  upon  it.  It  was  drawn  and  subscribed  by 
West  in  his  own  name,  with  the  simple  addition  of  **  agent,** 
but  without  any  specification  whatever  of  the  name  of  the  prin* 
cipal.  Mr.  Ohitty,  in  his  valui^ble  treatise  on  bills,  says,  page 
22:  "  It  is  a  general  rule  that  no  person  can  be  considered  a 
party  to  a  bill,  unless  his  name  or  the  name  of  the  firm  of  which 
he  is  a  partner,  appear  on  some  part  of  it;"  and  Mr.  Justice 
BuUer,  in  Fenn  v.  Hdrriaon,  8  T.  B.  761,  obsenres,  that  in  the  case 
of  bills  of  exchange,  we  know  precisely  what  remedy  the  holder 
has,  if  the  bill  be  not  paid;  his  seouriiy  appears  wholly  on  the 
face  of  the  bill  itself;  the  acceptor,  the  drawers,  and  the  in- 
dorsers  are  all  liable  in  their  turns,  but  they  axe  only  liable 
because  they  have  written  their  names  on  the  bill;  but  this  is 
an  attempt  to  make  some  other  persons  liable,  whose  names  do 
not  appear  on  the  bill.    Id  Siffkin  v.  Walker  S  Bowledone,  S 
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Camp.  8O89  an  action  was  brooght  against  the  defendants 
upon  a  promissoiy  note  given  and  signed  by  Walker,  only. 
The  declaration  appears,  from  the  argument  of  counsel,  to  have 
averred  that  Walker  had  authority  to  give  the  note  for  Bowie- 
stone,  and  that  it  was  given  for  their  joint  debt,  and  it  appeared 
that  the  defendants  were  jointly  indebted  to  the  plaintiff  on  a 
charter  party  of  affireightment,  and  that  the  note  was  given  by 
Walker  in  satisfaction  of  that  debt.  Lord  EUenborough  non- 
suited the  plaintiff,  observing  that  his  remedy  was  either  jointly 
against  both  defendants  on  the  charter  party,  or  separately 
against  Walker  on  the  promissoiy  note;  and  he  asked,  how  can 

I  say  that  a  note,  made  and  signed  by  one  in  his  own  name,  is 
the  note  of  him  and  another  person  neither  mentioned  nor  re- 
ferred to  f  And  he  observes  further,  that  the  import  and  legal 
effect  of  a  written  instrument  must  be  gathered  from  the  terms 
in  which  it  is  expressed,  and  this  note  must  be  considered  as  a 
separate  security  for  a  joint  debt.  In  Emly  and  ofhers  ▼.  Lye 
and  anoiher,  15  East,  6,  the  action  was  upon  a  bill  of  exchange, 
drawn  by  one  of  the  defendants  (who  were  partners),  in  his 
own  name,  which  was  discounted  by  the  plaintifb,  and  the 
money  went  to  the  use  of  the  firm;  but  it  was  held  that  the 
plaintifb  could  not  recover,  either  upon  the  bill  or  the  money 
counts.  Lord  EUenborough  observed  that  the  counts  in  the 
bill  had  been  properly  abandoned,  for  unquestionably,  on  a  bill 
of  exchange  drawn  by  oue  only,  it  can  not  be  allowed  to  supply 
by  intendment  the  names  of  others  in  order  to  charge  them; 
and  considering  it  a  mere  discount  or  sale  of  the  bill,  he  also 
held  that  there  was  no  joint  liability  of  the  defendants  for 
money  had  and  received,  and  that  it  was  the  individual  transac- 
tion of  the  partner  who  drew  the  bill;  and  all  the  other  judges 
expressed  similar  opinions. 

There  is  no  doubt  that  a  person  may  draw,  accept,  or  indorse 
a  bill  by  his  agent  or  attorney,  and  that  it  will  be  as  obligatory 
upon  him  as  though  it  were  done  by  his  own  hand.  But  the 
ageut  in  such  case  must  either  sign  the  name  of  the  principal 
to  the  bill,  or  it  must  appear  on  the  face  of  the  bill  itself,  in 
some  way  or  another,  that  it  was  in  fact  drawn  for  him,  or  the 
principal  will  not  be  bound.  The  particular  form  of  the  execu- 
tion is  not  material,  if  it  be  substantially  done  in  the  name  of 
the  principal:  1  East,  484;  2  Id.  142;  3  Esp.  266;  2  Stra.  705; 
Com.  Dig.,  Attoiney,  0  14;  1  Camp.  384,  485,  486;  6  T.  B. 
176.     This  doctrine  is  very  clearly  stated  in  Stackpol^  ^-  Arnold^ 

II  Mass.  27  |6  Am.  Dec  15  .|,  and  in  -4r/Hdson  v-  ^^**^'  ^^  ^^- 
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173.  In  the  first  of  these  cases  the  action  was  broaght  npon 
three  promissory  notes,  ezecated  by  one  Oook,  for  premiums 
npon  policies  of  insorance,  procured  by  him  at  the  request  and 
for  the  benefit  of  the  defendant  Cook  acted  merely  as  the 
factor  of  the  defendant,  and  intended  to  bind  him  by  the 
premium  notes;  but  the  notes  did  not,  on  the  face  of  them, 
purport  to  be  signed  by  Gook  on  the  behalf  of  the  defendant, 
and  he  was  held  not  to  be  liable  upon  the  notes.  The  parol 
testimony,  explaining  and  showing  the  real  nature  of  the  trans- 
action, was  decided  to  be  inadmissible,  on  the  ground  that  it 
contradicted  or  varied  the  written  contract.  Judge  Parker,  in 
delivering  the  opinion  of  the  court,  says  that  "  no  person,  in 
making  a  contract,  is  considered  to  be  the  agent  of  another, 
unless  he  stipulates  for  his  principal  by  name,  stating  his 
agency  in  the  instrument  which  he  signs/'  This  principle  haa 
been  long  settled,  and  has  been  frequently  recognised.  "Nor 
do  I  know,'*  he  continues,  "  an  instance  in  the  books,  of  an 
attempt  to  charge  a  person  as  the  maker  of  a  written  contraet, 
appearing  to  be  signed  by  another,  unless  the  signer  professed 
to  act  by  procuration  or  authority,  and  stated  the  name  of  the 
principal  on  whose  behalf  he  gave  his  signature."  He  also 
discusses  at  length  the  question  of  the  admissifailily  of  parol 
evidence  in  such  cases  to  show  the  real  character  of  the  trans- 
action, and  holds  it  to  be  utterly  incompetent,  on  the  ground 
which  has  already  been  stated.  Vide  also  Mayhew  v.  Prinoe, 
16  Mass.  64,1  and  Meyer  v.  Barker,  6  Binn.  228. 

It  is  well  settled,  that  if  a  private  agent  draw  a  bill  or  enter 
into  any  other  contract  in  his  own  name,  without  stating  that 
he  acts  as  agent,  so  as  to  bind  his  principal,  he  will  be  person 
ally  liable:  Ohit.  on  Bills,  86,  and  cases  there  cited;  5  Taunt. 
749;  2  Marsh.  464;  6  East,  148;  1  Bos.  &  Pul.  868;  1  T.  B.  181. 
It  is  not  suflBcient  to  charge  the  principal  or  protect  the  agent 
from  personal  responsibility,  merely  to  describe  himself  as 
agent,  if  the  language  of  the  instrument  imports  a  personal  con- 
tract on  his  part:  6  Mass.  299;  6  Id.  68;  8  Id.  108;  1  Gall.  630; 
Chit.  62;  9  Cranch,  166.  But  where  the  name  of  the  principal 
appears  on  the  face  of  the  instrument  or  contract,  and  it  is  evi* 
dent  that  the  agent  did  not  intend  to  bind  himself  personally, 
but  acted  merely  on  behalf  of  the  principal,  if  he  acted  by  com* 
petent  authority,  the  principal  and  not  the  agent  will  be  bound: 
Raihbone  v.  BudUmg,  16  Johns.  1;  Owen  v.  Chock,  2  Esp.  667; 
MM  V.  Hicks,  1  Cow.  618  [13  Am.  Dec.  660],  and  the  cases  there 

1.U 
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referred  to  in  the  opinion  of  the  judges;  BowUer  ▼.  BowUety  8 
Wend.  494  [24  Am.  Dec.  62]. 

The  next  inquiry  is,  whether  the  defendant  is  liable  upon  the 
counts  for  goods  sold  and  delivered.  West  was  examined 
as  a  witness,  and  testified  that  he  was  the  agent  of  the  defend- 
ant in  carrying  on  a  woolen  machinery  in  Oneida  county;  that 
the  goods  for  which  he  gave  the  bill  were  purchased  for  the 
defendant,  and  were  used  in  his  business  of  manufacturing; 
that  he  had  authority  to  draw  bills  of  exchange  and  notes  in  the 
name  of  the  defendant;  that  when  he  called  for  the  goods  in 
this  case,  he  proposed  to  let  the  plaintiff  have  the  draft  in  ques- 
tion; that  the  plaintiff  said  he  would  inquire  about  the  drawee, 
and  did  so,  and  afterwards  received  the  draft  from  the  witness, 
and  gave  the  receipt  at  the  bottom  of  the  bill.  It  does  not  ap- 
pear that  West  disclosed  to  the  plaintiff  the  fact  that  the  goods 
were  purchased  for  the  defendant.  The  bill  of  goods  delivered 
to  him  was  headed,  W.  H.  West,  agent,  and  the  draft  which 
he  gave  was  also  signed  by  him  as  agent. 

These  are  the  only  circumstances  showing  the  mutual  under- 
standing of  .the  parties  that  West  was  acting  as  agent,  and  not 
as  principal  in  the  transaction.  It  was  shown  that  payment  of 
the  bill  had  been  regularly  demanded  of  the  drawee,  and  notice 
ot  its  dishonor  regularly  given  to  West,  the  drawer.  This  would 
entitle  the  plaintiff  to  resort  to  the  common  count  as  against 
West,  if  he  were  the  defendant,  and  it  had  been  a  transaction 
unqucHtionably  on  his  own  account:  Jonea  db  Mann  v.  Savage^  6 
Weud.  G59,  662.  The  question  then  upon  this  branch  of  the 
case  is,  whether  the  goods  were  sold  to  West  exclusively  upon 
his  own  individual  credit,  and  the  credit  of  the  bill  which  he 
drew,  so  as  to  prevent  the  plaintiff  from  all  remedy  against  the 
defendant,  for  whom  they  were  in  fact  purchased,  and  who  has 
had  the  exclusive  benefit  of  them.  The  only  additional  evidence 
upon  this  point  not  already  adverted  to,  is  the  letter  written  by 
the  plaintiff  to  West  on  the  twenty-ninth  of  September,  1826, 
advising  him  of  the  dishonor  of  the  bill  by  the  drawee,  and  re- 
questing him  to  make  provision  for  its  payment.  I  do  not  think 
that  this  is  a  circumstance  of  much  importance  in  the  case.  The 
communication  would,  of  course,  be  made  to  West,  and  he 
would  be  called  on  for  payment,  admitting  that  he  was  knowa 
and  considered  by  the  plaintiff  as  a  mere  agent,  as  a  matter  of. 
necessity;  and  it  does  not  appear  that  the  plaintiff  knew  who 
the  principal  was.  It  was  a  question  for  the  mry  ^  decide, 
whether  the.  goods  were  sold  exclusively  upon  thecteditoi  West 
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and  of  the  bill,  or  not:  BenUey  ▼.  Oriffin,  6  Taunt.  856;  1  Com.  Ij. 
B.  181 ;  Leggat  y.  Seed,  1  Car.  &  P.  16;  11  Com.  L.  B.  801,^and  caaee 
stated  in  note;  and  it  is  to  be  regretted  that  it  was  not  dis- 
tinctly left  to  them  by  tbe  judge.  Upon  the  evidence,  I  think 
the  jury  would  have  been  justified  in  finding  for  the  plaintiff  on 
this  point.  The  plaintiff  certainly  knew  that  West  was  acting 
as  agent  for  some  third  person.  Tbe  bill  of  goods  was  made 
out  to  him  as  agent,  and  tbe  draft  which  be  received  was  signed 
by  West  as  agent.  It  would  not  be  an  unreasonable  conclusion 
from  these  facts,  that  the  plaintiff  did  not  repose  entirely  upon  the 
security  and  responsibility  of  West,  but  had  regard  to  the  event- 
ual liability  of  the  principal,  whoever  he  might  be,  if  it  should 
become  necessary  to  resort  to  him.  If  the  plaintiff  ishould  fail 
in  this  action,  on  the  ground  that  credit  was  given  exclusively 
to  West,  then,  no  doubt,  he  could  recover  in  an  action  against 
West;  and  it  is  equally  clear,  that  whatever  money  West  may 
be  compelled  to  pay  on  this  account,  would  be  money  paid  io 
the  use  of  the  defendant,  and  which  he  might  recover  from  him. 
The  defendant  must  eventually  pay  for  these  goods,  and  I  see 
no  legal  objection  to  a  recoyeiy  against  him  in  this  action  upon 
the  common  counts. 
Motion  for  a  new  trial  denied. 


'Liabujtt  of  Principal  ok  Aoxrt^  WaiTTSir  Comtbaoib. — ^la  tli* 
decinon  of  Briggs  ▼.  Partridgt^  64  N.  T.  357,  d62;  Jadge  Andrawa, 
ing  the  opinion  of  the  oonrt,  gave  the  following  ezpoeition  of  the  law  regvd- 
ing  the  liability  of  principals  on  written  contracts  entered  into  by  their  agents: 
"  The  plaintiff  invokes  in  his  hehalf  the  doctarine  that  now  mast  he  deemed  to 
be  the  settled  law  of  this  court,  and  which  is  anpported  by  hi^  anthori^ 
elsewhere,  that  a  principal  may  he  charged  npon  a  parol  execntory  oontcaet 
entered  into  by  an  agent  in  his  own  name  within  his  anthori^,  although  the 
name  of  the  principal  does  not  appear  in  the  instrament^  and  was  not  dis- 
closed, and  the  party  dealing  with  the  agent  supposed  he  was  acting  for  him- 
self, and  this  doctrine  obtains  as  well»  in  respect  to  oontraets  which  are  re- 
quired to  be  in  writing,  as  to  those  where  a  writing  is  not  ^^ssential  to  their 
validity:  Higgni9  v.  Benior^  8  Mee.  &  W.  834;  Trtuiman  v.  Loder^  11  Ad.  & 
EL  694;  Dyer  v.  TowMend^  24  N.  Y.  61;  Coleman  v.  Fint  NaL  Bank  qf  El- 
mira,  63  Id.  693;  Ford  v.  WUliama,  21  How.  289;  HwUingUm  v.  JTnoz^  7 
Cush.  37 1 ;  TAe  Eadem  It.  R.  Co.  v.  Benedkt,  6  Gray,  666;  HuhbeH  v.  Bordm^ 
6  Whart  91;  Browning  v.  Provincial  Int.  Co.,  6  L.  R.  (P.  0.)  26S;  CaJder  v. 
Dobdk  6  Id.  (C.  P.)  486;  Story  on  Agency,  sees.  148,  160. 

"  It  is  doubtless  somewhat  difficult  to  reconcile  the  doctrine  here  stated 
with  the  rule  that  parol  evidence  is  inadmissible  to  change,  enlarge,  or  vary 
a  written  contract,  and  the  argument  upon  which  it  is  supported  savors  of 
subtility  and  refinement.  In  some  of  the  earlier  cases,  the  doctrine  that  a 
written  contract  of  the  agent  could  be  enforoed  against  the  principal  was 
stated  with  the  qualification  that  it  applied^  when  it  ooold  he  collected  from 

1.  See  19  Com.  L.  B.  29. 


Muj»  IS'Sd.]  P£OPL£  V.  Sherman.  663 

the  wholo  instramenty  that  the  intention  was  to  bind  the  principal.  But  it 
will  appear  from  an  examination  of  the  caaes  cited,  that  ^ii  qualification  ia 
no  longer  regarded  as  an  essential  part  of  the  doctrine.  Whatever  ground 
there  may  have  been  originally  to  question  the  legal  soundness  of  the  doc- 
trine referred  to,  it  is  now  too  firmly  established  to  be  overthrown;  and  I 
am  of  opinion,  that  the  practical  effect  of  the  rule  as  now  declared,  is  to  pro- 
mote justioe  and  fair  dealing.  There  is  a  well-reoognised  exoeption  to  the 
rule  in  the  case  of  notes  and  bills  of  exchange,  resting  upon  the  law  merchant. 
Persons  dealing  with  negotiable  instruments  are  supposed  to  take  them  on 
the  cxedit  of  the  parties  whose  names  appear  upon  them;  and  a  person  not  a 
party  osn  not  be  chaiged,  upon  proof  that  the  ostensible  party  signed  or  in- 
dorsed as  his  agent:  Barker  v.  Merhauk^  Ins.  Co.^  3  Wend.  04;  8.  0.,  TX^ 
Am.  Deo.  664;  Pent*  v.  Slanioit,  10  Id.  271;  De  WiU  v.  WaUon^  0  N.  Y. 
671;  StaekpoU  v.  Arnold,  11  Mass.  27;  S.  C,  6  Am.  Deo.  160;  Ea$iem  R. 
R.CO.V.  Btntdia,  6  Qra^y^fM;  Beckham  y,  Drake,  9  yL9b.kW.  19.**  Other 
decisions  of  this  court  approying  the  principal  case  are  SnelUng  t.  Hinoardp 
61  N.  T.  S77;  Meeker  v.  Ctaghom,  44  Id.  861. 

Oovnucr  ov  Cobpobation's  Aourr:  Cfaniaon  y.  Com6i^  22  Am.  Dee. 
120;  MoU  T.  Hkke,  13  Id.  661. 

Aam^B  Koni»  wbex  Butdb  PuHOxrAL:  L<mg  t.  Cdbtum,  6  Id.  160^  and 
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A  Stici  Dbitxb  is  a  servant  within  the  meaning  of  the  act  punishing,  as 
felonious  stealing,  the  embenlement  of  property  rscelTed  by  Tirtne  ol 
employment  as  a  servant 

Embszelkmbht.  The  defendant  was  indicted  for  embeszling  a 
packet  of  bank  biUs,  iDtnisted  to  him  as  stage  driver  by  his 
employers,  to  be  carried  from  one  village  to  another,  to  be  de- 
posited in  a  bank  there.  The  defendant  had,  on  a  previoas  occa- 
sion, carried  a  similar  packet.  The  defense  was,  that  the  defend- 
ant was  not  a  servant  or  clerk  within  the  meaning  of  the  statute. 
The  court  overruled  the  objection;  judgment  was  stayed,  and 
the  proceeding  removed  to  this  court  on  a  certiorari. 

J*.  C,  Spencer^  for  the  defendant. 

W.  H.  Seward,  contra. 

By  Court,  SxnHEBLaKD,  J.  The  defendant  was  properly  con- 
victed under  the  count  for  embezdement.  The  provision  of  the 
revised  statutes,  under  which  the  count  was  framed,  is  suffi- 
ciently comprehensive  to  embrace  this  case:  2  Bev.  Stat.  G78, 
sec.  59.  The  defendant  was  the  servant  of  Sprague  &  Demmon» 
and  the  money  which  he  embemled  came  into  his  possession, 
or  under  his  care,  by  virtue  of  his  employment  as  sucb  servaBti 
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within  the  meaning  of  the  act.  He  drove  the  stage  of  Sprague 
&  Demmon  from  Lyons  to  Geneva,  and  Sprague  &  Demmon 
contracted  with  the  collector  of  canal  tolls  at  Lyons,  to  send 
the  tolls  collected  by  him  weekly  to  Geneva,  and  deposit  them 
in  the  bank  at  that  place,  to  the  credit  of  the  treasorer,  tat 
which  they  were  to  be  paid  fifty  cents  per  package.  A  package 
had  once  before  this  been  sent  by  the  defendant,  and  it  is  to 
be  inferred,  though  the  fact  is  not  expressly  stated,  that  other 
drivers  of  Sprague  &  Demmon  had  been  in  the  habit  of  tak- 
ing them. 

The  care  and  custody  of  packages  of  every  description  are 
a  part  of  the  ordinary  duty  of  servants  of  this  description, 
although  it  is  not  their  principal  busiuess,  and  it  appears  to  me 
that  it  would  defeat  one  very  important  object  of  the  act,  to 
restrict  its  application  to  clerks  or  servants  whose  principal  or 
ordinary  employment  was  the  receiving  and  taking  care  of  the 
money,  goods,  etc.,  of  their  employers.  Neither  the  language 
nor  spirit  of  the  act  requires  this  restricted  construction. 

Motion  for  new  trial  denied. 


Followed  in  People  v.  DdlUm^  15  Wend.  582;  and  in  LewU  v.  Kemiatt^  % 
How.  62,  as  to  who  are  servants,  within  the  meaning  of  the  afeatnte,  eon* 
.•tnied  in  the  principnl 


Allen  v.  Mabtin. 

[10  WBXDBLL,  800.] 

JuDOMXNT  or  A  JusTiOB  CAN  NOT  BB  Imfx^chbd  Gollatiballt,  in  an  aotion 

hroaght  hy  the  judgment  debtor  against  the  officer  serving  the  ezeention. 
Iv  A  PuBSUTT  TO  Retakb  A  BxTENDAST  an  officer  may  break  open  an  oater 

door  of  a  dwelling,  after  making  known  his  bosiness,  demanding  admia- 

sion,  and  being  refused. 
DxHANB  FOR  ADMISSION  IS  Unkigbssabt  whcTC  the  officer,  having  once 

gained  admission,  has  been  thmst  out  of  the  honse. 

Trespass  q,  c.  /.,  and  for  an  assanlt  and  battery  and  false  im- 
prisonmcDt,  for  bursting  open  plaintiff's  outer  door  in  the  night- 
time, entering  his  dwelling,  and  carrying  him  off.  Ifartin  waa 
a  constable,  and  had  arrested  the  plaintiff  on  a  justice's  ezeen- 
tion; the  other  defendants  had  acted  in  his  aid.  A  witness  for 
the  plaintiff  testified  that  previous  to  the  bursting  open  of  the 
door,  Martin  had  entered  the  house  in  the  evening,  clinched 
hold  of  him,  saying,  "  I  have  got  you,  you  damned  scoundrel,'' 
and  dragged  Imn  out  of  the  house;  a  scuffle  ensued;  both  fell 
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to  the  ground;  the  plaintiff  broke  from  the  constable  and  en- 
tered his  house,  and  the  constable  went  off.  It  further  ap- 
peared that  the  constable  procured  assistance,  and  on  the  same 
night  returned,  broke  open  the  door,  seized  the  plaintiff, 
dragged  him  out  of  the  house,  saying  nothing  about  having  an 
execution  against  the  plaintiff.  The  outer  door  was  closed,  but 
not  latched.  There  was  some  evidence  that  the  first  arrest  had 
taken  place  in  the  morning.  The  plaintiff  also  offered  to  prove 
that  Martin,  in  serving  the  summons  in  the  suit  in  which  the 
executions  had  issued,  had  misread  it,  informing  the  present 
plaintiff  that  it  was  returnable  on  the  eleventh  of  August,  when 
it  was  in  fact  returnable  on  the  tenth,  and  that  in  consequence 
he  did  not  attend  until  the  eleventh,  when  he  found  that  judg- 
ment by  default  had  been  entered  against  him,  and  that  Martin 
knew  that  the  plaintiff  in  that  suit  had  no  just  claim  against  the 
present  plaintiffl  This  evidence  was  rejected.  Verdict  for  the 
defendant.    Motion  for  a  new  trial. 

8,  Stevens,  for  the  plaintiff. 
W.  Hay,  contra. 

By  (Tourt,  Nelson,  J.  The  case  of  Putnam  ▼.  Man,  8  Wend. 
202  [20  Am.  Dec.  686],  disposes  of  the  first  question.  There 
can  be  no  doubt  the  judgment  before  the  justice  can  not  be 
impeached  in  this  collateral  way,  and  that  so  far  as  its  validity 
is  concerned,  the  return  of  the  service  of  the  summons  is  con- 
clusive, except  on  a  direct  proceeding  to  reverse  the  judgment 
for  the  irreguhirity.  The  party  injured  has  an  ample  remedy, 
either  by  action  for  a  false  return,  or  by  a  writ  of  error. 

The  testimony  was  sufiScient  to  prove  a  previous  arrest  and 
escape  before  the  defendants  broke  into  the  plaintiff's  dwelling- 
house  for  the  purpose  of  retaking  him  on  the  execution.     The 
language  of  the  officer  was  highly  discreditable  to  his  manners 
i  and  morals,  but  his  acts  were  in  judgment  of  law  a  legal  arrest, 

and  the  defendant,  now  plaintiff,  ought  to  have  submitted: 
Jenner  v.  Sparks,  1  Salk.  78;*  Bull.  N.  P.  62;  Hames  v.  BaUyn, 
Fost.  Crim.  L.  820,  sec.  22.  In  pursuit  to  retake  the  defendant, 
the  officer  had  an  unquestionable  right  to  break  open  the  outer 
door  of  the  house  after  making  known  his  business,  demanding 
admission,  and  refusal:  Fost.  Crim.  L.  320,  sec.  22;  1  Salk. 
78.  There  was  no  proof  of  demand  and  refusal  in  this  case, 
but  under  the  circumstances,  such  proof  was  n^^  necessary. 
After  the  officer  had  been  thrust  out  of  the  pleJ^i^afg^  \io\xaft, 

1.  {7<im«rT.  Spark€t,  1  SUk.7^^ 
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and  the  door  shot  npon  him,  it  would  have  been  a  eenaeleea 
ceremony  for  him  to  have  tamed  roand,  made  known  his  bosi- 
neas,  and  demanded  admission.  The  plaintiff's  conduct  sih 
perseded  the  nse  and  object  of  these  steps.  It  was  said  upon 
the  aigomentthat  the  judge  erred  in  assuming  that  the  plaintiff 
forcibly  turned  the  officer  out  of  the  house,  as  the  fact  was 
otherwise.  I  think  the  testimony  warranted  this  inference, 
notwithstanding  the  evidence  of  the  sister.  But  this  is  not 
very  material,  for  whether  the  fact  was  so  or  not,  that  the 
plaintiff  was  fully  advised  of  the  purposes  of  the  officer  when 
he  returned  with  the  posse  can  not  be  doubted.  Indeed,  the 
case  discloses  that  in  the  course  of  the  day  preceding  the  first 
arrest,  a  difficulty  had  occurred  between  the  parties  in  reference 
to  this  execution,  and  the  arrest  of  the  plaintiff  upon  it,  and 
which  no  doubt  gave  the  harsh  character,  in  some  respects,  to 
the  subsequent  proceedings.  The  verdict  I  think  right,  both 
in  law  and  fact. 
New  trial  deuied. 


Sheritt's  RvruBN  is  Sutfioibzit  to  give  the  oooit  JnriadiottOD;  it  is  not 
impeachable  in  the  same  action.  If  falae,  the  remedy  of  the  party  ia  by  a 
direct  proceeding  against  the  ahenff  for  a  false  return.  On  the  propoeitioni^ 
Allen  V.  Martin  is  followed  in  FUeh  ▼.  Devlin,  15  Barb.  40;  Hopkint  v. 
OrinneU,  28  Id.  632;  Haughey  v.  WiUon,  2  Hilt  260;  Sperling  y.  jD«ey,  I 
Daly,  98;  8.  C,  10  Abb.  427;  CoL  Ina.  Co.  ▼.  Force,  8  How.  855;  Wood  t. 
WiUe,  24  N.  Y.  637. 

Bbeakino  Open  Doors  ob  Windows  of  dwelling  to  make  a  levy:  Ildeif  v. 
Nichols,  22  Am.  Dea  425;  StaU  ▼.  Armfield,  II  Id.  762;  De  Orafenrdd  v. 
Mitchell,  15  Id.  648. 

BBBAxnroOpiaf  SiCBSToLivTSuoirnoMx  Haggerigr,  WUber,SlL9XL 


Allen  t;.  Gbaby. 

pO  WlonuBLL,  M9.] 
BjEFLKTiir  WILL  LiB  AOAIN8T  A  Plautitp  IN  EzscuTiov,  by  whoM  dlnetioa 

it  is  levied  upon  property  of  a  third  person. 
RxpLBviN  Lns  Toa  ant  Tortious  or  Unlawful  Taking  of  the  pmpett^  of 

another;  it  will  lie  where  trespass  de  bonie  aeporiaiie  can  be  sustained. 
Actual,  Forciblb  Dispossrssion  is  not  Nbgrssabt  to  maintain  trespass  or 

trover;  any  unlawful  interferenoe  with  the  property  of  another,  or  ez« 

ercise  of  dominion  over  it|  by  which  the  owner  is  damnified,  is  soffieienk 
A  Shrbhf  is  a  Tbbspassrr  who  levies  upon  goods  and  ehatteb  which  an 

not  the  property  of  the  defendant  in  the  exeeatioii. 

Replevin.    The  defendant  had  sned  out  a  plaint  in  replerin 
for  certain  articles  of  personal  property  which  he  directed  the 
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officer  to  seize.  The  officer  levied,  and  wiihin  an  hour  the  same 
officer  senred  this  pUiinty  to  which  the  defendant  pleaded  non 
cepU,  insisting  that  he  was  not  liable,  as  he  had  not  taken  the 
property,  nor  had  it  under  his  control.    Verdict  for  the  plaintiff. 

Orary,  per  m,  moyed  for  a  new  trial. 
8.  Stevens^  covUra. 

By  Oonrt,  Sutexblaih),  J.  The  only  question  in  this  case  is, 
whether  replevin  will.lie  against  a  plaintiff  in  an  execution,  by 
whose  direction  it  is  levied  upon  specific  articles  of  property, 
which  proye  not  to  belong  to  the  defendant  in  the  execution, 
but  are  the  property  of  a  third  person.  Replevin  will  lie  for 
any  tortious  or  unlawful  taking  of  the  property  of  another;  it 
will  lie  where  trespass  de  bonis  asporiaiia  can  be  sustained. 
Both  these  points  were  adjudged  in  Pangbum  v.  Patridge^  7 
Johns.  140  [5  Am.  Dec.  260],  and  Dunham  v.  Wyckoff,  3  Wend. 
280  [20  Am.  Dec.  695],  and  cases  there  cited.  To  maintain 
trespass  or  trover,  evidence  of  an  actual,  forcible  dispossession  of 
the  plaiutiff  isnot  necessary;  any  unlawful  interference  with  the 
property  of  another,  or  exercise  of  dominion  over  it,  by  which 
the  owner  is  damnified,  is  sufficient  to  maintain  either  action: 
PhxUips  V.  HaU^  8  Wend.  613,  and  cases  there  cited;  7  Oow. 
735;  10  Mass.  125;  6  Wend.  368.  A  sheriff  is  a  trespasser  who 
levies  upon  goods  and  chattels  which  are  not  the  property  of 
the  defendant  in  the  execution;  he  acts  at  his  peril  in  such 
eases;  his  process  only  authorizes  him  to  seize  the  defendant's 
property:  Chapman  v.  Andrews^  3  Wend.  242;  and  if  the 
plaintiff  in  the  execution  direct  the  levy  to  be  made,  he  is  also 
a  trespasser:  1  Gamp.  187.  The  officer,  in  such  a  case,  is  his 
servant  or  agent,and  trespass  or  replevin  would  lie  against 
either  of  them.  The  evidence  in  this  case  shows  a  regular  levy 
by  the  officer. 

Motion  for  new  trial  denied. 


As  TO  WHAT  Dispossession  will  Sutpobt  Tsbspass  ob  Tbovbb,  the 
prindiMd  oaae  is  died  in  Chapman  v.  Douglas^  15  Abb.  N.  S.  428;  Broeheay 
r.  Bumap^  16  Barb.  313;  S.  C,  8  How.  191;  StewaH  v.  WelU,  6  Barb.  81; 
Latimer  v.  Wheeier,  1  Eeyes,  475;  Fonda  v.  Van  Borne,  15  Wend.  633;  Con" 
nah  ▼.  Hale,  23  Id.  467;  Green  v.  Burke,  Id.  495;  Boyce  v.  Broehway,  31 
N.  T.  493;  Knapp  ▼.  SmUh,  27  Id.  281,  where  this  decision  ia  expreaaly  ap« 
proved;  PhiUkpe  t.  HaU,  24  Am.  Dea  10& 

LiABiLnT  nr  Tbupass  or  PLAnrmr  in  Ezbcutiok.— ^On  this  question, 
the  ptinoqial  oaae  ia  regarded  as  f omiahing  the  conect  role  oi  dedaon  in 
Knapp  v.  Smith,  27  K. T.  281;  SUwaH  ▼.  WdU,  6  Barb. 81;  Weber^.  Ferru^ 
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87  How.  102;  S.  C,  2  Daly,  405;  Chapman  t.  Douglas^  18  Abb.  N.  &  406L 
Bee  also  i?oot  ▼.  Cha$uUer,  anUj  546,  and  note. 

Bbplbvin  will  Lix  where  Party  mat  Brzno  Tbespass. — K^y.  Tkomii^ 
•on,  8  Barb.  215;  Broekway  v.  Bumap^  10  Id.  313. 

Sherdv's  LiABiLnT  voB  Levtino  on  Goods  or  STaAvoEB.-— See  note 
toi>tirAam Y.  fF^Jb^f ,  20  Am.  Dec.  696;  PAi^^ywY.  Hail,  24Id.  106L 


HiNMAN  Y.   BOBDBN. 

[10  WxanzLL,  867.] 
A  Shebitv  must  Use  all  Bxasonable  Endeayobs  to  execute  pcooenL     He 
should  inqnire  for  the  defendant  at  his  home,  and  ahonld  not  xely  npoo 
Yagae  inquiriee  made  on  the  street. 

Ebsob  from  the  common  pleas.  Borden  sued  Hinmnn  in  a 
justice's  court  for  a  false  return  of  non  est  inven/its,  upon  a  ca. 
8a.  made  by  a  deputy  of  Hinman,  a  sheriff.  Before  the  justice 
the  defendant  had  a  Yerdiot  and  judgment.  Upon  certiorari  to 
the  common  pleas,  the  judgment  was  reversed.  The  facts  on 
which  the  falsity  of  the  return  was  based,  appear  from  the  opin- 
ion. 

H.  Denio^  for  the  defendant  in  error. 

J,  A,  Spencer ^  corUra. 

By  Court,  Suthbblaio),  J.  This  is  a  clear  case  of  a  franduleni 
and  false  return  by  the  defendant's  deputy,  and  the  court  of 
common  pleas  very  properly  reversed  the  judgement  of  the  jus- 
tice. Even  upon  the  testimony  of  the  deputy  himself,  who  was 
examined  as  a  witness,  there  was  a  total  want  of  due  diligence. 
He  says  he  inquired  of  some  of  the  defendant's  neighbors  if 
he  was  at  home,  and  was  informed  that  he  was  not,  but  that  he 
never  went  to  the  defendant's  house,  who  lived  in  the  same  vil* 
lage;  and  Harris,  the  defendant  in  the  execution,  swears  that 
he  was  at  home,  attending  to  bis  ordinary  business,  during  the 
whole  time  between  the  delivery  of  the  execution  to  the  deputy 
and  its  return  day;  that  he  passed  the  office  of  the  deputy  fre- 
quently; that  he  is  well  known  to  the  deputy;  that  he  once,  be- 
fore the  return  day,  saw  and  passed  him  in  the  street;  and  that 
on  the  momiDg  of  the  return  day  he  was  in  the  sheriff's  office, 
and  there  saw  and  conversed  with  the  deputy;  that  he  might  at 
any  time  have  been  found  by  inquiry  for  him  at  his  house. 

Admitting  that  the  plaintiff  had  a  right  to  return  the  writ  on 
the  morning  of  the  return  day,  and  that  if  he  had  used  due  dil- 
igence before,  he  would  not  be  responsible,  although  he  migkt 
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Bubsequentl  J  hare  executed  the  writ  if  it  had  not  been  returned, 
BtiU  the  eyidence  of  gross  negligence,  at  least,  is  decisive  in  the 
case.  A  sheriff  is  bound  to  use  all  reasonable  endeavors  to  ex- 
ecute process.  He  should  go  to  the  house  of  the  defendant  to 
ascertain  whether  he  is  at  home,  and  if  not,  to  learn  where  he 
is — particularly  where  he  lives  in  his  immediate  neighborhood; 
and  if,  instead  of  pursuing  that  course,  he  chooses  to  rely  upon 
the  vague  information,  obtained  from  casual  inquiries  in  the 
street,  that  the  defendant  is  not  at  home,  he  does  it  at  his  peril. 
The  evidence  fully  warrants  the  belief  that  the  deputy  did  not 
desire  nor  intend  to  arrest  the  defendant  in  the  execution :  2  Bev. 
Stat  882,  sec.  82;  8  Gamp.  46;  6  Dow.  &  By.  95;  16  Com.  L.  B. 
282,  8.  0. 
Judgment  affirmed. 

Followed  in  regtwd  to  the  diligenoe  necenaiy  to  be  need  by  eheriflb  in 
■erving  pfrooeaMa:  McArthur  v.  Pea&e,  46  Barb.  ^28;  TomUnson  v.  RowCf  Hill 
ft  Denio,  412;  Forbes  v.  Logans  4  Boew.  483;  WcUmm  v.  Bretman^  29  N.  GL 
Ci.  (7  J.  ft  8.)  105.  Upon  tiie  question  of  diligence,  aee  the  oaaee  of  Har^ 
gram  v.  Pmrvd,  12  Am.  Beo.  201;  McDonald  v.  KeilMi,  14  Id.  430.  and  ih€ 
Botes  to  tboee  decieione. 


Sloan  v.  Case. 

PO  WmDZLL,  870.] 

I>SBT  Lns  AGAINST  A  G0N8TABLB  for  neglecting  to  retam  an  ezeoation,  with* 
out  showing  that  he  has  collected  money  thereunder. 

QV  OVIBBULINO  A  DBMUBBEB,  A  JUBTTIOX  HAS  DI8CBBTION  tO  alloW  tho  do* 

fendant  to  plead;  but  should  such  discretion  be  abused,  tho  court  of  oom* 
mon  pleas  ought  to  interf ereu 

Ebbob  from  the  common  pleas.  Case  sned  Sloan,  a  con- 
stable,  and  his  sureties,  on  the  iustmment  in  writing  required  to 
be  given  by  a  constable  on  his  election.  The  constable  had  re- 
ceived an  execution  on  a  justice's  judgment,  but  had  wholly 
neglected  to  make  any  return  respecting  the  same.  The  de- 
fendants  admitted  this  to  be  so,  but  demurred  generally.  The 
demurrer  was  overruled.  Leave  to  withdraw  the  demurrer  and 
plead,  was  refused,  and  judgment  rendered  for  the  plaintiff  for 
the  amount  of  the  execution,  the  justice  certifying  ^^  ^^  xetum 
to  the  certiorari,  that  the  judgment  was  reu^et^^  ^^  ^^"^  '^pon 
the  admission  made  by  defendant's  counsel^ 

IF.  t/l  Street,  for  the  plaintiffs  in  error* 

A.  Dmmick  and  A,  0,  Niven,  contra. 


/ 
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By  Oourt,  Nxlsoh,  J.  Iq  SeOogg  t.  WUder,  decided  in  Julj 
ierm,  1831  (not  reported),  the  first  qnestion  raised  in  this  case 
was  decided,  and  it  was  there  held,  that  for  a  mere  neglect  to 
return  an  execution,  a  suit  lay  against  a  constable  and  his  sure- 
ties. In  Warner  v.  Bacey,  20  Johns.  74,  a  justice's  judgment 
rendered  against  a  constable  was  reversed,  because  there  was  no 
evidence  that  money  had  come  to  his  hands;  but  there  the  con- 
dition of  the  bond  was  for  the  payment  of  all  sums  of  money 
which  should  come  into  Warner's  hands  for  collection  by  way 
of  execution,  and  not  in  the  terms  of  the  statute,  to  pay  to  each 
and  every  person  such  sum  of  money  as  the  constable  should 
become  liable  to  pay  for  or  on  account  of  any  execution,  etc. 
In  Gardner  Y.  Jones,  20  Johns.  857,  the  liability  of  the  constable 
for  the  mere  neglect  to  return  is  fully  recognized.  Every  per- 
son chosen  or  appointed  to  the  o£Sce  of  constable  is  required, 
before  entering  on  the  duties  of  his  office,  to  enter  into  an  in- 
strument in  writing  with  one  or  more  sureties,  by  which  he  and 
they  shall  jointly  and  severally  agree  to  pay  to  each  and  eveiy  per- 
son who  may  be  entitled  thereto,  all  such  sums  of  money  as  the 
constable  may  become  liable  to  pay  on  account  of  auy  execution 
which  shall  be  delivered  to  him  for  collection:  1  Bev.  Stat.  846, 
sec.  21,  being  a  re-enactment  of  the  act  of  1818, 2  L.  B.  126.  It  is 
clear  that  the  responsibility  of  the  sureties  is  co-extensive  with 
that  of  the  constable,  and  that  they  are  liable  whenever  he  is 
liable  to  a  party  in  whose  favor  an  execution  has  been  delivered 
to  him.  It  would  be  doing  violence  to  the  language  and  ob- 
vious intent  of  the  act,  and  greatly  abridge  the  rights  of  par- 
ties, to  confine  such  responsibility  to  cases  only  in  which  moneys 
had  been  collected  and  remained  in  the  hands  of  the  officer. 
The  provision  iu  the  revised  statutes,  2  Bev.  Stat.  268,  sec.  159,  in 
terms  more  express  than  the  act  of  1824,  subjects  the  constable 
to  an  action  of  debt  for  neglecting  to  return  an  exeoution,  and 
authorizes  a  recovery  against  him  for  the  amount  of  the  execu- 
tion, with  interest. 

The  following  cases  show  the  general  understanding  of  the 
profession  and  of  the  court  as  to  the  liability  of  constables  and 
their  sureties:  13  Johns.  191;  14  Id.  225;  8  Wend.  282;  2  Id. 
616.  The  provision  in  the  revised  statutes,  2  Rev.  Stat.  254,  sec. 
163,  giving  the  action  of  assumpsit  against  the  constable  and 
his  sureties  for  moneys  collected  upon  an  exeoution,  iu  no  way 
afiects  the  general  responsibility  of  constables  and  their  sure- 
ties under  the  act:  1  Rev.  Stat.  846,  sec.  21.  Assumpsit  in  the 
particular  case  of  moneys  collected  was  probably  given  from 
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abundaot  caution,  though  I  can  not  pexceiTe  its  importance; 
at  all  eventB,  I  can  not  construe  it  as  limiting  the  respon- 
sibility of  the  sureties  to  cases  where  moneys  have  been  actu- 
ally collected. 

The  justice  decided  correctly  in  overmling  the  demurrer,  and 
as  by  it  the  deliveiy  of  the  execution  to  the  constable  and  the 
amount  of  it  were  admitted,  it  was  competent  to  the  justice  to 
compute  the  interest,  and  render  final  judgment.  Demurrers 
in  justices'  courts  are  usually  put  in  and  heard  without  much 
formality,  being  generally  decided  at  the  time.  Generally, 
when  the  dedsion  is  against  them,  the  justice  should  allow 
them  to  be  withdrawn,  and  should  give  liberty  to  plead,  if 
asked  for;  still  it  is  a  qaestion  in  some  manner  resting  in  the 
discretion  of  the  justice,  and  I  am  not  prepared  to  say  that  dis- 
cretion was  abused  in  this  case.  The  justice  returns  that  the 
defendant  admitted  (independenUy  of  the  demurrer)  all  the 
facts  in  the  declaration;  and  on  this  ground,  no  doubt,  he  re- 
fused liberty  to  plead.  Should  the  discretion  thus  reposed  in 
a  justice  be  abused,  the  common  pleas  ought  to  interfere;  the 
error  would  be  similar  to  an  improper  refusal  to  grant  an  ad- 
journment, and  to  some  other  cases  in  which  the  justice  is 
bound  to  exercise  a  sound  discretion. 

Judgment  affirmed. 

Offickbs  not  Rstubntno  ExBCunoN— How  a  Betobn  mat  bb  Cok- 
rsLLED. — ^TIm  following  trefttment  of  these  qneetions,  with  a  few  additional 
dtatiotts,  will  be  found  in  Freeman  on  Ezeontiona,  §§  d67,  368: 

In  England,  an  officer  failing  to  return  an  execution  in  due  time  oan  be 
compelled  to  do  so  by  obtaining  a  special  rule  of  court  requiring  the  return 
to  be  made,  and  then  by  proceeding  against  him  by  attachment  and  amerce- 
ment, in  case  of  hia  non-compliance  with  the  rule:  Impey  on  Sherifis,  80-91; 
Hex  V.  Sharif  o/Shropdiire,  0  Jur.  12;  HowiU  v.  Rkkahy,  9  Mee.  &  W.  52;  1 
D.  N.  8.,  389;  Rex  v.  Sheriff  qf  Lonilon,  1  Taunt  489;  Rex  v.  Sheriff  of  M'vU 
dUtem,  1  H.  BL  543;  Pardee  v.  Robertson,  6  HiU,  550;  Morland  v.  Leiyfi,  1 
8tark.  388.  The  defendant  may  be  interested  in  having  a  writ  returned. 
Hence,  he,  as  well  as  the  plaintiff,  may  proceed  against  a  negligent  officer  by 
rule  and  attachment:  Ednumda  ▼.  WaUon,  7  Taunt  5;  2  Marsh.  330;  France 
y.  Clarkmm,  2  Dow.  P.  G.  532;  Rkhardsfm  v.  Trundle,  8  C.  K  N.  &  447;  7 
Jur.  N.  8.  28;  29  L.  J.  G.  P.  310.  For  a  case  involving  the  right  of  a  defend- 
ant to  compel  the  return  of  a  ca.  m.,  see  WilUame  v.  Webb,  2  D.  K.  8.  904; 
5  8oott»  N.  R.  901;  7  Jur.  165. 

In  the  United  8tates,  proceedings  against  officers  by  rule  and  attachment 
have  been  resorted  to  with  less  frequeoey  than  in  Kngland.  The  more  usual 
remedy  here  is  to  bring  an  action  or  motion  against  the  sheriff,  to  recover 
damages  from  him  for  not  returning  the  writ  But  returns  are,  in  this  conn- 
try,  sometimes  compelled  by  attachment:  WUaon  v.  Wright,  9  How.  Pr. 
i59;  4  Wait  Pr.  26.  An  officer  is  amenable  to  attachment  for  not  returning 
a  writ  which  was  never  in  his  possession,  but  was  received  biy  bia  deputy- 
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Van  Tasael  r.  Van  Tauel,  81  Barb.  439;  People  v,  Brottm,  6  Cow.  41,  over- 
rnling  People  v.  Waiera,  1  Johns.  Cas.  137;  auless  the  motion  against  bim  ia 
made  many  years  after  the  death  of  the  deputy:  People  v.  Gillilaudt  7  Johns. 
655.  If  a  writ  be  sent  to  a  foreign  county,  the  court  out  of  which  it  issued  has 
the  power  to  compel  its  return:  Shindler  v.  Blunt^  1  Sandf.  6$3.  And  whera 
a  motion  is  made  against  a  sheriff  for  failing  to  return  an  execution  sent  to 
him  from  another  county,  he  is  only  entitled  to  notice  where  the  writ  was 
mailed  to  him,  not  where  it  was  delivered  personally:  Lane  v.  Keith,  58 
Tenn.  189;  Heew  v.  Creson,  57  Id.  458.  Courts  will  compel  the  return  of 
executions,  although  by  lapse  of  time  the  right  of  action  against  the  officer 
for  the  damages  resulting  from  the  non-return  has  been  bazred:  People  v, 
Everest,  4  Hill,  71. 

It  is  the  duty  of  the  officer  to  return  every  execution  delivered  to  him  for 
service.  This  duty  was,  as  we  have  shown  in  the  preceding  section,  enforced 
by  attachment.  The  remedy  by  attachment  waa  deemed  so  adequate,  that 
in  England  no  other  seems  to  have  been  allowed  to  the  plaintiff,  and  he  waa 
denied  the  right  to  sue  for  and  recover  damajs^es  for  the  non-return  of  hia 
writ:  Pardee  V,  Bobert&on,  0  Hill,  550;  Comfnontoealih  y,  McCoy,  8  Watts, 
153,  and  authorities  there  cited.  Hence,  in  some  of  the  United  States,  decis- 
ions have  been  made  affirming  that  the  plaintiff  could  sustain  no  aotioii 
against  the  officer  until  he  had  exhausted  his  remedy  by  attachment,  or  had, 
at  least,  taken  some  steps  tending  to  compel  the  making  of  the  return:  Com- 
monwealth  v.  Afagee,  8  Pa.  St.  240.  But  this  view  is  certainly  not  in  ac- 
cord with  the  great  majority  of  the  American  decisions  on  the  subject.  The 
duty  of  the  officer  is  to  return  the  writ  at  a  particular  time,  whether  ruled  to 
do  so  or  not.  The  fact  that  the  phiintiff  had  made  some  ineffectual  attempt 
to  compel  the  discharge  of  the  officer's  duty  would  tend  to  show  intentional 
neglect,  and  make  the  conduct  of  the  officer  appear  more  inexcusable  than  if  no 
such  attempt  had  been  made.  But  certainly  the  absence  of  the  attempted 
coercion,  on  the  part  of  the  plaintiff,  ought  not  to  justify  the  omission  of  an 
unmistakable  duty  on  tho  part  of  the  officer.  In  the  United  States,  many 
statutes  have  been  enacted  for  the  purpose  of  giving  ample  and,  in  most 
summary  and  punitive  redress  against  officers  neglecting  or  refusing  to 
turn  linal  process. 

Independent  of  these  statutory  provisions,  the  right  of  a  plaintiff  to 
maintain  an  action  against  an  officer  and  his  sureties  for  a  failure. to  maks 
a  return  has  been  generally  conceded:  Hatokina  v.  CommonweaUh^  1  Mon. 
144;  White  v.  Wilcox,  1  Conn.  347;  Burk  v.  Campbell,  15  Johns.  456;  ATo- 
Oregor  v.  Brown,  5  Pick.  170;  Keith  v.  CommonwealUif  5  J.  J.  Marsh.  350| 
BoUtnd  v.  BeiUlep,  4  Hen.  &  M.  461;  BunleU  v.  Bell,  5  N.  H.  433.  The  mis- 
conduct of  the  officer  may  have  in  fact  occasioned  no  injury  to  the  plaint- 
iff, but  the  latter  is  nevertheless  entitled  to  recover  at  least  nominal  dam- 
ages where  the  officer  does  not  show  a  valid  excuse  for  not  making  his  re- 
turn: Lajlin  wWillanl,  16  Pick.  64;  Oovernor  v.  Baker,  14  AU.  C52;'A'«"d- 
ihr  V.  Baker,  18  Vt.  454;  Ooodnow  v.  Willanl,  5  Meta  517.  An  officer  may 
successfully  defend  au  action  against  him  for  not  returning  an  execution 
by  sliowiug  that  tho  non -return  resulted  from  the  act  or  instructions  of  the 
plaintiff'  nobfrtmn.  v.  Coker,  11  Ala.  466;  Kennedy  v.  Smilfi,  7  Yeig.  472; 
Jioftinson  V,  I/arrisoH,  7  Humph.  189;  Oranbeny  v.  Crosby,  7  Heiak.  579; 
:shannon  v.  Clark,  3  Dana,  152;  Norris  v.  Stale,  22  Ark*  524;  or  was  ra*. 
iOed  or  waived  by  him:  McKinUy  v.  TuUU,  6  Lana.  214;  or  that  the  writ 
or  tiio  ju(l^iiK>iit  on  which  it  issued  was  void:  SlaUe  v.  JUcEae,  9  AU.  931; 
iitU  V.  Wait,  5  Vt.  124;  Omltam  v.  Chandler,  15  Ala.  342;  Bowen  v.  /oust, 
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13  lied.  25;  though  the  sheriff  can  not  take  advantage  of  any  mere  irregn* 
larity  in  the  judgment,  rendering  it  voidable  and  not  void:  Forsyth  v.  Camp* 
bell,  15  Hon,  236.  But  it  is  no  defense  that  the  writ  was  irregular,  where  the 
irregularity  is  not  such  as  to  render  it  void:  McRae  v.  Coklouglif  2  Ala.  74; 
BondararU  v.  Woods,  1  Id.  543.  That  the  judgment  was  paid,  has  been  held 
to  be  a  sufficient  excuse  for  not  returning  a  writ:  Evans  v.  Boggs^  2  W.  &  8. 
229.  That  the  execution  was  returned  in  a  few  days  after  the  proper  time  is 
no  defense:  Brookfield  v.  Benuen,  1  Abb.  Ct.  App.  210;  4  Tr.  App.  278; 
Peck  V.  HurlbuH,  46  Barb.  559;  nor  is  the  sheriff's  liability  affected  by  the 
fact  that  the  writ  came  to  his  hands  but  a  few  days  before  the  return  dayx 
Chaffin  V.  Stuart,  57  Tenn.  296. 

The  officer  may  have  no  perfect  defense  to  the  action,  and  yet  various  facts 
may  be  given  in  evidence  for  the  purpose  of  mitigatiiAg  the  damages.  It  was 
at  one  time  held  in  New  York  tha^  the  officer  might,  in  mitigation  of  damages, 
show  that  the  defendant  was  still  solvent,  and  that  the  plaintiff  might,  by 
taking  out  a  new  writ,  collect  the  full  amount  of  his  debt:  Stevens  v.  Bowe, 
3  I>en.  327,  overruled  in  Ledyard  v.  Jones,  7  N.  Y.  550.  If  this  defense  is 
permissible,  it  may  be  pleaded  to  each  of  several  consecutive  writs,  and  the 
plaintiff  thus  kept  out  of  his  money  for  an  interminable  period.  But  the 
better  opinion  is,  that  an  officer  who  fails  to  return  an  execution  becomes,  in 
the  absence  of  statutOEy  provisions  to  the  contrazy,  at  once,  Chaffin  v. 
Crutcher,  2  Sneed,  360,  prima  facie,  liable  to  the  plaintiff  for  the  full  amount 
ooUectible  under  the  writ:  Both  v.  DuvaU,  1  Idaho,  167;  People  v.  Boper,  4 
Scam.  560;  People  v.  Nichols,  Id.  560;  and  that  he  can  diminish  the  amount 
of  his  liability,  not  by  showing  that  the  writ  can  still  be  executed,  but  only 
by  proving  that,  from  the  insolvency  of  the  defendant,  pr  from  some  other 
sufficient  cause,  the  writ  could  not  be  satisfied,  and  therefore  that  its  non- 
return did  not  damage  the  plaintiff  to  the  amount  of  the  writ:  Bank  of  Borne 
V.  Curtiss,  1  Hill,  275;  Pardee  v.  Bobertson,  6  Id.  550;  Weld  v.  BartleU,  10 
Mass.  470;  Ledyard  v.  Jones,  7  N.  Y.  550;  Swezeyv,  Lott,  21  Id.  481;  Brook- 
field  V.  Bemsen,  1  Abb.  Ct.  App.  210;  4  Tr.  App.  278;  Taylor  v.  Hancock,  19 
La.  An.  466;  Bowman  v.  Cornell,  31)  Barb.  01);  /Voy>/«  v.  LoU,  21  Barbw  130. 
For  failure  to  return  a  vendUioni  eu-jumuA,  tUc  liability  of  the  officer  can  not 
exceed  the  value  of  the  property  directed  to  \>q  sold:  Johnson  v.  Oioathney, 
2  Bibb,  186. 

In  several  of  the  states  the  amount  of  an  officer's  liability  for  not  returning 
executions  is  fixed  by  statute;  and  the  insolvency  of  the  defendant  does  not 
mitigate  the  damages.  In  Alabama,  the  officer  is  liable,  by  way  of  penalty, 
for  twenty  per  cent,  of  the  amount  of  the  writ:  Noble  v.  Whetstone,  45  Ala. 
361.  In  Arkansaa  and  Missouri,  he  must  pay  the  whole  sum  due  to  plaintiff; 
Norris  v.  Stale,  22  Ark.  524;  Milbum  v.  State,  11  Mo.  188.  The  statutes  of 
Kentucky,  North  Carolina,  and  Virginia,  also  impose  a  penalty  on  the  officer: 
DeposUBanky.  Olenn,  1  Mete.  (Ky.)585;  Bichardson  v.  Wicker,  80  N.  a 
172;  Oraiidstaffy,  Bidgely,  30  Gratt.  1.  He  may  defend  himself  by  show- 
ing a  reasonable  excuse,  such  as  that  the  writ  was  accidentally  mislaid  or 
lost:  Waring  v.  Thomas,  1  Litt.  254;  Shippen  v.  Curry,  3  Mete  (Ky.)  184; 
Mitcheson  v.  Foster,  Id.  324.  Failing  to  return  the  writ  for  thirty  days  after 
the  return  day,  or  to  show  a  sufficient  excuse  for  not  doing  so,  he  becomes 
liable  for  the  full  amount  of  the  execution,  and  thirty  per  cent,  damagesi 
KeiUh  V.  Commonwealth,  5  J.  J.  Marsh.  359;  Floumey  v.  Bubey,  5  Id.  322.  In 
Lonisiaaa  and  New  Jersey  officers  are  liable  for  the  full  amount  of  the  writ^ 
unless  they  show  a  sufficient  excuse  for  not  returning  it:  Magee  v.  Bobins,  2 
La.  An.  411;  Ckisquet  v.  Bobins,  Id.  407;  Wel>b  v.  Kemp,  Id.  370:  Lay  v. 
Boyee,  3  Id.  622;  James  v.  Thompson,  12  Id.  174;  Bitter  v.  Merseles,  4 
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Zab.  G27;  Stryher  ▼•  Mertdu,  Id.  M2.  In  Ohio,  the  officer,  for  Culing  to 
retom  the  writ,  may  be  ameroed  in  the  amoont  of  the  debt,  danutgee,  and 
costs,  with  ten  per  cent,  added  thereto;  Seney's  Code  G.  P.,  sec  451;  Qra- 
ham  V.  NewUm,  12  Ohio^  210;  Mwrt  ▼.  MeCUitf^  16  Ohio  St.  60.  The  party 
prosecuting  the  officer  ''  most  bring  himself  boUi  within  the  letter  and  the 
spirit  of  the  law;**  and  theconrts  seem  to  seek  for  excoses  for  relieving  officers 
from  the  harsh  provisions  of  the  statute:  Moort  ▼.  McCUtf^  16  Ohio  St.  60: 
Duncan  V.  Drakely.  10  Ohio,  47;  WM  ▼.  Antpaek.  3  Ohio  St  522;  ConJUtiHr 
V.  Parker^  10  Id.  28;  Lauffdon  v.  Summery  Id.  77.  In  Tennessee,  the  in- 
solvency of  the  defendant  does  not  mitigate  the  damages  which  may  be  re- 
covered for  the  failure  to  make  due  return  of  a  writ:  Webb  v.  Amutrong,  5 
Humph.  379;  F<noler  v.  McDaniel,  6  Hetsk.  529.  If,  after  receiving  the  writ^ 
and  before  its  return  day,  the  officer's  official  term  expires,  and  he  has  made 
no  levy,  he  has  in  Tennessee  no  power  to  return  the  writ,  and  can  not  be 
proceeded  against  in  a  summary  manner  on  account  of  its  non-return:  /^»- 
drin  v.  Planter^  Bank,  7  Humph.  447;  NeU  v.  Beaumont,  3  Head,  550;  SlaU 
V.  Parehmen,  Id.  609. 

In  most  of  these  states,  the  proceedings  for  the  enf oroement  of  the  officer^s 
liability  are  of  a  summary  character.  No  new  or  independent  action  need 
be  commenced.  A  motion  may  be  made  in  the  suit  in  which  the  ezeco- 
tion  issued,  and  a  judgment  obtained  therein  against  the  officer  and  his  sure- 
ties, for  the  penalty  prescribed  by  statute:  Noble  v.  WheUtone,  45  Ala. 
861;  Che^fin  v.  Cruieher,  2  Sneed,  360;  Wingfield  v.  Ornsfty,  5Coldw.  241; 
Earl  v.  SmUh,  26  Tex.  522;  Bank  qfLouisviUe  v.  Bwri,  8  Bosh,  633;  Dmm  v. 
Newman,  7  How.  (Miss.)  582;  Btnwn  v.  Pcrter,  Meigs,  519;  Hand  o.  The 
SlaU,  5  Humph.  515;  Morehead  v.  HalUday,  1  Smed.  k  Bi.  625;  Savage,  e» 
parte,  4  Baxter,  337.  In  this  last  citation,  i :  wss  stated  that  the  Judgment 
against  the  sheriff  and  his  sureties,  to  be  valid,  should  set  forth  a  state  of 
facts  as  being  shown  in  proof,  anthorising  the  exenase  of  the  jurisdiction. 
'*It  is  not  required  that  the  proof  should  beset  out  in  detail;  it  is  enough  if 
the  court  assumes,  as  having  been  made  to  appesr,  the  state  of  facts  necea- 
ssry  to  justify  their  conclusion.  The  jurisdictional  facts  necesssxy  to  axipear 
in  a  judgment  against  a  sheriff  and  his  sureties  for  the  delinquency  of  his 
deputy  in  failiog  to  return  an  execution,  are  the  office  of  sherifl^  the  security- 
ship  of  defendanti  the  relation  of  deputy,  and  his  f ai^|^  to  rstom  the 
oution  according  to  law:  Snell  v.  RawUnga,  8  Humph.  M." 


Russell  v.  Bogebs. 

(10  'WwmwiTi,  4TS.] 

A  CBBDITO&  IV  HO  Signs  a  Coiifositxom  Dxxd,  releasing  the  debtor  from  all 
demands,  and  sets  opposite  his  name  an  amount  raprf^enting  his  debt, 
can  not  sue  the  debtor  on  ademand  accruing  prior  to  the  release,  and  en* 
tirely  distinct  from  the  debt  set  forth  in  the  deed. 

A  CBKDITO&  WHO  AimUMBS  TO  CoMFOUHD  10&   BIB    BMTIBa    DBMaVD,   cao 

not  subsequently  sue  the  debtor  on  a  daim  existing  prior  to  the  exaoataoa 
of  the  composition  deed. 
[ddi. — ^Whether  the  action  could  be  maintained  if  the  orsditor  was  jgnorsnt 
of  the  Crand  1^  which  the  daim  was  created,  giMsre. 

CoxpoBmon  between  debtor  and  creditor.    BuaseU  and  Hall 
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sued  Rogers  for  the  breach  of  a  covenant  contained  in  the  as- 
signment of  a  bond  and  warranty  to  confess  judgment  agaiust 
W.  &  L.  Jenksy  alleging  that  Sogers  had  received  satisfaction  of 
the  judgment,  and  discharged  the  same.  Other  facts  appear 
from  the  opinion  of  the  court  before  whom  it  came  on  a  de- 
murrer to  the  replication. 

8,  Stevens f  for  the  defendant. 
H.  P.  J9un/,  contra. 

By  Court,  Nxlsoh,  J.  The  replication  is  no  answer  to  the 
second,  third,  and  fourth  pleas  of  the  defendant.  The  cove- 
nant deohured  on  bears  date  the  eighth  of  March,  1821,  and  the 
breach  alleged  is  on  the  thirtieth  of  March,  1822,  when  the  de- 
mand, or  cause  of  action,  if  any,  accrued  to  the  plaintiffs.  The 
pleas  set  up  in  bar  of  the  action  a  release  under  seal,  executed 
on  the  eleventh  of  April,  1827,  and  they  expressly  aver  in  ad- 
dition, that  it  was  after  the  breaches  in  the  covenant  assigued, 
and  after  the  supposed  causes  of  action  mentioned  and  relied 
on  in  the  declaration. 

The  plaintiff,  in  his  replication,  craves  oyer  of  the  release, 
and  it  is  set  forth,  by  which  it  appears  that  the  defendant  pro- 
posed to  his  creditors  to  assign  to  trustees,  for  their  benefit,  all 
his  estate,  real  and  personal,  and  they  agreed  to  discharge  him 
from  any  demand  which  they  had  against  him.  This  was  on 
the  twentieth  of  March,  1827,  On  the  eleventh  of  April  the 
assignment  was  made,  and  on  the  same  day  the  deed  of  release 
was  executed  by  the  creditors,  among  whom  were  the  plaintiffs, 
by  which,  in  terms,  they  **  remised,  released,  exonerated,  and 
foi-ever  discharged,''  etc.,  the  defendant  ''from  all,  and  all 
manner  of  action  and  actions,  cause  and  causes  of  actio  us, 
suits,  bills,  bonds,  writings,  obligation s,  debts,  dues,  reckon- 
ings, accounts,  damages,  and  demands  whatsoever,  both  at  luw 
and  in  equity,  or  otherwise  howsoever  against  him,  which  tbey 
or  either  of  them  then  had,  or  shall  or  may  have,  by  reasou  of 
auy  act,  matter,  or  cause,  from  the  beginning  of  the  world  to 
the  date."  The  answer  given  to  this  deed  of  release,  thus  set 
forth,  is,  that  the  sum  of  nine  hundred  and  twenty-two  dollars 
and  eighteen  cents,  the  amount  set  opposite  to  the  plaintiff;^' 
names  to  the  agreement  to  accept  the  proposition  of  the  defend- 
ant, and  to  the  deed  of  release,  was  a  debt  and  demand  wholly 
distinct  and  different  from  the  cause  of  action  set  forth  in  the 
plaintifEi'  declaration,  and  that  the  covenant  there  relied  uu 
was  uot  included  in  the  demand  released.     This  presents  the 
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question  wbether  the  deed  of  release,  which  in  terms  is  general, 
and  embraces  CTeiy  demand  aDd  all  causes  of  action  of  every 
name  and  nature,  is  to  be  restrained,  and  deemed  to  operate 
ODly  upon  the  debts  set  opposite  to  the  names  of  the  plaintiflb. 

The  question  I  think  settled,  upon  principle  and  authority, 
against  the  plaintiffs.  In  Holmes  v.  Viner^  1  Esp.  131  (whidi 
was  confirmed  by  the  king's  bench  at  the  ensuing  term),  the 
plaintiff,  at  the  time  of  the  defendant's  composition  with  his 
creditors,  held  two  bills  of  exchange,  of  which  the  defendant 
was  acceptor,  and  was  also  his  creditor  to  the  amount  of  eighty- 
one  pounds,  for  goods  sold.  He  signed  only  as  a  creditor  for 
the  eighty-one  pounds,  and  took  his  dividend  on  that  sum. 
Afterwards,  when  the  two  bills  fell  due,  he  brought  an  action  to 
recover  them  of  the  defendant,  as  the  acceptor.  Lord  Ken- 
yon  decided  that  it  was  not  to  be  allowed  a  creditor  having 
several  demands  against  an  insolvent  person  to  split  them,  and 
come  in  under  the  composition  deed  for  part,  and  subsequently 
sue  for  the  remainder;  that  it  would  be  fraud  upon  the  other 
creditors,  and  defeat  the  object  of  the  composition,  which  was 
intended  by  them  to  discharge  the  insolvent  from  his  debts,  aa 
well  as  an  oppression  upon  the  debtor,  who  had  given  up  all 
his  property  to  constitute  a  fund  for  their  benefit.  He  consid- 
ered the  bills  as  discharged  by  signing  the  composition  deed. 
The  doctrine  of  this  case  has  been  supported  by  all  the  subse- 
quent cases:  15  Com.  L.  B.  502;  BrUUm  et  oi.  t.  Hughes,  Id* 
488;»  Knight  v.  Hunt,  3  Id.  310.* 

The  case  of  BriUon  v.  Hughes  ia  like  the  present.  At  the 
time  of  executing  the  composition  deed,  which  contained  a  re- 
lease of  all  demands,  nearly  in  the  terms  of  that  executed  in 
this  case,  the  plaintiff  held  two  bills  drawn  by  the  defendant, 
one  of  four  hundred  pounds,  the  other  of  one  hundred  and 
fifty-six  pounds  and  ten  pence.  The  latter  sum  only  was  put 
opposite  his  name,  and  that,  too,  at  the  request  of  the  defend- 
ant, under  an  expectation  that  the  acceptor  would  pay  the  other 
bill,  and  therefore  no  composition  notes  were  taken  for  it  by  the 
plaintiffs.  The  other  creditors  were  ignorant  of  this  arrange- 
ment, and  the  plaintiff  was  nonsuited  on  the  trial  on  the  authority 
of  Holmes  v.  Viner,  and  the  opinion  sustained  by  the  king's 
bench.  The  ground  is,  that  upon  the  face  of  the  composition 
deed,  the  creditor  assumes  to  compound  for  the  whole  of  his 
demand,  and  the  other  creditors,  therefore,  have  a  right  to  be- 
lieve that  the  sum  set  opposite  his  name  comprises  that  amount, 

i.8M0BlBg.4AO.  %,BmSBIt^4n, 
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and  to  take  this  fact,  with  others,  into  consideratioD,  in  forming 
their  judgment  as  to  the  propriety  of  entering  into  the  arrange- 
ment, and  to  allow  him  subsequently  to  set  up  a  debt  concealed, 
and  in  contradiction  to  the  face  of  the  deed,  would  be  a  viola- 
tion of  good  faith,  and  a  fraud  upon  the  other  creditors. 

We  admit  the  soundness  of  the  general  rule  of  law  in  the 
construction  of  instruments  relied  on  by  the  plaintiffs,  to  wit, 
that  general  words  or  expressions  used,  may  be  restrained  and 
qualified  by  subsequent  specifications  or  recitals;  but  no  one 
can  ef  amine  the  composition  deed  in  this  case  (and  I  consider 
the  deed  of  the  twentieth  of  March,  and  the  two  of  the  eleventh 
of  April,  1827,  as  constituting  but  one  instrument,  being  in 
pari  materia,  so  far  as  the  construction  of  them  is  concerned), 
and  come  to  the  conclusion  that  the  sums  set  opposite  the 
names  of  the  respective  creditors  do  not  embrace,  upon  a  fair 
interpretation,  every  demand  which  they  hold  against  the 
debtor.  The  agreement  of  the  creditors  on  the  acceptance  of 
Lis  proposition  to  give  up  all  his  property  is,  to  discharge  him 
from  any  demand  they  had  against  him;  and  after  the  surrender 
of  his  property,  they  release  him  from  all  manner  of  actions, 
causes  of  action,  debts,  dues,  damages,  and  demands,  down  to 
its  date.  So  scrupulous  are  courts  in  compelling  creditors  to 
the  observance  of  good  faith  towards  one  another,  in  cases  of 
this  kind,  that  any  security  taken  for  an  amount  beyond  the 
composition  agreed  upon,  or  even  for  that  sum,  better  than 
that  which  is  common  to  all,  if  unknown  at  the  time  to  the 
other  creditors,  is  void  and  inoperative:  Knight  v.  Hunt^  4  East, 
871,-*  2  T.  B.  763;  15  Ves.  62;  4  T.  R.  16G;  3  Id.  551. 

The  discharge  of  the  judgment  entered  upon  the  bond  and 
warrant  of  attorney  which  was  assigned  to  the  plaintiffs  by  the 
defendant,  on  the  eighth  of  March,  1821,  and  which  constitutes 
the  foundation  of  their  claim  in  this  case,  is  alleged  to  have 
been  given  on  the  thirtieth  of  March,  1822,  and  the  order  of 
this  court,  directing  satisfaction  to  be  entered  by  virtue  of  it, 
bears  date  the  third  of  May,  1830.  Now,  if,  in  point  of  fact,  the 
plaintiffs  were  ignorant  of  the  discharge  given  by  the  defend- 
ant (the  nominal  plaintiff  in  the  judgment)  at  the  time  of  the 
composition  deed,  and  relied  wholly  upon  that  security  for  the 
moneys  due  thereon,  and  therefore  honestly  believed  that  the 
nine  hundred  and  twenty-two  dollars  and  eighteen  cents  set 
opposite  to  their  names  was  the  only  demand  they  held,  or  in- 
tended to  hold,  against  the  defendant  at  the  tica^t  ^^^  ^\iicU 

1.  0Blxig.48a. 
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would  have  been  the  fact,  had  it  not  been  for  the  fraadulent 
conduct  of  the  defendant,  thus  concealed  from  them,  I  am  not 
prepared  to  say  this  would  not  be  an  answer  to  the  deed  of  re- 
lease, set  up  in  the  seyeral  pleas  in  this  case.  I  should  be 
reluctant  to  sustain  the  defense,  if  the  facts  justified  this  yiew 
of  the  case;  the  fraud,  in  such  case,  would  lie  wholly  with  the 
defendant.  The  only  difficulty  that  could  exist,  under  such 
circumstances,  in  sustaining  the  action,  would  be  with  regard 
to  the  rights  of  the  other  creditors,  within  the  cases  above  re- 
ferred to,  and  I  am  not  prepared  to  admit  that  difficulty  to  be 
insurmountable.  But  if  the  plaintiffs  knew  of  the  discharge 
of  the  judgment  when  they  signed  the  composition  deed,  and, 
of  course,  of  their  claim  upon  the  defendant  for  the  breach  of 
the  ooyenant,  there  is  no  difference  or  distinction  between  this 
debt  or  demand  and  any  other  they  might  have  against  him. 
Though  his  conduct  had  been  dishonest,  still  it  was  but  a  debt 
or  demand,  to  be  recovered  or  discharged  as  any  other  might 
be.  This  is  the  view  warranted  upon  the  pleadings,  and  upon 
which  the  case  is  determined. 

Judgment  for  defendant  on  demurrer,  with  leave  to  plaintiffs 
to  amend,  on  payment  of  costs. 


FssYATM  AoBEKMENT  IN  FRiLUD  ov  Othkb  Cbxdfiobs  to  ft  compoBJtinn 
deed  u  void:  WOUanu  v.  Schreiber,  14  Hnn,  40;  Kelioffg  v.  Bkkardf,  14 
Wend.  118;  Carroll  ▼.  Shidds,  6  E.  D.  Smith,  467. 


GhAITOLEB  V.  DUAKE. 

[10  WBBDKXto  868.] 

To  Eannji  tbm  Plaistiff  to  Oosts  in  mi  action  for  overflowing  hit  liad% 
it  must  be  shown  that  the  right  to  the  direct  use  by  entry  on  another^a 
land  came  directly  in  controversy;  the  statute  does  not  apply  to 
of  mere  oonseqnential  injuries  from  the  manner  in  which  one  naes 
own  land. 

DBnENDANT  IS  EimTLED  TO  Ck)BTa  whero  the  plaintiff  does  not  recover  more 
than  fifty  dollars  in  an  action  for  overflowing  hit  land,  although  a  parol 
license  so  to  do  came  in  question  on  the  trial 

MonoH  to  tax  costs  to  the  defendants  in  an  action  on  the 
case  for  overflowing  the  plaintiff's  land,  in  which  he  obtained 
a  verdict  for  fifty  dollars.  On  the  trial,  a  parol  license  thus  to 
overflow  the  plaintiff's  land  was  in  question. 

P.  Ocmsevoori  and  B.  F.  BtiUer^  for  the  defendantik 

Jl  WSUams,  conira. 
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By  Court,  Sdthbklaad,  J.  The  case  of  Otis  v.  BdU^  8  Johns. 
460,  is  an  express  adjudication  upon  the  precise  point  presented 
tn  this  case.  The  action,  and  the  ground  of  defense,  and  all 
Uie  dronmstances  in  that  case,  were  precisely  the  same  as  in  this; 
and  it  was  there  held  that  the  setting  up  of  a  parol  license  from 
the  plaintiff,  to  oyerflow  his  land  by  means  of  a  mill-dam  erected 
upon  the  defendant's  own  land,  did  not  bring  the  freehold  or 
title  to  the  land  in  question,  so  as  to  entitle  the  plaintiff  to  costs 
under  the  statute,  upon  a  recovery  of  less  than  fifty  dollars. 
The  court  say  there  was  no  claim  of  a  right  of  entry  in  the  plaint- 
iffs land,  nor  of  any  direct  use  or  enjoyment  of  it.  The  de- 
fendant merely  sets  up  a  right  to  use  his  own  land,  in  the  man« 
ner  he  has  done,  by  erecting  the  dam,  and  that  any  consequent 
tial  injury  to  the  plaintiff  was  waived  by  his  express  license  for 
that  purpose,  and  that  it  was  a  mere  damyium  ab8qu£  injuria^  for 
which  the  plaintiff  has  no  right  of  action.  The  statute  applies 
only  to  cases  where  a  claim  or  question,  as  to  the  direct  use  by 
entry  on  another's  land,  comes  in  controversy;  not  to  cases  of 
mere  consequential  injury,  resulting  from  the  particular  man- 
ner in  which  the  defendant  may  use  or  occupy  his  own  land. 

Although  the  language  of  the  revised  statutes,  2  Bev.  Stat.  614^ 
sec.  8,  sub.  8,  is  somewhat  different  from  the  old  act,  it  is  be- 
lieved that  the  legislature  intended  to  do  no  more  than  adopt 
the  construction  which  had  previously  been  put  upon  the  old 
act.  It  had  been  decided  in  Heaton  v.  Ferris,  1  Johns.  146,  that 
a  claim  to  the  right  of  way,  either  by  grant  or  prescription, 
brought  the  title  to  land  in  question;  and  in  Eustace  v.  Ikdhifl^ 
2  Johns.  186,  and  Tancliff  v.  Lawyer^  8  Cow.  882,  that  a  claim 
of  right  by  prescription  to  overflow  the  plaintiff's  land,  or  by 
an  uninterrupted  enjoyment  of  it  for  twenty  years,  also  brought 
the  title  to  land  in  question,  within  the  meaning  of  the  statute. 
It  was  the  principle  of  these  decisions,  I  apprehend,  which  the 
legislature  intended  to  adopt  in  the  revised  statutes.  I  am  per- 
suaded they  had  no  intention  to  make  so  important  an  altera- 
tion in  the  law  as  is  contended  for  by  the  plaintiff  in  this-case. 
This  opinion  is  strengthened  by  the  notes  of  the  revisors,  in 
which  the  above  decisions  are  referred  to,  as  the  foundation  of 
the  change  of  phraseology  which  they  recommend. 

The  motion  of  the  defendants,  for  costs,  must  therefore  be 
granted. 

Fdllowed  in  Wickham  v.  8edy,  18  Wend.  650;  People  t.  N.  T.  C.  P.,  Id. 
680;  Samet  v.  Ketty,  10  How.  410;  DoUuU  v.  Eiidyt  7  "^^^  '^^*  ^^^^^^^^^^ 
V.  IfeCbnJiel^  20  Id.  819;  a  a,  21  N.  T.  47a 
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Smith  v.  Cutler. 

[10  Wjciidkll,  689.] 

Ck)UBT  nAS  Power  to  Vacatk  an  Award  for  corruption,  fraud,  miaoon- 
duct,  or  mifibehavior,  or  to  modify  it  for  miscalculation,  impecfectioDB  in 
form,  or  where  it  is  beyond  the  submission. 

Tub  Revised  Statutes  hays  not  Altered  the  Law  in  respect  to  the 
power  of  the  court  to  set  aside  an  award  for  misconduct  of  the  arbi- 
trators. 

Misconduct  and  Misbehavior  do  not  refer  to  errors  of  judgment^  but  im- 
ply an  intention  to  do  wrong. 

Unless  in  Case  of  a  Miscalculation,  the  court  can  not  modify  an  award 
affecting  its  merits. 

Motion  to  Vacate  or  Modify  an  Award  should  be  made  at  some  special 
term  after  the  publication  of  the  award,  and  before  the  next  regular 
term;  but  if  made  at  such  term,  it  is  in  time  to  save  the  party's  right. 

When  the  Statute  Speaks  of  Terus,  the  terms  constituted  by  law  aro 
meant,  and  not  special  motion  days,  known  as  special  terms. 

MonoN  to  vacate  or  modify  an  award  of  arbitrators  made  in 
August,  1833.  Smith  gave  notice  of  motion  to  be  made  at  the 
general  October  term.  Cutler  obtained  his  costs,  the  court  re- 
fusing to  hear  the  motion,  it  being  non-enumerated  business. 
Smith  now  renewed  his  motion,  but  Cutler  objected  that  the 
application  was  too  late,  that  it  should  have  been  made  at  a 
special  August  term.  The  objection  was  met  by  the  excuse 
that  the  party  misapprehendiug  the  practice,  had  noticed  the 
ease  for  the  October  term.  The  objection  was  overruled;  and 
the  party  urged  that  the  award  was  not  warranted  by  the  evi- 
dence. 

8.  Cheever,  in  support  of  the  motion. 

/.  X.  Wendell,  contra. 

By  Court,  Sayaob,  C.  J.  The  court  have  power  to  vacate  an 
award:  1.  If  procured  by  corruption,  fraud,  or  other  undue 
means.  2.  If  there  was  corruption  in  the  arbitrators  or  either 
of  them.  3.  If  the  arbitrators  were  guilty  of  misconduct  in  re- 
fusing to  postpone  the  hearing  for  good  cause,  or  in  refusing 
proper  evidence,  or  other  misbehavior  affecting  the  right  of 
either  party.  4.  It  the  arbitrators  exceeded  their  powers,  or 
the  award  is  not  final,  and  the  court  have-  power  to  modify  the 
award.  1.  Where  there  is  an  evident  miscalculation  of  figures, 
etc.  2.  Where  the  arbitrators  have  awarded  out  of  the  sub- 
mission, etc.  3.  Where  the  award  is  imperfect  in  form,  not 
affecting  the  merits.  Before  the  revised  statutes,  it  was  well 
settled  that  an  award  could  not  be  set  aside  in  this  court,  unless 
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for  corraption  or  misconduct  in  the  arbitrators.  Tbe  revised 
statutes  do  not  seem  to  have  altered  tbe  law  in  that  respect. 
The  court  may  now  vacate  the  award,  if  procured  by  corruption 
of  the  party  or  any  other  person,  or  if  there  was  partiality, 
corruption,  or  misconduct  in  the  arbitrators,  thus  far  clearly 
excluding  an  error  of  judgment  in  the  arbitrators.  The  terms 
misconduct  and  misbehavior,  as  used  here,  are  not  applicable  to 
a  mere  error  in  judgment,  but  imply  an  intention  to  do  wrong. 
In  the  fourth  subdivision  of  section  10,  the  power  to  vacate  is 
given,  where  the  arbitrators  have  exceeded  their  powers,  or  im- 
perfectly executed  them,  whether  honestly  or  dishonestly.  The 
legislature  seem  cautiously  to  guard  against  any  intermeddling 
with  an  award  upon  the  merits.  Where  the  court  have  power 
to  modify,  it  is  only  with  an  intent  to  perfect  what  was  imper- 
fectly attempted  to  be  done  by  the  arbitrators.  Unless  in  the 
case  of  a  miscalculation  of  figures,  the  court  can  make  no  mod- 
ification affecting  the  merits.  It  could  never  have  been  the  in- 
tention of  the  legislature  that  this  court  should  sit  in  review 
upon  the  decisions  of  all  the  arbitrators  in  the  state;  if  such 
had  been  their  intention,  they  would  have  provided  some  writ 
of  review  or  writ  of  error.  It  was  intended  to  give  relief  in 
cases  of  corruption  or  improper  conduct  on  the  i)art  of  the  ar- 
bitrators or  parties,  or  where  there  was  a  want  of  jurisdiction, 
or  the  award  was  not  final;  but  in  no  other  case.  The  object 
of  this  application  is  to  review  the  acts  of  the  arbitrators  upon 
the  merits.  There  is  no  pretense  of  any  misconduct,  except 
the  errors  in  judgment  of  the  arbitrators,  and  therefore  we 
have  no  right  to  interfere  with  them. 

A  question  was  raised,  whether  this  motion  was  made  in  time. 
The  statute  says  the  application  shall  be  made  at  the  next  term 
after  the  publication  of  the  award.  This  application  was  so 
made,  and  though,  by  the  present  practice  of  the  court,  it 
could  not  then  be  discussed,  the  party  was  in  season,  and  should 
not  lose  his  rights.  The  motion  should  properly  be  made  at 
some  special  term  after  the  publication  of  the  award,  and  before 
the  next  regular  term;  but  if  made  at  such  term,  it  is  in  time  to 
save  the  party's  rights.  When  the  statute  speaks  of  terms,  the 
terms  constituted  by  law  are  meant,  and  not  special  motion 
days,  to  which  have  been  given  the  designation  of  special 
terms. 

Motion  denied  without  costs. 


Fob  WH4T  Cauhes  Courts  will  Set  aside  Awabd*  —  ®**  MtrriU  v. 
ThamjMon,  27  N.  Y.  233;  Emmet  v.  Hoyt,  17  Wend,  416;  TtarnbuU  v,  IfotfliH 
37  How.  21;  Kelcham  v.  Woodrvff,  26  Barb.  149. 
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Van  Rensselaer  v.  Radcuff. 

[10  WKirow.fi,  639.] 

Common,  or  a  Right  of  Common,  is  a  right  or  privilege  which  sevenl  penoiiB 

have  to  the  produce  of  the  landB  or  waters  of  another. 
Common  Appendant  is  a  right  annexed  to  the  possession  of  arable  land,  bj 

which  the  owner  is  entitled  to  feed  his  beasts  on  the  lands  of  another, 

nsaally  of  the  owner  of  the  manor  of  which  the  lands  entitled  to  coin- 

mon  are  a  part,  and  can  be  claimed  by  prescription  only. 
Common  Appubtenant  does  not  necessarily  arise  from  any  connection  of 

tenure,  but  mast  be  claimed  by  grant  or  prescription;  it  may  be  created 

by  grant,  and  may  be  annexed  to  any  kind  of  land,  whether  arable  or 

not. 
Common  in  Gboss  has  no  relation  to  the  tenure  of  lands,  but  is  annexed  bj 

deed  or  prescription  to  a  man's  person. 
Common  op  Estoysbs  is  the  right  a  tenant  has  to  take  necessary  wood  aad 

timber  from  the  woods  of  the  lord  for  fencing,  fuel,  etc,  and  may  be 

either  appendant  or  appurtenant. 
Common  op  Estovers  are  not  Appobtionable.— The  common  belongs  to 

the  entire  tract  as  an  entirety,  and  if  the  owner  of  such  tract  oanveys  to 

different  persons,  the  common  is  extinguished,  and  can  not  be  revived  bnt 

by  a  new  grant. 
Whxbb  a  Common  op  Estovers  Descends  upon  Several,  althon^  they  can 

not  enjoy  it  severally,  they  may  convey  to  one  who  might  enjoy  it  in 

severalty  as  an  entirety. 
The  Lord  op  the  Manor  may  Improve  his  Waste  Land,  provided  he  leeres 

enough  for  those  entitled  to  common. 
To  Bar  a  Common,  tho  improvements  by  the  lord  must  be  aetoal  bona  JSde 

improvements;  a  mere  possession  fence  is  not  sufficient.     A  stranger, 

however,  can  not  question  the  sufficiency  of  the  improvement. 
Where  a  Common  is  not  Apportionable,  a  purchase  by  the  commoner  ol 

a  part  of  the  land  subject  to  the  common  extinguishes  it 
Title  to  Land  not  in  Another's  Possession,  is  sufficient  to  maintain  tiea- 

pass  against  a  stranger. 

Ebbob  from  the  common  pleas.  Trespass  brought  by  Stephen 
Van  Bensselaer,  jun.,  against  Badcliff  for  entering  a  certain 
close  and  cutting  and  carrying  away  timber.  Plea,  the  general 
issue,  with  notice  of  special  matter.  The  plaintiff  proved  the 
leasing  to  himself  by  the  elder  Van  Bensselaer,  of  the  premises 
in  question y  and  "all  the  unappropriated  lands"  in  certain 
towns,  in  November,  1819,  not  theretofore  granted  or  conveyed 
to  others,  and  proved  the  cutting  of  three  hundred  or  four  hun- 
dred rails  in  the  locus  in  quo  by  the  defendant  in  February  or 
March,  1830.  The  defendant  then  produced  in  evidence  a  lease 
in  fee  from  the  elder  Van  Bensselaer,  "  lord  and  proprietor  of  the 
manor  of  Bensselaerwyck,*'  to  Jacob  Truax,  on  the  fourth  of 
September,  1769,  of  a  certain  faim  situate  in  the  same  town  with 
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the  I0CU8  in  quo,  and  in  the  said  manor,  **  containing  one  hun- 
dred and  eighty-one  acres,  together  with  free  liberty  for  out-drift 
of  cattle,  and  cutting  and  carrying  away  of  timber  for  building, 
fencing,  and  fuel  in  the  unappropriated  lands  of  the  said  manor, 
for  the  use  of  the  said  hereby  released  lands  only,"  reserving 
certain  mill  privileges  and  the  right  to  appropriate  lands  for 
certain  specified  purposes.  In  December,  1769,  Jacob  conveyed 
the  farm  granted  to  him,  by  two  distinct  deeds,  to  his  sons 
Andrew  and  John,  each  deed  containing  the  words,  *'  together 
with  the  rights,  members,  and  appurtenances  thereof,  and  all 
houses,  edifices,  profits,  advantages,  emoluments,  and  heredita- 
ments to  the  same  belonging  or  appertaining/'  In  June,  1815, 
Andrew  conveyed  his  portion  to  John  Tayler.  John  Truaz 
died  testate,  leaving  his  portion  to  his  wife,  who  conveyed  to 
Tayler  in  1818.  Tayler  devised  the  farm  to  Cooper,  under 
whom  the  defendant  cut  the  rails  which  were  used  in  making 
and  repairing  the  fences  on  the  farm,  and  were  necessary  for 
that  purpose.  It  also  appeared  that  the  locus  in  quo  was  in- 
closed by  a  mere  possession  fence,  and  that  the  elder  Van 
Bensselaer  leased  part  of  the  manor  unappropriated,  to  John 
Truax  in  1791,  which  subsequently  passed  to  Tayler,  who  was 
entered  on  the  landlord's  books  as  tenant  of  the  same. 

The  defendant  insisting  that  he  was  entitled  to  a  verdict,  the 
plaintiff  objected  on  the  grounds  that:  1.  Neither  of  the  con- 
veyances to  the  sons  of  Jacob  Truax,  nor  the  subsequent  con- 
veyances under  which  Tayler  held,  contained  an  express  grant 
of  the  right  of  common.  2.  The  right  of  common,  granted  by 
the  original  lease,  was  for  the  farm  thereby  conveyed  as  an  en- 
tirety only,  and  that  such  right  was  not  susceptible  of  being 
assigned  to  different  lessees  at  the  same  time.  8.  By  the  terms 
of  the  grant  of  the  right  of  common  to  Jacob  Truax,  the  right 
to  make  future  appropriations  was  reserved  to  the  lord  of  the 
manor,  and  the  lease  to  the  plaintiff  was  au  appropriation 
within  the  meaning  of  the  grant.  4.  Tayler  having  become 
owner  of  the  farm  leased  to  John  Truax  in  1791,  which  was  part 
of  the  manor  unappropriated  in  1769,  the  whole  right  of  com- 
mon as  to  him  and  those  claiming  under  him  was  extinguished. 
5.  There  being  no  covenants  in  the  lease  of  1769,  neither  the 
grantor  nor  his  heirs  nor  assigns  were  bound  to  retain  a  sufiEi- 
ciency  of  common.  The  objections  were  overruled,  and  a  ver- 
dict directed  for  the  defendant  Verdict  accordingly  >  ^^^  judg- 
ment. 
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c/.  T,  B.  Vian  Vechien,  for  the  plaintiff.  The  right  of  common 
of  estovers  was  appurtenant,  not  apportionable,  and  therefore 
eziinguished  by  the  conveyance  in  separate  parcels  to  the  sonv 
of  Jacob  Truax:  2  Inst.  85,  a;  4  Oo.  37;  Oo.  Lit.  121,  122; 
M^Lsgrove  v.  Gave,  Willes,  322;  Wild's  case,  8  Oo.  78;  Co.  Lit. 
164,  c;  Cra.  Dig.,  tit.  23,  sec.  37;  Finch  Law,  book  2,  c.  9, 
p.  158;  Co.  Lit.  147,  148,  a;  2  Fitzh.  N.  B.  180,  h;  LuUrdVs 
case,  4  Co.  86.  The  severance  of  an  entirety,  such  as  an  en- 
tirety of  common  of  estovers,  by  act  of  the  parties,  and  some* 
times  by  operation  of  law,  works  an  extinguishment:  KnigfU  t. 
Buck,  1  And.  175,  in  11  Yin.,  tit.  Extinguishment,  pi.  4;  Bruer" 
ton's  case,  6  Co.  1;  Wiseman  v.  Wallinger,  Godb.  95,  pi.  107. 
In  support  of  the  third  of  the  above  positions,  counsel  cited  3 
Kent  Com.  323-326;  Glover  v.  Lane,  3  T.  B.  445;  Arlell  v.  Ellis, 
7  Barn.  &  Cress.  364. 

B.  J,  Hilton,  contra,  to  show  that  a  common  of  estovers  was 
apportionable,  cited  Livingston  v.  Ten  Broeck,  16  Johns.  15  [8 
Am.  Dec.  287];  Co.  Lit.  122,  b;  Cro.  Car.  582;  8  Co.  156;  Hob. 
235;  5  Yin.  17,  pi.  19;  2  Bl.  Com.  33. 

By  Court,  Savaqe,  C.  J.  Common  or  a  right  of  common,  is  a 
right  or  privilege  which  several  persons  have  to  the  produce  of 
the  lands  or  waters  of  another.  Thus,  common  of  pasture  is  a 
right  of  feeding  the  beasts  of  one  person  on  the  lands  of  anoth- 
er; common  of  estovers  is  the  right  a  tenant  has  of  taking  nec- 
essary wood  and  timber  from  the  woods  of  the  lord,  for  fuel, 
fencing,  etc. ;  common  of  turbary  and  piscary  are,  in  like  man* 
ner,  rights  which  tenants  have  to  cut  turf  or  take  fish  in  the 
grounds  or  waters  of  the  lord.  All  these  rights  of  oommon 
were  originally  intended  for  the  benefit  of  agriculture,  and  for 
the  support  of  the  families  and  cattle  of  the  cultivators  of  the 
soil.  They  are  in  general  either  appendant  or  appurtenant  to 
houses  and  lands.  There  is  much  learning  in  the  books  rel- 
ative to  the  creation,  apportionment,  suspension,  and  extin- 
guishment of  these  rights,  which,  fortunately  in  this  country,  we 
have  but  little  occasion  to  explain;  but  few  manors  exist  among 
us  as  remnants  of  aristocracy  not  yet  entirely  eradicated.  These 
common  rights  which  were  at  one  time  thought  to  be  essential 
to  the  prosperity  of  agriculture,  subsequent  experience,  even  in 
England,  has  shown  to  be  prejudicial.  In  this  country  such 
rights  are  uncongenial  with  the  genius  of  our  government,  and 
with  the  spirit  of  independence  which  animates  our  oultivators 
of  the  soil.    In  our  state,  however,  we  have  the  manors  of  Liv- 


Oct.  1833.]      Van  Eensselaer  v.  Radclipf.  585 

ingston  and  of  Bensselaerwyck,  iu  which  these  rights  have 
existed,  and  to  some  extent  do  still  exist,  and  we  are  obliged, 
therefore,  to  look  into  the  doctrine  of  commons  to  ascertain  the 
rights  of  parties,  and  do  justice  between  them. 

Common  of  pasture  is  the  principal  of  these  rights,  and  there 
fore  most  of  the  cases  found  in  the  books  relate  to  that  species 
of  common.  This  was  appendant,  appurtenant,  iu  gross,  or 
because  of  vicinage;  of  the  last  I  shall  take  no  notice,  because 
it  is  not  applicable  to  estovers.  Common  appendant  is  a  right 
annexed  to  the  possession  of  arable  land,  by  which  the  owner 
is  entitled  to  feed  his  beasts  on  the  lands  of  another,  usually  of 
tbe  owner  of  the  manor  of  which  the  lands  entitled  to  common 
are  a  part.  This  kind  of  common  must  hare  existed  from  time 
immemorial,  and  can  be  claimed  by  prescription  only,  and  is 
confined  to  such,  and  so  many  cattle  as  are  necessary  to  plow 
and  manure  the  land  which  is  entitled  to  common,  and  which 
are  levant  and  couchant,  that  is,  so  many  as  the  land  will  sustain 
during  the  winter.  Common  appurtenant  does  not  necessarily 
arise  from  any  connection  of  tenure,  but  must  be  claimed  by 
grant  or  prescription.  It  may  be  created  by  grant,  and  may  be 
annexed  to  any  kind  of  land,  whether  arable  or  not.  Common 
in  gross  has  no  relation  to  the  tenure  of  land,  but  is  annexed 
by  deed  or  prescription  to  a  man's  person. 

Common  of  estovers  must,  I  apprehend,  be  either  appendant 
or  appurtenant;  they  are  necessarily  incident  either  to  houses 
or  lands.  This  right  of  common  may  exist  by  prescription, 
and  is  then  appendant,  or  be  especially  granted,  and  then  it 
becomes  appurtenant:  3  Cru.  Dig.  83-90;  3  Bl.  Com.  33,  34. 
Whether  this  kind  of  common  is  apportionable  is  the  principal 
question  in  this  case.  It  seems  to  have  been  doubted  hereto- 
fore whether  common  of  pasture  was  apportionable,  and  we 
find  the  subject  elucidated  by  Chief  Justice  Willes,  in  Bennett 
v.  Reave,  Willes,  227,  as  late  as  the  year  1740.  He  says,  com- 
mon of  pasture  appendant  may  be  apportioned;  for  as  the  land 
is  entitled  to  common  only  for  such  cattle  as  are  necessary  to 
plow  or  manure  the  land,  the  common  can  not  be  surcharged 
by  any  number  of  divisions  or  subdivisions  in  consequence  of 
alienation.  It  had  been  contended  in  that  case  that  the  owner 
of  every  parcel,  even  a  yard,  was  entitled  to  common  for  beasts 
of  the  plow  as  well  as  other  cattle,  on  the  assumed  ground  that 
the  tenant  was  bound  to  plow  the  lord's  land,  and  therefore 
must  have  a  team,  and  of  course  must  have  them  pastared;  \>\xt 
it  was  clearly  shown  that  the  team  eatitled  ^  paaWxe  ^as 
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Bach  a8  was  necesaaiy  for  plowing  the  land  entitled  to  csom*- 
mon»  and  it  made  no  difference  into  how  many  hands  it  went; 
no  more  team  was  necessary  for  plowing,  and  no  more  cattle 
necessary  for  manuring.  Such  common  is  apportiouable,  and 
the  common  being  incident  to  the  land,  passed  with  it  in  soch 
proportions  as  the  land  should  be  divided  into;  the  assignee  of 
Lalf ,  for  instance,  of  the  land,  was  entitled  to  half  the  right  of 
common.  This  case  was  of  common  appendant,  and  of  this 
kind  of  common,  of  pasture,  it  is  said,  it  is  apportionable  either 
when  part  is  purchased  by  the  lord,  or  any  other  person. 
Common  appnrtenant  of  pasture  is  also  apportionable  by  aliena^ 
tion  of  part  of  the  land,  but  not  if  the  person  entitled  to  it 
purchases  part  of  the  land  out  of  which  the  common  is  to  be 
had:  8  Cru.  92,  93;  Co.  Lit.  122,  a;  and  the  reason  assigned  is, 
because  common  appurtenant  is  against  common  right,  whereas 
common  appendant  is  of  common  right:  4  Co.  36;  8  Id.  78. 

The  authorities  also  inform  us  that  common  of  estovers  can 
not  be  apportioned.  Lord  Coke  says:  "  If  a  man  have  reasona- 
ble estovers,  as  housebote,  etc.,  appendant  to  his  freehold,  they 
are  so  entire  that  they  shall  not  be  divided  between  copar* 
ceners:"  Co.  Lit.  164,  b;  3  Cru.  93.  Lord  Mountjoy's  case 
is  there  stated,  which  was  that  of  common  of  turbary,  and  it 
was  resolved  that  he  could  not  assign  his  interest  to  one  or 
more,  for  that  might  work  a  prejudice  and  surcharge  to  the 
tenant  of  the  land,  and  therefore,  if  such  an  inheritance  descend- 
ed to  parceners,  it  can  not  be  divided.  In  LuUrd's  case^  4  Co. 
87,  Lord  Coke  says:  "  So,  if  a  man  has  estovers  by  grant  or 
prescription  to  his  house,  although  he  alters  the  rooms  and 
chambers  of  this  house,  as  to  make  a  parlor  where  it  was  the 
hall,  or  the  hall  where  the  parlor  was,  and  the  like  alterations 
of  the  qualities,  and  not  of  the  house  itself,  and  without  making 
new  chimneys,  by  which  no  prejudice  accrues  to  the  owner  of 
the  wood,  it  is  not  any  destruction  of  the  prescription,  for 
then  many  prescriptions  would  be  destroyed;  and  although  he 
builds  a  new  chimney  or  makes  a  new  addition  to  his  old  house,  by 
that  he  shall  not  lose  his  prescription;  but  he  can  not  employ 
or  spend  any  of  his  estovers  in  the  new  chimneys,  or  in  the 
part  newly  added:"  3  Cru.  89.  Estovers  appurtenant  to  a 
house  can  not  be  separated  from  the  house,  but  must  be  spent 
on  the  house:  3  Id.  89;  Plowd.  382.  These  authorities  seem  to 
be  express  that  common  of  estovers  can  not  be  apportioned,  and 
for  the  reason  that  thereby  the  land  out  of  which  the  estovers 
are  to  be  taken  would  be  surcharged.    If,  for  instance,  estovem 
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are  granted  as  belongiDg  to  a  fann  of  two  handred  acres,  so 
long  as  this  is  one  farm,  there  is  bat  one  house,  and  probably 
not  more  than  two  chimneys;  but,  if  this  farm  is  divided  into 
two,  another  house  becomes  necessary,  and  doable  the  number 
of  chimneys  most  be  supplied.  This  would  be  an  injury  to  the 
lord.  So,  also,  of  fences  and  buildings;  by  dividing  the  farm 
into  two,  more  fences  and  buildings  become  necessary,  and  if 
both  are  to  be  supplied  from  the  woods  of  the  lord,  an  increased 
quantity  would  be  taken,  where,  by  the  grant  itself,  only  esto- 
Tere  for  one  farm  were  allowed.  As  these  estovers  can  not  be 
apportioned,  neither  of  the  tenants  among  whom  the  farm  is 
divided  can  have  them,  and  therefore  they  become  extinguished. 
Common  of  estovers  must  be  considered  as  an  entire  thing,  not 
to  be  divided;  and  in  case  of  a  common  person,  if  an  entire 
thing  be  divided  or  extinguished  in  part  by  the  act  of  the 
party,  it  is  an  extinguishment  of  the  whole;  but  otherwise 
where  it  is  by  the  act  of  God  or  the  law:  11  Yin.  667,  pi.  4,  tit. 
Extinguishment,  P;  Bruerion's  case^  6  Co.  1;  Turringham'sccise, 
4  Id.  87. 

Lord  Coke  also  says:  ''  If  a  man  have  reasonable  estovers,  as 
housebote,  heybote,  etc.,  appendant  to  his  freehold,  they  are 
so  entire  as  they  shall  not  be  divided  between  coparceners:" 
Co.  Lit.  164,  b.  In  answer  to  the  question.  What  shall  become 
of  such  inheritances?  he  says  it  appears  by  the  books  that  the 
eldest  shall  have  them,  and  the  others  a  contribution;  but  if  no 
other  property  descended  from  which  contribution  could  be  had, 
then  the  parceners  should  have  alternate  enjoyment,  or,  in  case 
of  piscary,  one  shall  have  the  first  fish  and  another  the  second; 
and  so  of  a  toU-dish,  where  the  hereditament  was  the  toll  of  a 
mill.  If,  however,  that  doctrine  were  applicable  here,  it  would 
only  relate  to  descents,  not  alienation  by  deed,  and  even  as  to 
descents,  it  has  been  held  that  one  of  several  heirs,  to  whom  a 
right  of  estovers  descended,  could  not  alien  his  share  so  as  to 
authorize  the  assignee  to  enter  and  cut  wood:  Leyman  t.  Abeel, 
16  Johns.  30.  This  case  of  Leyman  y.  Abeel  recognizes  the 
doctrine  which  I  have  advanced,  tbat  estovers  are  notapportion- 
able.  There  one  of  the  proprietors  of  the  Catskill  patent  devised 
certain  lands  to  his  two  sons,  and  gave  each  an  undivided 
moiety  of  his  right  in  the  undivided  lands;  he  also  devised  por- 
tions of  lands  to  each  of  his  three  daughters  and  to  a  grand- 
daughter. He  then  gave  to  each  of  his  children  liberty  of  cut- 
ting wood  and  taking  stone  from  any  of  big  ^nd^^^^^  "V^onA^  in 
eommon  forever.    The  land  subject  to   o^^w^ixiou  Vjecaxxift  l\ie 
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property  of  the  plaintiff.  One  of  the  five  children  of  the  pro- 
prietor, Nelly  Abeel,  died  in  1809,  leaving  four  children,  one  of 
whom  conveyed  his  right  to  cut  wood  and  carry  away  stone  ta 
the  defendant,  who  did  cut  and  carry  away  five  loads  of  wood, 
for  which  the  suit  was  brought.  It  was  held  that  the  right  of 
Nelly  Abeel  descended  to  all  her  children,  but  that  the  right  to 
cut  wood,  although  descendible  and  alienable,  could  not  be 
enlarged  so  as  to  defeat  the  intention  of  the  devisor,  by  impart- 
ing the  entire  right  to  be  enjoyed  by  each;  that  one  could  not 
alone  convey  any  right;  of  course  one  alone  had  no  right  to  cut 
wood;  but  from  this  case  it  would  follow,  that  as  the  right  was 
an  entirety  and  had  devolved  by  operation  of  law  upon  four, 
although  they  could  not  enjoy  it  severally,  they  might  jointly 
convey  it  to  one  who  might  enjoy  it  in  severalty  as  an  entirety. 
It  follows  also  from  the  doctrine  of  this  case  that  the  owner  of 
such  a  right  can  not  divide  it,  t.  e.,  by  the  act  of  the  party;  if 
he  conveys  part  of  the  lands  entitled  to  common,  granting  the 
right,  it  can  not  be  enjoyed.  The  common  belongs  to  the  whole 
farm  as  an  entirety,  not  to  parts  of  it.  This  would  enlai^ge  the 
right  to  the  prejudice  of  the  land  out  of  which  the  common  waa 
to  be  taken.  As  no  one  portion  of  the  land  entitled  to  the 
common  could  enjoy  it,  it  is  necessarily  extinguished;  and  beiug 
extinguished,  it  can  not  be  revived,  only  by  a  new  grant.  It  is 
contended,  by  the  counsel  for  the  defendant  in  error,  that  the 
case  of  Livingston  v.  Ibn  Broeck,  16  Johns.  14  [8  Am.  Dec.  287], 
contains  a  contrary  doctrine.  It  was  oonceded  that  the  question 
of  extinguishment  did  not  arise  in  that  case,  but  the  learned 
judge  who  gave  the  opinion  of  the  court  does  say  that  common 
appurtenant  can  be  apportioned,  and  he  refers  to  several  cases 
as  sustaining  the  position,  all  of  which  cases  are  cases  of  com- 
mon of  pasture. 

It  will  be  seen,  by  applying  these  principles  to  this  case,  that 
Jacob  Truax  was  entitled  to  common;  but  when  he  conveyed 
his  farm,  on  the  fifteenth  of  December,  1769,  part  to  one  son 
and  part  to  another,  thereby  creating  two  farms  out  of  the  one 
entitled  to  common,  such  right  being  an  entirety,  not  being 
apportionable,  could  not  be  enjoyed  by  either,  and  of  course 
was  extinguished.  This  is  the  main  point  in  the  case,  and  is 
decisive  of  it. 

Several  other  questions  were  raised  and  discussed,  such  as 
whether  the  lord  had  a  right  to  inclose  any  part  of  the  common, 
and  if  so,  whether  the  lease  in  the  present  case  was  such  an  im- 
provement as  would  exempt  the  Iocil8  in  quo  from  being  subjeet 


Oct.  1833.]     Van  Kensselaeb  v.  Radclipf.  689 

to  the  right  of  common;  and  whether  the  plaintiff  had  such  a 
possession  as  would  entitle  him  to  maintain  trespass;  which 
questions  I  will  notice,  but  not  discuss  at  large.  1.  The  pos- 
session of  the  plaintiff  was  sufficient  against  a  stranger;  he 
showed  title  to  lands  which  were  not  iu  the  actual  possession  of 
any  other;  he  was  therefore  in  possession,  as  in  such  cases  the 
possession  follows  the  title.  2.  There  is  no  doubt  that  the  lord 
has  a  right  to  improve  his  waste  lands,  provided  he  leaves 
enough  for  those  who  are  entitled  to  common.  There  can  be  as 
little  doubt,  I  think,  that  the  improvement  to  bar  a  common 
must  be  an  actual  bona  fide  improvement,  not  a  mere  possession 
ft* uce  run  round  a  piece  of  woods.  But  as  I  hold  the  right  of 
estovers  in  this  case  was  gone,  the  defendant,  and  those  whose 
estate  he  represents,  have  no  right  to  raise  that  question,  they 
are  mere  strangers,  and  as  against  such,  the  plaintiff's  title  and 
possession  were  suiSScient. 

The  law  is  established  in  England,  and  recognized  in  the  case 
of  Livingston  v.  Ten  Broeck^  that  if  the  commoner  purchases 
part  of  the  land  subject  to  common,  if  the  right  of  common  be 
apportionable,  it  shall  be  apportioned,  otherwise  the  whole  is 
extinguished;  but  that  principle  seems  to  be  not  applicable 
here.  The  John  Truax  farm  was  purchased  by  John  Tayler  in 
1791,  long  before  he  had  any  interest  in  the  Jacob  Truax  farm, 
which  was  entitled  to  common.  The  ground  of  that  extinguish- 
ment is  this,  that  the  commoner  has  voluntarily  consented  to 
the  diminution  of  the  common  out  of  which  his  pasture  or  estovers 
were  to  be  enjoyed;  and  where  there  can  be  no  apportionment, 
there  must  be  an  extinguishment. 

Upon  the  whole  case,  therefore,  I  am  of  opinion:  1.  That 
the  plaintiff,  as  against  the  defendant,  has  shown  a  sufficient 
possession  of  the  locus  in  quo;  2.  That  common  of  estovers  is 
not  apportionable,  and  of  course  that  though  Jacob  Truax  was 
entitled  to  estovers,  yet  his  heirs,  to  whom  his  farm  was  con- 
veyed in  parcels,  and  their  assigns,  never  had  any  such  right; 
and  8.  That  consequently  the  defendant  was  a  trespasser  in 
cutting  the  rails  in  question,  and  the  plaintiff  should  have  re- 
covered in  the  court  below. 

Judgment  of  the  common  pleas  reversed,  with  single  costs, 
and  a  venire  de  novo  to  issue. 


PossBSSiOK  OF  Lavd  SumGDiMT  TO  MAiRTADr  TRESPASS. — ^Followed  in 
this  nspeotinJAland  v.  Tmuey,  6  Hill,  831;  Ehle  v.  Qtiackenbou,  Id.  539. 
£ee  also  Booi  v.  Chandler^  ante,  546,  and  note,  and  AUen  v.  Crary,  ante,  566. 

Ck)]afON8.— See  appearing  in  this  series  npon  this  tabjeot»  lAvrngtUm  v. 
Ten  Broeckf  8  Am.  Deo.  2S7  and  note,  and  HoUaday  v.  Martha  20  Id.  67a. 
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KTTVfRATiTi  t;.  Huntington. 

[10  WnmiLL.  675.] 

UpoN  A  Plea.  Puis  Darsieit  CJozniNUANOS,  all  previous  pleas  are,  by  opera^ 
tion  of  law,  stricken  from  the  record,  and  eyerything  is  confessed  except 
the  matter  contested  by  the  plea. 

A  Dub  Bill  in  the  words  *'  Due  E.  and  K.  three  hundred  and  twenty-five 
dollars,  payable  on  demand.  October  20,  1821,"  and  signed,  is  a  prom- 
issory note.  An  acknowledgment  of  indebtedness  implies  a  pnunise  to 
pay. 

Declakatioivb  or  a  Pabtt  to  Sbttlehent  Madx  at  ns  CoscLnsioN,  and 
before  rights  of  third  persons  attach,  are  admissible  against  the  maker  of 
a  note,  to  show  the  transfer  thereof  between  the  parties  to  the  settlement^ 
the  plaintifib. 

Acts  and  Dsclarationb  or  an  Aasioiroit  of  a  chose  in  action,  made  sabs^ 
qnent  to  the  assignment,  are  not  binding  npon  ihe  assignee. 

Assumpsit  on  a  promissory  note  for  three  hundred  and  twen- 
ty-five dollars,  the  declaration  containing  the  money  counts. 
Plea,  non  asisumpsU  and  the  statute  of  limitations.  Beply,  new 
promise.  Subsequently,  a  plea  puis  darrein  continuance  was 
filed,  setting  forth  a  release  from  one  of  the  plaintifiEs,  Kinis- 
ton.  Reply  that  prior  to  this  release,  Kiniston  had,  for  one 
hundred  and  sixty  dollars,  assigned  all  his  interest  in  the  due 
bill  to  Eamball,  and  that  the  defendant  had  notice  thereof. 
Bejoinder  that  Kiniston  did  not  assign  to  Kimball,  and  that  the 
defendant  did  not  have  notice  thereof,  conclading  to  the  coun- 
try. PlaintifiB  offered  in  evidence  a  due  bill  in  these  words: 
''Due  Kimball  and  Eliniston,  three  hundred  and  twenty- 
fire  dollars,  payable  on  demand.  October  20,  1821;"  and 
signed  by  the  defendant.  It  was  admitted  against  the  defend- 
ant's objections.  To  show  the  assignment  of  Kiniston's  inter- 
est in  the  due  bill  to  Kimball,  evidence  of  a  settlement  was  in- 
troduced, by  which  it  appeared  that  all  the  property  relating 
to  their  joint  operation  should  pass  to  Kimball;  and  he  paid  one 
hundred  dollars  to  Kiniston  onadebt  due,andgaveanoteforfif^ 
dollars.  Evidence  was  also  given  to  show  that  the  defeudant 
knew  of  the  assignment  of  Kiniston's  interest  in  the  dae  bill, 
and  obtained  the  release,  in  order  to  defeat  this  action.  Certain 
declarations  sufficiently  appearing  from  the  opinion,  and  letters 
written  by  Kiniston  after  the  assignment^  were  ofiTered  in  evi- 
dence. Verdict  for  the  plaintiffs,  for  five  hundred  and  twenty- 
seven  dollars  and  twenty-two  cents.    Motion  for  a  new 

8.  Stevens,  for  the  defendant. 

if.  T.  Beynolds,  contra. 
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By  Court,  Nblson,  J.  The  plea  puis  darrein  continuance 
waived  all  preyious  pleas,  and  on  the  record  the  cause  of  action 
was  admitted  to  the  same  extent  as  if  no  other  defense  had  been 
urged  that!  that  contained  in  this  plea.  By  operation  of  law, 
tbe  previous  pleas  are  stricken  from  the  r:ecord,  and  everything 
is  confessed  except  the  matter  contested  by  the  plea  puis:  6 
Bac .  Abr.  479;  Cro.  Eliz.  49;  1  Ld.  Baym.  693;  BulLN.  P.  309; 
1  Salk.  178;  2  Wend.  300. 

The  only  questions  to  be  litigated  upon  the  record  were:  1. 
Whether  Einiston  has  assigned  his  interest  in  the  note  to  his 
co-plaintiff,  Kimball;  and,  2.  Whether  the  defendant  had  no- 
tice of  such  assignment  before  the  execution  of  the  release.  If 
propel  attention  had  been  bestowed  upon  the  pleadings,  only 
one  of  these  questions  could  have  been  raised,  as  a  denial  of 
either  fact  was  a  suflScient  answer  to  the  replication.  The  court 
may,  on  special  application,  allow  a  defendant  to  rejoin  several 
matters,  if  necessary  for  the  "  attainment  of  justice:"  2  Bev. 
Stat.  356,  sec.  27;  but  it  does  not  appear  that  any  such  applica- 
tion was  made  in  this  case. 

The  defendant,  in  a  brief  submitted,  assumes  that  the  cause 
of  action  is  not  confessed,  and  objects  to  the  admissibility  of 
the  due  bill  in  evidence,  under  either  count  in  the  declaration, 
and  the  ground  upon  which  he  places  this  objection  is,  that  it 
is  not  a  note,  within  the  statute.  Even  if  his  assumption  was 
right,  the  argument  he  derives  from  it  could  not  be  sustained. 
The  instrument  is  a  promissory  note,  within  the  statute,  as  it 
contains  every  quality  essential  to  such  paper.  The  acknowl- 
edgment of  indebtedness  on  its  face  implies  a  promise  to  pay  to 
the  plaintiffs,  and  the  payment  by  its  terms  is  to  be  in  money 
absolutely,  upon  demand:  Chit,  on  Bills,  41,  324,  334;  1  Johns. 
143.  Neither  the  acknowledgment  of  value  received  nor  negotia* 
ble  words  are  essential  to  bring  this  paper  within  the  statute: 
9  Johns.  217;  3  Oai.  136.  It  is  unimportant,  however,  to  pur- 
sue this  objection,  as  it  could  not  be  properly  raised  on  the 
trial. 

It  is  objected  that  there  is  no  evidence  in  the  case  to  show 
that  the  one  hundred  and  sixty  dollars,  or  any  other  sum,  was 
paid  by  Kimball  to  Kiniston,  in  consideration  of  the  assign- 
ment. The  proof  relied  on  is,  that  Kimball  took  the  note  on  a 
settlement  of  accounts  with  Kiniston,  and  allowed  him  therein 
for  his  share  or  moieiy.  If  the  evidence  on  this  point  was  com- 
petent, it  was  fairly  submitted  to  the  jury,  and  tbeir  nqx^oV 
must  be  conclusive. 
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It  is  suul,  admitting  that  half  the  note  was  accouutecl  for,  it 
still  would  not  appear  that  the  one  hundred  and  sistj  dollars 
was  paid,  as  alleged  in  the  replication.  The  half  of  the  note 
was  one  hundred  and  sixty-two  dollars  and  fifty  cents,  which, 
of  course,  includes  the  one  hundred  and  sixty  dollars  alleg'ed  to 
have  been  paid.  Proving  more  than  the  amount  certainly  can 
not  be  objected  to,  or  prejudice  the  plaintiff.  If  the  assign- 
ment had  been  in  writing,  then  there  might  have  been  a  vari- 
ance between  the  instrument  proved  and  the  one  described;  but 
no  such  objection  could  be  taken  here,  as  the  whole  rested  in 
parol. 

It  is  said,  the  evidence  of  Eunice  Hutchinson,  in  relation  to 
the  settlement,  was  improperly  admitted.     She  proved  thai 
about  six  years  before  the  trial,  her  father  and  Einiston  were 
together  with  their  books  to  make  a  settlement  of  their  ac- 
counts; that  she  was  a  part  of  the  time  in  the  room,  and  the 
settlement  was  amicably  made.     After  it  was  completed,  thej 
came  into  the  room  where  she  was,  and  said  they  had  settled 
all  their  accounts,  and  that  Mr.  Kimball  was  to  have  all  the 
property  connected  with  their  business  in  New  York.     The  tes- 
timony of  James  Hutchinson  corroborates  most  of  the  above 
facts,  and  proves,  in  addition,  an  entry  under  date  of  Decem- 
ber, 1822,  in  the  account  book  of  Kimball,  by  which  he  charged 
himself  with  the  amount  of  the  note.     The  declarations  of  the 
plaintiffs,  in  relation  to  the  terms  of  settlement,  were  made  at 
the  conclusion  of  it,  and  not  afterwards,  as  contended  by  the 
defendant,  and  under  the  circumstances  were  entirely  com- 
petent; they  had  just  completed  the  settlement,  and  these  de- 
clarations were  part  of  the  res  gesUs,  as  much  so  in  judgment 
of  law  as  those  made  during  the  progress  of  the  settlement. 
Besides,  if  we  were  to  admit  that  the  declarations  of  K.  and  E 
were  subsequent  to  the  settlement,  we  can  see  no  well-founded 
objection  to  them,  for  the  purpose  offered.     The  object  of  the 
testimony  is  to  prove  a  transfer  of  the  note  from  one  to  the 
other,  which  would  be  binding  between  themselves  or  upon 
Kiniston,  and  the  declarations  of  the  latter  would  be  good  evi- 
dence against  him  for  that  purpose.    I  admit  that  these  declara- 
tions would  not  be  competent  if  made  after  third  persons  be- 
came interested,  as  in  the  case  of  the  defendant  after  the 
release  to  him;  but  if  no  such  objection  exists,  the  admission 
of  the  parties,  in  relation  to  the  transfer,  is  competent,  whether 
made  at  one  time  or  another,  after  or  during  the  settlement. 
The  testimony  being  admissible  and  pertinent,  and  fairly  snlv 
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mitted  to  the  jary,  it  Beems  to  me  we  can  not  disturb  tbe  vei- 
dicty  as  we  are  uuable  to  say  it  is  not  warranted  by  the  facts. 

The  notice  of  the  transfer  is  abundautly  pyoved.  E.  H.  Kim- 
ball swears  that  he  called  ou  the  defendant,  iu  behalf  of  his 
father,  for  payment  of  the  note,  and  was  answered  that  it  could 
not  then  be  made,  and  was  requested  to  ask  his  father  to  take 
the  note  to  himself  individually,  and  it  would  be  soon  paid; 
that  in  the  fall  of  1825,  he  informed  the  defendant  that  his 
r:ithcr  had  settled  with  Kiniston,  and  taken  the  note  to  himself, 
nud  again  in  1827;  and  that  since  1825,  the  defendant  had  fre- 
quently promised  to  pay  the  note.  If  this  testimony  is  to  be 
believed,  the  assignment  of  the  note  to  Kimball  was  in  pur- 
suance of  a  request  from  the  defendant,  and  of  which  assign- 
ment he  was  duly  advised. 

The  refusal  of  tbe  agent  who  procured  the  release,  to  relate 
the  circumstances  under  which  it  was  obtained,  particularly  in 
reference  to  that  part  of  the  transaction  which  tested  the  merits 
of  it,  was  calculated  to  excite  in  the  minds  of  the  jury,  and  no 
doubt  did,  a  suspicion  unfavorable  to  the  release,  and  gave 
color  and  strength  to  the  view  taken  of  it  by  the  plaintiffs. 

The  letters  of  Kiniston  to  the  defendant  were  clearly  inad* 
missible.  They  were  written  after  the  assignment  aud  notice; 
if  no  assignment  was  proved,  then,  without  the  letters,  the  de- 
fendant was  entitled  to  the  verdict,  and  if  it  was  proved,  they 
were  incompetent  to  affect  it.  The  only  assignment  relied  on, 
or  which  the  proof  supported,  or  which  was  pretended,  took 
place  years  before  the  date  of  these  letters,  aud  the  subsequent 
declarations  or  confessions  of  the  assignor  were  inadmissible  to 
impair  the  rights  of  the  assignee.  The  whole  case  turus  upon 
the  plea  puw  darrein  and  the  issues  growing  out  of  it,  which 
were  questions  of  fact,  and  have  been  determined  by  the 
verdict.  We  are  of  opinion  there  is  no  error  of  the  judge  iu  the 
numerous  points  of  law  raised  during  the  progress  of  the  trial. 

New  trial  denied. 


Plba  Puis  Dabreuv  CoNnNUANOX  is  ▲  Waivxr  ov  the  Fobmsb  Plea. — 
Culver  V.  Barney,  14  Wend.  162. 

Followed  as  to  what  Wbitino  is  Suvficisnt  as  a  Proscissort  Note 
in  UnderhiU  y.  PhUUpe,  10  Hon,  692;  SacheU  v.  Spencer,  29  Barb.  184; 
Woodward  v.  Oetiet,  37  Id.  527;  Luqtieer  v.  Prouer^  1  Hill,  269;  Elder  v. 
Route,  15  Wend.  220. 

Eequisites  of  a  Pbohissobt  Nots.~Coo1;  v.  SaUerUtt  16  Am.  1>eo.  432, 
and  note. 

Declarations  of  Parti^  to  a  Settlescent,  made  as  a  part  of  the  aettle- 
ment,  are  admiauble  in  evidence:  Osbom  v.  Bobbins,  37  Barb.  483. 
Ax.  D«j.  Vol.  XXV— 38 
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People  v.  Genuno. 

[11  Wbrdxll,  18.] 

EviDJCKOB  OF  AN  Otfeb  BY  THE  Pbosecutob  TO  Leavs  Coust  withoot  tet- 

tifyiDg  in  a  criminal  cause,  if  the  prisoner  woald  settle,  is  inadmissible  to 

contradict  or  impeach  his  testimony. 
Pbisoneb's  Books,  wrruouT  othsb  Testimony,  abe  Inadmissiblb  in  his 

behalf  to  show  the  state  of  the  account  of  one  whose  signature  he  is 

charged  to  have  obtained,  by  false  pretenses,  to  a  note  for  more  than  was 

due. 
Jodoe's  Obsebvation  in  his  Chaboe,  that  a  Witness'  Testimony  Dif- 

VEBS  materially  from  a  statement  which  he  is  said  to  have  made  out  of 

court,  such  being  the  fact,  is  not  error. 
Indictment  fob  Obtaining,  by  False  Pbetensbs,  a  Signatubb  to  a  note^ 

need  not  allege  that  any  one  suffered  actual  loas  or  prejudice  thereby. 

iNDionfENT  for  obtainiDg  the  signature  of  one  Gonly  to  a 
note  for  forty  dollars  by  false  pretenses,  charging  that  the  de- 
fendant procured  Conly  to  sign  the  note  by  falsely  pretending 
that  it  was  a  note  for  only  four  dollars,  he  being  an  illiterate 
person,  **  with  intent  to  cheat  and  defraud  him,''  etc.  The  de- 
fendant having  been  convicted  at  the  general  sessions  of  Yates 
county,  tendered  a  bill  of  exceptions  to  the  rulings  of  the  court 
excluding  certain  evidence,  the  substance  of  which  is  stated 
in  the  opinion,  and  also  to  an  observation  by  the  court  in  charg- 
ing the  jury,  to  the  effect  that  a  statement  alleged  to  have  been 
made  by  Cronk,  one  of  the  defendant's  witnesses,  to  one  of  the 
witnesses  for  the  prosecution,  before  the  trial,  was  materially  dif- 
ferent from  the  said  Cronk's  testimony  with  respect  to  his  having 
read  the  note  to  Conly  in  an  ''ordinary  audible  voice."  The 
bill  of  exceptions  was  signed,  a  certificate  of  probable  cause 
given,  and  the  indictment  was  removed  into  this  court  by  a  cer- 
tiorari sued  out  by  the  district  attorney. 

J.  L,  Wendell^  for  the  defendant,  contended:  1.  That  the  evi- 
dence excluded  should  have  been  admitted.  2.  That  the  com- 
ments of  the  court  on  the  testimony  were  error.  8.  That  the 
indictment  was  bad  in  not  showing  actual  loss  or  prejudice  to 
any  one:  2  East  Or.  L.  860;  Ward*9  case,  2  Stra.  747.  He  also 
dted  2  East  Or.  L.  823. 

8.  Stevens,  for  the  people. 

By  Court,  Suthkbland,  J.  Conly  was  the  principal  witness 
for  the  prosecution,  and  the  counsel  for  the  defendant,  upon 
his  cross-examination,  offered  to  prove  by  him  that  he  had 
frequently  during  the  present  session  of  the  court  offered  to 
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the  prisoner  that  if  he  would  settle  the  subject-matter  of  the 
indictment,  he,  the  witness,  would  leave  the  court,  and  not  ap- 
pear against  him.  This  testimony  was  objected  to  by  the  couu- 
eel  for  the  people,  and  was  excluded  by  the  court.  I  think  it 
was  properly  excluded.  It  could  legitimately  have  had  no  in- 
fluence with  the  jury;  it  did  not  tend  in  the  slightest  degree  to 
impeach  the  testimony  of  the  witness,  or  to  show  that  his  nar- 
ration was  not  true.  Admitting  that  he  had  improperly  en- 
deavored to  compromise  the  prosecution,  his  positive  testimony 
in  relation  to  the  fraudulent  conduct  of  the  prisoner  was  not 
thereby  impeached. 

The  books  of  account  of  the  prisoner  were  also  properly  ex- 
cluded. It  would  undoubtedly  have  been  competent  for  him 
to  have  established,  by  proper  evidence,  that  the  balance  actu- 
ally due  from  Conly  to  him  was  forty  dollars  instead  of  four 
dollars;  but  his  own  books  were  not,  of  themselves,  without 
other  testimony,  competent  evidence  of  that  fact;  and  in  the 
offer  of  the  books  there  was  no  intimation  of  any  intention 
to  give  the  additional  evideuce,  without  which  they  were  clearly 
inadmissible. 

There  was  no  error  in  the  charge  of  the  court.  The  observa- 
tion of  the  judge  that  the  statement  of  Cronk,  the  witness,  to 
Mr.  Morrison,  as  sworn  to  by  him,  was  materially  different 
from  what  he  testified  to  on  the  stand,  was  strictly  true.  It 
was  materially  different;  for  he  testified  that  he  read  the  note 
to  Conly  in  an  ordinary  audible  voice,  when,  according  to.Mor- 
rison's  testimony,  he  stated  to  him  that  he  could  not  tell  in 
what  tone  of  voice  he  read  it,  whether  it  was  his  ordinary 
audible  tone  or  not.  The  fact  therefore  stated  by  the  court 
was  strictly  true,  and  they  simply  stated  the  fact;  they  did  not 
charge  the  jury  that  the  testimony  of  Cronk  was  on  that  or  any 
other  account  to  be  disbelieved;  they  left  the  whole  matter  of 
fact  fairly  to  the  jury. 

It  was  suggested  upon  the  argument  that  the  indictment  was 
bad,  in  not  charging  loss  or  prejudice  to  hare  been  sustained 
by  Conly.  This  was  not  necessary.  This  is  a  new  offense 
created  by  the  revised  statutes:  2  Bev.  Stat.  677,  sec.  63.  They 
have  added  to  the  statute  as  it  stood  before,  1  Bev.  L.  410, 
sec.  18,  the  obtaining  by  false  pretenses  the  signature  of  any 
person  to  any  written  instrument.  The  offense  is  complete 
when  the  signature  is  obtained  by  false  pretenses  with  intent 
to  oheat  or  defraud  another.  It  is  not  essential  to  the  offense 
that  actual  loss  or  injury  should  be  sustained.    This  was  held 
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in  the  case  of  the  People  v.  Stone,  9  Wend.  190.  That  case 
arose  before  the  revised  statutes,  and  was  decided  upon  the  law 
of  1813:  1  Bev.  L.  410,  sec.  13.  The  offense  charged  was  the 
obtaining  the  indorsement  of  one  Fillej  upon  several  notes  by 
false  pretenses.  It  was  held  that  such  indorsement,  where  the 
note  was  actually  passed  and  made  productive,  was  to  be  con- 
sidered as  money,  goods,  or  chattels,  or  other  effects  within  the 
meaning  of  the  act.  But  I  expressed  a  doubt  whether  a  note 
thus  obtained,  where  no  use  had  been  made  of  it,  would  be 
considered  either  money,  goods,  or  chattels,  or  a  valuable 
thing;  but  I  also  observed  that  under  the  revised  statutes  the 
offense  was  complete  when  the  signature  was  obtained. 

Let  the  proceedings  be  remitted  to  the  sessions,  with  direo- 
tions  to  proceed  and  render  judgment. 


No  One  Need  be  Shown  to  have  been  Prejxtdiced  by  a  foi^gery  in  an  in- 
dictmcDt  therefor.  See  the  note  to  Arnold  v.  Coatt  22  Am.  Dea  314.  So,  in 
an  indictment  for  obtaining  a  eignature  to  a  written  instrument  by  falsa 
pretenses,  as  in  the  principal  case,  actual  loss  or  prejudice  to  any  person 
need  not  bo  shown,  but  the  instrument  must  be  such  as  to  be  capable  ol 
working  an  injury  to  the  person  whose  signature  is  obtained:  People  v.  Gallon 
way,  17  Wend.  642;  People  v.  Sully,  6  Park.  Crim.  170,  both  citing  People  v. 
C^ung. 

Evidence  of  an  Ofteb  of  CoMPROinsB  of  a  Felony  by  a  prosecuting 
witness  in  consideration  of  a  settlement  of  his  claim  against  the  defendant 
is  not  admissible  for  the  purpose  of  contradicting  or  impeaching  him.  So 
held,  on  the  authority  of  People  v.  Genung,  in  People  v.  Anitin,  I  Park.  Crim. 
158;  Nation  v.  People,  6  Id.  259.  So  in  a  civil  case  a  witness  can  not  be 
questioned  about  a  collateral  matter  for  the  purpose  of  discrediting  him:  Poole 
V.  CurtiJi,  3  N.  Y.  Sup.  Ct.  (T.  &  C.)  231. 

Other  Points  to  which  the  Case  is  Cited  are  that  obtaining  a  signature 
to  a  writing  by  false  pretenses  was  first  recognized  as  a  statutory  offenaa 
by  the  revised  statutes:  Dord  v.  People,  9  Barb.  673;  as  to  what  does  nol 
constitute  an  impeachment  of  a  witness:  Gaxtdo^fo  v.  Appleton,  40  N.  T.  540. 

Books  of  Account  as  Evidbncb:  See  the  note  to  Union  Bank  v.  Knapp, 
15  Am.  Dec.  191;  see  also  Kaughey  v.  Brewer,  16  Id.  554;  Boyd  v.  Ladson, 
17  Id.  707;  Drummond  v.  ffyams,  18  Id.  C49;  SmUh  v.  Sa^ford,  22  Id.  41& 


Beabdslee  v.  Riohabdson. 

[11  WnoxEUit  38.] 

OvB  Kegbxting  a  Sealed  Letter  Gontazntng  Monkt  fob  BnjTBtr  U 
another,  and  failing  to  deliver,  is  not  liable  for  money  had  and  reoeiTed, 
etc.,  where  there  is  no  evidence  of  his  opening  the  letter. 

Obatuitous  Bailee  is  Liable  only  for  gross  negligenoe. 
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BVCDSNCE   OF  A  DbMANB  AND  BbFUSAL  IS  SUFFICIEKT  tO  thlOW  npon  BUCh 

bailee  the  burden  of  showing  that  the  property  wasloet  without  his  fault 
or  gross  negligence. 

AonoN  on  the  case  for  the  non-delivery  of  a  bank  note  for 
one  hundred  dollars,  the  property  of  the  plaintiff,  i^hich  was 
delivered  to  the  defendant  at  New  Orleans,  and  which  he  prom- 
ised to  carry  and  deliver  to  the  plaintiff  in  New  York.  The 
declaration  also  contained  the  common  money  counts.  It  was 
proved  at  the  circuit  that  the  note  in  question  was  delivered  to 
the  defendant  in  a  sealed  letter  addressed  to  the  plaintiff,  but  that 
he  was  informed  of  that  fact  and  promised  to  deliver  the  letter 
as  soon  as  he  arrived  in  the  place  where  the  plaintiff  lived.  No 
evidence  of  a  demand  was  introduced,  but  it  was  shown  that 
the  defendant  had  arrived  in  the  vicinity  of  the  plaintiff's  place 
of  residence  over  a  year  before  this  action  was  commenced,  but 
had  never  delivered  the  letter.  A  nonsuit  was  refused.  The 
judge  instructed  the  jury  that  although  the  plaintiff  could  not 
recover  on  the  special  counts,  he  would  submit  it  to  the  jury  as 
to  whether  or  not  there  should  be  a  verdict  on  the  money 
counts.  He  left  it  to  them  to  say  whether,  if  a  demand  was 
necessary,  it  might  not  be  presumed  from  the  great  delay  in 
delivering  the  letter;  and  he  charged  them  also  that  although 
the  defendant  was  a  gratuitous  bailee,  enough  had  been  shown 
to  put  upon  him  the  onus  of  accounting  for  the  packet.  Yer« 
diet  for  the  plaintiff.    Motion  for  a  new  trial. 

J.  A.  SpenceTy  for  the  defendant. 

O,  P.  KirkHandy  for  the  plaintiff. 

By  Oourt,  Savaqb,  0.  J.  If  the  defendant  was  liable  upon 
the  money  counts,  he  was  not  liable  as  bailee,  but  as  having  re- 
ceived the  money  of  the  plaintiff  for  his  use.  The  evidence 
does  not  prove  that  fact,  nor  does  it  show  that  he  received  it 
otherwise  than  in  a  sealed  letter.  It  can  not  be  said  to  be 
money  in  the  defendant's  hands;  unless  he  broke  the  seal,  it 
could  not  answer  the  purposes  of  money,  and  there  is  no  evi-^ 
dence  of  such  act. 

It  was  a  sealed  package  of  the  value  of  one  hundred  dollars, 
which  the  defendant,  as  bailee,  without  reward,  undertook  to 
deliver.  It  was  held  at  the  circuit,  and,  I  think,  correctly,  that 
the  plaintiff  could  not  recover  upon  his  special  counts,  which 
charged  the  defendant  os  bailee.  The  defendant  was  liable  fox 
gross  neglect  only;  and  whether  he  was  guilty  of  any  neglect^ 
does  not  sufficiently  appear  from  the  testiinODy*    ^^  ^^^  ^^^ 
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appear  that  any  demand  was  made,  or  application  of  any  kind, 
uutil  the  sait  was  brought.  The  plaintiff  was  bound  to  show 
that  the  money  was  lost  by  the  defendant's  negligence,  or  could 
not  be  obtained  ou  request.  Had  he  shown  a  demand  and  re* 
fusal,  the  defendant,  I  think,  would  have  been  bound  to  ac- 
count for  the  loss,  and  to  indemnify  the  plaintiff,  unless  he 
could  show  the  property  lost  without  fault  on  his  part,  that 
is,  without  gross  neg^ence. 
New  trial  granted,  costs  to  abide  event. 

GRATurrous  Bailbs,  Liabilitt  of. — See  Foster  ▼.  Essex  Bank^  9  Am. 
Dec.  168;  Stanton  v.  Bell,  11  Id.  744.  That  Bach  a  bailee  is  liable  only  for 
gross  negligence,  is  held,  citing  Beardsleev.  BkJuirdson,  mHaifniev,  Waring, 
29  Ala.  265;  SkeUeyv.  Kahn,  17  111.  171;  Lampley  v.  Scoui  2i  Miss.  533; 
Eddy  V.  Livingston,  35  Mo.  493;  BisseU  v.  New  York  etc,  R.  R,  Co.,  29  Barb. 
615;  Needles  v.  Hovoard,  1  K  D.  Smith,  62;  Orant  v.  Ludlau^s  AdvCr,  8 
Ohio  St.  48. 

BusDKN  ov  Proof  as  to  Nbguoencb  by  a  Bailsk. — See,  on  this  pointy 
especially  with  reference  to  wsrehousemen,  the  note  to  SchnUdt  v.  Blood,  24 
Am.  Deo.  143.  The  principal  case  is  recognized  as  an  authority  on  this  point, 
particnlarly  as  to  the  onus  being  on  the  bailee  after  proof  of  a  demand  and 
refusal,  in  United  States  Telegraph  Co,  v.  Oildersleeve,  29  Md.  249;  Jenmison 
▼.  Parker,  7  Mich.  363;  Wiser  y.  CliesUy,  53  Mo.  50;  WiUard  v.  Bridge,  4 
Barb.  368;  Newstadt  v.  Adams,  5  Duer,  47;  Lamb  v.  Camden  etc.  R,  R.  Co,, 
46  N.  Y.  289,  per  Peckham,  J.,  dissenting;  Phelps  v.  Bostunek,  22  Barb.  318| 
Brovm  v.  Amott,  6  Watts  &  S.  422;  Whiteskles  v.  Russell,  8  Id.  49;  Bedfc- 
man  ▼.  Shouae,  5  Bawle,  190;   Verner  v.  Stoeitzer,  32  Pa.  St.  214. 

Other  cas^  citing  Beardslee  v.  Rieliardson  on  various  points  are:  Carter  r. 
Bucliannon,  3  Oa.  518;  Frink  v.  Coe,  4  G.  Greene,  557;  CoykendaU  v.  Eaton, 
55  Barb.  193;  S.  0.,  37  How.  Pr.  449;  Stewart  v.  Western  Union  R.  R,  Co^ 
4Bis8.864. 


Chapman  v.  Dyett, 

[11 WXBDXLL,  81.] 

IssiTANcnE  OF  Ga.  Sa.  befo&b  a  Fl  Fa.  has  been  sued  out  and  retained, 

where  special  bail  has  been  filed,  is  irregular,  and  may  be  set  aside  on  the 

defendant's  application. 
1)Emn>ANT  ALOKE  CAN  Takb  Advamtaob  of  such  irregularity. 
Ca.  Sa.  80  Issued  is  Voidablb  only  and  is  a  Justification  to  the  officer  and 

party  until  set.  aside. 
Ajteb  such  Ca.  Sa.  is  Ski  aside,  a  Previous  ABaBsr  under  it  beoomes  a 

trespass  by  relation,  for  which  trespass  will  lie. 
Ik  an  AcnoN  fob  such  an  Abbbst,  Notice  of  Bail  need  not  be  shown  to 

hare  been  regularly  given  in  the  original  action. 
Fact  that  the  Plaintiff  has  Assioned  to  another  his  right  to  the  dam« 

ages,  is  no  defense  to  such  action. 

AonoN  for  false  imprisonmeiit.    It  appeared  at  the  oironit 
that  the  arrest  compl.iiDed  of  was  made  under  a  ca,  sa,,  u 
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before  the  issuance  and  return  of  aji./a.,  in  an  action  in  which 
s])ecial  bail  bad  been  put  in,  and  that  the  ca,  sa.  vas  afterwards 
set  aside  as  irregular.  The  defendants,  upon  these  facts,  moved 
for  a  nonsuit  on  the  ground  that  as  the  ca.  sa.  was  voidable  and 
not  void,  the  action  should  have  been  case  and  not  trespass,  and 
because  it  should  have  been  shown  that  notice  of  bail  was  duly 
given  in  the  action  in  which  the  ca,  sa,  issued.  Motion  denied. 
The  defendants  proved  that  before  this  action  was  brought,  the 
plaintiff  gave  them  notice  that  he  had  assigned  his  interest 
therein  to  another,  and  they  insisted  that  this  was  evidence  that 
he  had  received  satisfaction,  and  was  a  bar  to  the  action,  but  the 
judge  ruled  otherwise.  Verdict  for  the  plaintiff,  and  motion  for 
a  new  trial. 

J.  A,  LoU  and  E.  W.  Warner,  for  the  defendants. 

8.  P,  Staples,  for  the  pfaintiff. 

By  Court,  Savage,  C.  J.  It  is  insisted  by  the  defendants 
that,  as  the  ca.  sa,  was  voidable  only,  and  not  absolutely  void, 
trespass  is  not  the  proper  form  of  action  to  which  the  plaintiff 
ought  to  have  resorted  in  this  case.  It  has  been  settled  by  the 
decisions  of  this  court,  that  the  issuing  of  a  ca.  sa,,  in  an  ac- 
tion in  which  special  bail  had  been  filed,  previous  to  the  suing 
out  and  return  of  aji./a,,  is  irregular,  and  may  be  set  aside 
on  the  application  of  the  defendant.  The  defendant  alone, 
however,  can  take  advantage  of  the  irregularity.  If  bail  are 
sued  after  the  return  of  such  a  ca,  sa,,  it  is  no  defense  to  them 
that  afi./a,  had  not  been  previously  issued.  So,  if  the  sheriff 
is  sued  for  an  escape  of  a  person  confined  upon  a  ca,  sa.  so 
issued,  it  is  no  answer  for  him  to  say  that  the  ca.  sa,  was  irreg- 
ularly sued  oat;  and  the  reason  is,  that  it  is  optional  with  the 
defendant  in  the  ca.  sa.  to  consider  it  regular  or  not;  it  is  void- 
able at  his  election.  It  is  not  therefore  void,  but  is  a  justifica- 
tion to  the  officer,  and  to  the  party  also,  until  set  aside.  It  is 
true,  as  contended  by  the  defendants,  that  when  the  arrest  was 
made,  no  trespass  was  in  fact  committed;  but  the  doctrine  of 
trespass  by  relation  is  as  well  settled  as  any  in  the  law,  at  least, 
since  the  Six  Carpenters^  case.  When  the  ca,  sa.  was  set  aside 
for  irregularity,  it  ceased  to  be  a  justification  to  the  parties 
guilty  of  the  irregularity;  as  to  them  it  is  void,  and  as  if  it  had 
never  existed.  The  arrest,  therefore,  by  relation,  became  void 
and  without  authority,  and  the  action  of  trespass  was  the  proper 
action.  The  judge  therefore  decided  correctly  in  refusing  to 
nonsuit  the  plaintiff  on  the  objection  to  the  form  of  action.  Ou 
the  motion  to  set  aside  the  ca.  sa.,  the  fact  that  notice  oi  bail 
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had  be&n  given  must  have  been  shown:  6  Cow.  608;  at  all  eyents, 
it  was  a  matter  not  inquirable  into  on  the  trial  of  this  cause. 

The  other  point  made  upon  the  argument  is  equally  uuten- 
able.  Whether  the  plaintiff  had  assigned  the  damages  to  be 
recovered  in  this  suit  to  another  or  not  was  immaterial.  The 
questions  were  whether  the  defendants  had  been  guilty  of  a 
trespass;  and  if  so,  what  damages  ought  they  to  pay.  It  was 
not  pretended  that  the  consideration  paid  for  the  assignment 
was  paid  by  the  defendants;  there  was  no  pretense  of  an  ac- 
cord and  satisfaction;  there  was  no  reason  offered  to  the  court 
why  the  plaintiff  should  not  recover,  and  the  defendants  pay 
the  damages  which  the  plaintiff  had  sustained.  Whether  those 
damages  are  to  be  received  by  Chapman  or  Talmau  can  make 
no  difference  to  the  defendants.  They  are  to  atone  for  the  vio- 
lation of  the  law  of  which  they  have  Ijeen  guilty;  the  considera- 
tion paid  by  Talman  to  Chapman  constitutes  no  such  atonement. 
Whether  such  a  case  of  action  is  assignable,  is  not  now  a  qaes- 
tion;  but  whether  it  is  or  is  not,  the  suit  must  be  in  the  name 
of  Chapman. 

New  trial  denied. 


Wbonoful  Arbbst,  Who  Liablb  for.— See  the  note  to  BUaell  v.  Oold^ 
19  Am.  Deo.  490. 

Process  is  a  JirsTcnoATioN  for  Acts  Done  uia)ER  it,  When. — See  the 
note  to  Savaeool  v.  Boughton,  21  Am.  Dec.  109.  See,  also,  Wilcox  ▼.  Smithy  Id. 
213;  Miller  v.  Brown,  23  Id.  693;  McCoy  v.  CuHiee,  24  lA  113;  Reynolds  v. 
Moore,  Id.  116;  Bakery,  Freeman,  Id.  117.  That  voidable  process  is  in  gen- 
eral a  justification  both  to  the  officer  and  to  the  party  until  set  aside,  is  held, 
citing  CJiapman  ▼.  Dyett,  in  DonUnick  v.  Backer,  3  Barb.  19;  12*>ih  v.  SdUoas^ 
6  Id.  313.  But  process  which  has  been  sot  aside  for  irregularity  is  no 
justification  for  acts  previously  done  under  it,  so  far  as  the  party  is  con- 
oemed:  Kerr  v.  Mount,  28  N.  T.  664,  666;  Kissock  v.  GratU,  34  Barb.  149; 
Peek  V.  Yorks,  32  How.  Pr.  410;  Ackroyd  v.  Ackroyd,  3  Daly,  42;  IlaU  v. 
Munger,  6  Lans.  105,  all  citing  the  principal  case.  It  is  distinguished  on 
this  point  in  Landt  v.  JlilU,  19  Barb.  290. 

Erboneous  and  Irregular  Process,  What  is. — See  Woodcock  ▼.  Bennd^ 
13  Am.  Dec.  668;  Alien  v.  Iluntington,  16  Id.  702;  MUler  v.  Howry,  24  Id. 
320.  In  Dominick  v.  Backer,  3  Barb.  19,  it  is  said  that  in  the  principal  case 
*'  irregular"  is  confounded  with  ''  erroneous,"  as  applied  to  voidable  process. 

That  BsGULARiTr  of  Process  can  not  be  Attacked  Collaterally  in  an 
action  against  one  acting  under  it,  is  held,  citing  the  principal  case,  in  Brown 
V.  Bleakley,  23  How.  Pr.  126,  and  Ilallock  v.  Dominy,  69  K.  Y.  241.  As  to 
the  necessity  of  setting  aside  an  irregular  ea,  sa,  before  bringing  an  action 
for  an  arrest  under  it,  the  case  is  cited  in  Deyo  v.  Vati  Valkmburgh^  5  Hill, 
246. 

Oa.  Sa.  fob  Uxsidub  can  not  Issite  before  Fi.  Fa.  issued  and  retomed, 
in  Maryland:  Turner  v.  Walker,  22  Am.  Deo.  329. 

BiLAlxoir,  DooTBiNB  OF,  is  diacuBsed  at  length  in  the  note  to  Jaektom  ▼• 
Amuay,  16  Am.  Deo.  242. 
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Hall  v.  Penney. 

[11  Wekdkll,  a.] 

Cloth  from  the  Wool  of  Ten  Sheep  is  Exssipt  from  execntion  againit 
a  householder  who  does  not  own  any  sheep. 

Erbor  from  the  common  pleas,  in  an  action  of  trespass  orig- 
inally brought  in  a  justice's  court  for  taking  a  quantity  of  cloth. 
The  defendant  justified  the  taking,  as  constable,  on  an  execution 
against  the  plaintiff.  The  plaintiff  claimed  that  the  cloth  was 
exempt  under  the  statute,  as  being  no  more  than  the  product 
of  the  wool  of  ten  sheep.  It  was  proved  that  the  plaintiff,  a 
householder,  did  not  own  any  sheep.  Other  facts  are  stated  in 
the  opinion.  The  defendant  had  judgment*  in  the  justice's 
court,  which  was  reversed  on  certiorari  in  the  common  pleas, 
and  the  defendant  sued  out  this  writ  of  error. 

P.  O.  GkildSy  for  the  plaintiff  in  error. 

W.  J.  Houghy  for  the  defendant  in  error. 

By  Court,  Nelson,  J.  There  is  some  evidence  upon  which  it 
is  contended  that  the  plaintiff  below  had  more  wool  in  1829 
than  the  probable  produce  of  ten  sheep;  but  I  think  the  facts 
do  not  warrant  such  a  conclusion.  The  wool  from  which  the 
cloth  in  question  was  manufactured,  the  plaintiff  had  in  1828, 
and  it  does  not  appear  that  he  had  any  other  wool  iu  that  year. 
The  only  question  in  the  case  is,  whether  wool,  or  articles  manu- 
factured from  it,  not  exceeding  in  quantity  the  fleeces  from  ten 
sheep,  are  exempt  from  execution  in  the  hands  of  a  person  not 
owning  any  sheep.  The  statute  enacts,  that ' '  all  sheep  to  the 
number  of  ten,  with  their  fleeces  and  the  yarn  or  cloth  manu- 
factured from  the  same,"  shall  be  exempt  from  execution:  2 
Bev.  Stat.  255,  sec.  1G9,  sub.  4.  The  object  and  intent  of  the 
statute  can  not  be  mistaken;  it  is  to  secure  to  the  family  of  a 
householder,  wool,  or  the  article  manufactured  from  it,  equal  in 
amount  to  that  grown  on  a  given  number  of  sheep,  and  the  terms 
used  in  the  act  were  intended  to  effect  that  intent.  No  other 
purpose  could  have  been  within  the  view  of  the  legislature. 
The  exemption  of  the  sheep  alone  would  be  a  useless  boon;  it 
is  the  wool  grown  upon  the  sheep  which  gives  value  to  this  pro- 
vision to  a  poor  family.  It  is  a  settled  rule,  that  such  construc- 
tion shall  be  given  to  a  statute  as  may  best  answer  the  intention 
which  the  miJcers  had  in  view.  The  intention  of  tbe  makera  ol 
a  statute  is  sometimes  to  be  collected  from  the  cauae  ot  neces- 
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sity  of  making  it;  and  when  ibis  can  be  discovered,  .  ou^bt  to 
be  followed  with  reason  aud  discretion  in  the  construction  to  be 
put  upon  it,  although  such  construction  seems  contrary  to  its 
letter:  Bac.  Abr.,  tit.  Statute,  P,  384.  These  are  familiar  prin- 
ciples in  construing  statutes,  and  are  in  point.  The  judgment 
of  the  common  pleas,  therefore,  is  right,  and  must  be  affirmed. 
Judgment  affirmed. 

Yabm  of  Houssholdkb  IB  EzxKPT  to  the  amount  specified  in  the  statute, 
though  he  did  not  own  any  sheep:  BrackeU  v,  IVcUkins^  21  Wend.  68,  citiiig 
the  principal  case. 

That  Trespass  Lies  fob  Seiziko  Ezehft  Phopzrtt  is  held,  referring  to 
Hall  V.  Penney,  as  authority,  in  Connah  v.  HaU,  23  Wend.  466. 

Statute  Bslatino  to  Exemption  should  be  LmERALLYCoNginmu);  Ar- 
rtU  y.  Higley,  HiU  &  D.  88;  Griffin  v.  Sutherland,  14  Barb.  459;  AUen-y. 
Oookf  26  Id.  379,  all  citing  HaU  v.  Penney. 


Walden  v.  Davison. 

[11  WXMDBLL,  66.J 

NoncE  to  Pboduce  a  Letter  goncernino  ah  Execution,  produced  on  a 
former  trial,  "and  all  other  papers  "  in  the  defendant's  custody  "relat- 
ing to  the  matter  in  controversy  in  this  cause,'*  is  sufficient  to  require  the 
production  of  the  execution,  in  an  action  for  money  collected  thereon, 
and  to  let  in  secondary  eyidence  of  the  contents  of  such  execution,  where 
the  letter  and  execution  were  produced  by  the  defendant  himaelf  on  the 
former  trial. 

Notice  to  Pboducb  Papers  is  SumciENTLT  &PEcmo  if  it  fairly  apprisea 
the  party,  under  the  circumstances,  as  to  what  particular  papers  are 
wanted. 

Assumpsit  to  recover  money  collected  on  an  execution  in  favor 
of  the  plaintiff  by  one  Wilson,  one  of  the  deputies  of  the  defend- 
ant, as  sheriff.  This  was  a  second  trial  of  the  cause.  The 
plaintiff  having  duly  served  the  defendant's  attorney  with  no- 
tice to  produce  a  certain  letter  written  by  the  plaintiff  to  Wil- 
son, relating  to  the  execution  in  tbe  case,  '*  which  was  produced 
on  the  former  trial,  and  all  other  papers  in  your  custody  or 
power,  relating  to  the  matter  in  controversy  in  this  cause,"  de- 
manded the  production  of  the  execution,  which  the  defendant's 
attorney  refused  because  it  was  not  in  his  possession  or  control. 
Secondaiy  evidence  of  the  contents  of  the  execution  was  then 
offered  and  rejected,  on  the  ground  of  the  insufficiency  of  the 
notice.  The  plaintiff  being  nonsuited,  moved  to  set  aside  the 
nonsuit.     Other  facts  are  stated  in  the  opinion. 
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M.  T,  Beynolda,  for  the  plaintiff. 

(/'.  A.  Spencer,  for  the  defendant. 

By  Court,  Suthbbland,  J.  The  judge  erred  in  rejecting  sec- 
ondaty  evidence  of  the  execution  sent  to  the  deputy  on  the 
thirty-first  of  October,  1820.  The  notice  to  the  defendant's 
attorney  was,  under  the  circumstances  of  the  case,  sufficiently 
specific  to  apprise  him  that  this  execution  was  one  of  the  papers 
which  he  was  called  upon  and  expected  to  produce,  Tbe  notice 
required  him  to  produce  a  letter  written  by  the  plaintiff  to  Wil- 
son, in  relation  to  a  certain  execution  in  this  cause,  which  was 
produced  on  the  former  trial,  and  also  all  other  papers  in  his 
custody  or  power  relating  to  the  matter  in  controversy  in  this 
cause.  The  defendant's  attorney  himself  introduced  the  letter 
and  execution  in  evidence  on  the  former  trial,  and  when  the  trial 
was  closed,  took  them  into  his  possession  for  the  purpose  of 
making  a  case,  in  order  to  move  for  a  new  trial.  He  knew, 
then,  that  his  execution  was  a  paper  relating  to  the  matter  in 
controversy  in  this  cause;  he  did  not  pretend  that  he  was  mis- 
led by  the  general  terms  of  the  notice;  that  he  was  not  apprised 
by  it  that  the  execution  was  wanted;  but  his  excuse  for  not 
producing  it  was,  that  it  was  not  in  his  possession  or  under  his 
control. 

Conceding  that  a  notice  in  general  terms  to  produce  all 
papers  in  the  possession  or  under  the  control  of  a  party,  relat- 
ing to  a  particular  cause  or  controversy,  would,  in  general,  be 
held  to  be  of  no  force  or  effect,  still  I  think  the  particular  cir- 
cumstances of  this  case  to  which  I  have  adverted,  would  take  it 
out  of  the  operation  of  such  rule.  It  is  true,  the  plaintiff 
might  have  made  his  notice  morespecific,  but  if  it  was  sufficiently 
specific,  under  the  circumstances  of  the  case,  fairly  to  apprise 
the  party  to  whom  it  was  given,  that  this  particular  paper  was 
]  wanted,  the  object  of  a  notice  was  accomplished.     I  think  the 

[  defendant's  attorney  could  not  for  a  moment  have  doubted  that 

J  the  execution  was  the  principal  paper  or  document  which  the 

plaintiff  wished  and  expected  him  to  produce  under  the  notice. 
Evidence  of  its  contents  should  therefore  have  been  received, 
and  the  judge  erred  in  rejecting  it.   On  this  ground  a  new  trial 
must  be  granted. 
•  New  trial  granted. 
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Williams   v.  Merle. 

[11  Wbrdsll,  80.] 
OwNEK  OF  Propeuty  CAN  NOT  BB  DiTESTED  OF  It  exoept  hj  his  OOOBent,  Off 

by  operation  of  law. 
Bona  Fide  PuBCHASxa  from  One  who  has  no  Tttlb  or  authority  to  sell, 

a  I 'quires  no  title  against  the  true  owner. 
CEirriFTCATE  OF  THE  Inspectob  OF  PoT  AND  PBA2iL  AsBMS,  Under  the  statata, 

does  not  determine  the  title  bo  as  to  protect  a  bona  fidt  purchaser. 
Broker  PuBCHAsma  Property  from  One  who  has  no  Tttlb,  for  value,  and 

bona  fide,  and  shipping  it  to  his  principal,  is  liable  in  trover  to  the  tme 

owner. 

Trover  for  the  oonversion  of  certain  pot-ashes.    At  the  trial 
it  appeared  that  one  Morgan,  master  of  a  vessel,  took  the  ashes 
by  mistake  from  a  certain  warehouse,  and  on  discovering  the 
mistake,  delivered  them  to  Shankland,  the  clerk  of  the  owners 
of  the  vessel,  who  took  them  to  an  inspector's  office,  obtained  a 
certificate  of  inspection,  and  sold  them  for  a  fair  price  to  the 
defendant,  as  broker,  who  received  the  certificate  and  shipped 
the  goods  to  his  principal.     A  subsequent  demand  was  proved, 
and  the  defendant  refused  to  account,  saying  that  he  had  bought 
and  paid  for  the  goods  a  year  before.    Verdict  for  the  plaintiffs, 
under  the  direction  of  the  judge,  reserving  for  this  court  the 
question  of  the  plaintiffs'  right  to  recover. 

S.  Stevens,  for  the  plaintiffs. 

G,  Oraham,  for  the  defendant. 

By  Court,  Savage,  0.  J,  The  question  is,  whether  the  plaint- 
iffs are  entitled  to  recover  upon  the  facts  of  this  case.  That 
they  had  title  to  the  property  does  not  admit  of  dispute.  Has 
that  title  been  transferred  to  the  defendant,  and  in  what  man- 
ner? The  owner  of  property  can  not  be  divested  of  it  but  by 
his  own  consent,  or  by  operation  of  law.  Morgan,  who  took 
the  property  by  mistake,  certainly  acquired  no  title.  Shank- 
land,  the  clerk,  surely  had  no  title.  If  the  defendant  has  title, 
it  comes  to  him  from  a  person  who  had  none.  In  the  language 
of  Mr.  Justice  Sutherland,  in  Everett  v.  Coffin,  6  Wend.  609, 
**  the  disposing  or  assuming  to  dispose  of  another  man's 
goods,  without  his  authority,  is  the  gist  of  this  action,  and  it  is 
no  answer  for  thcf  defendants  that  they  acted  under  instruc- 
tions from  another,  who  had  himself  no  authority."  This  same 
principle  was  asserted  by  this  court  in  Prescott  v.  Deforesi,  16 
Johns.  159,  where  it  was  held  that  a  landlord  who  dietrained 
and  sold  the  goods  of  his  tenant,  conveyed  no  title  to  the  pur* 
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chaser,  the  distress  being  unauthorized.  The  court  said,  thai 
if  Satterlee  (the  landlord)  had  no  right  to  distrain  and  sell  the 
goods,  it  necessarily  follows  that  the  defendant,  though  a  bona 
fide  purchaser  for  valuable  consideration,  acquired  no  title.  So 
far,  then,  as  the  defendant's  title  depends  upon  the  purchase  by 
him  in  good  faith,  and  for  valuable  consideration,  it  is  still 
without  foundation,  so  long  as  the  seller  had  neither  title  nor 
authority  to  sell.  The  owners  were  not  in  fault;  the  property 
was  taken  without  their  consent  or  knowledge.  The  maxim 
caveat  emptor  applies;  the  purchaser  must  look  to  the  seller  for 
indemnity. 

The  defendant's  counsel  contends,  that  the  act  of  the  legisla- 
ture in  relation  to  the  inspection  of  pot  and  pearl  ashes  has 
placed  that  article  upon  a  different  footing  from  other  merchan- 
dise. The  act  declares  that  the  certificate  of  the  inspector  shall 
be  received  as  presumptive  evidence  of  the  facts  contained 
therein;  and  that  such  ashes  shall  be  sold  in  the  city  of  New 
York  by  the  weigh  note  of  the  inspector,  except  when  sold  by  re- 
tail: 1  Bev.  Stat.  548,  sees.  G6, 77.  See  also,  2  Eev.  L.  333,  sec.  3. 
This  act  does  not  authorize  the  inspector  to  declare  who  is  the 
owner;  he  gives  the  certificate  to  the  person  in  possession  of  the 
ashes,  but  has  no  power  to  determine  the  question  of  title.  The 
certificate  is  evidence  of  the  facts  of  inspection,  and  such  other 
facts  as  he  is  required  to  state.  He  is  to  determine  the  quality, 
to  mark  the  weight  and  the  tare,  and  some  other  facts,  such  as 
crustings  and  scrapings,  the  damage  appearing  upon  inspection 
and  the  cause  thereof;  and  as  to  these  facts,  the  certificate  is  to 
be  presumptive  evidence,  but  surely  of  nothing  more. 

The  defendant  stands  in  no  better  situation  than  any  other 
who  purchases  an  article  from  a  party  without  title  or  authority, 
to  dispose  of  such  article;  in  such  case,  the  purchaser  acquires 
no  title.  The  true  owner  has  a  right  to  reclaim  his  property 
and  to  hold  any  one  responsible  who  has  assumed  the  right  to 
dispose  of  it. 

The  plaintiffs  are,  therefore,  entitled  to  judgment  upon  the 
verdict. 


Wmsy  PuBCHASEB  Gets  Tttlb  notwithstani)INO  Truk  Owneb*s  Claim. 
The  cases  in  which  a  purchaser  of  goods  from  one  who  is  not  the  owner,  and 
who  )iaa  no  authority  to  dispose  of  them,  acquires  a  title  thereto  \)y  \\ii 
parchase,  are  all  exceptions  to  the  general  rule  of  law  on  this  aubjcct. 
It  is  proper,  therefore,  before  entering  upon  a  discussion  of  these  exce^XAowa, 
to  state  briefly  what  that  rule  is,  and  to  refer  to  some  of  the  caa«A  iWxx^XtaMm^ 
its  operation. 
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PuBOHASEB  Gets  no  Title  if  his  yEin>OB  Has  None,  or  has  no  authority 
from  the  owner.  This  is  undoubtedly  the  general  rule,  not  only  of  the  com- 
mon, but  of  the  dyil  law.  It  is  tersely  expressed  in  the  often-quoted  maxim: 
Nemo  plus  juris  ad  aUum  iransferre  potest  quam  ipse  haJbeti  2  Kent  Com.  324; 
Veniress  ▼.  SmiHi^  10  Pet.  175.  It  matters  not,  therefore,  how  innocent  or 
honest  the  conduct  of  the  purchaser  may  be,  if  the  vendor  has  no  title  or 
power  of  disposition,  and  the  case  does  not  fall  within  one  of  the  ezceptiona 
hereafter  to  be  noted,  the  sale  transfers  no  title  as  against  the  real  owner: 
Benj.  on  Sales,  (2d  Am.  ed.)  sec.  6;  Wliselwright  v.  Depeytier,  3  Am.  Deo. 
345;  American  note  to  Lickbarrow  y.  Mason,  1  Smith's  Lead.  Gas.  (7th  Am. 
ed.),  1195;  Benton  v.  Curyea,  40  HI.  320;  Poole  v.  Adkisson,  1  Dana,  110;  Gil- 
more  V.  Newton,  9  Allen,  171;  Wilson  v.  Crocket,  43  Mo.  216;  Jackson  v.  ^n- 
derson,  4  Wend.  474;  Arnold  v.  Hallenbake,  6  Id.  33;  SiUman  v.  Ilurd^  10 
Tex.  109;  Scudder  v.  Calais  Steamboat  Co.,  1  Cliff.  381;  Mitchell  v.  Hawl^,  16 
WaU.  550.  The  purchaser  has  no  lien  for  repairs  made  on  the  property  -with- 
out the  owner's  knowledge  or  consent:  Clarh  v.  Hale,  34  Conn.  398. 

Cases  in  which  Stolen  Pbofektt,  or  property  ^rtiously  taken  from  the 
owner,  is  the  subject  of  sale,  furmsh  frequent  illustrations  of  the  application 
of  the  general  rule  above  mentioned.     A  honafde  purchaser  of  such  property 
gets  no  title:  Peerv,  Humphrey,  2  Ad.  &  EL  495;  Stone  v.  Marsh,  5  Bam.  & 
Cress.  551;  White  v.  Spettigru,  13  Mee.  &  W.  603;  Lee  v.  Bayes,  18  Com.  B. 
599;  Beaaley  v.  Mitchell,  9  Ala.  780;  SJtarp  v.  Parks,  48  ILL  511;  Robinson  ▼. 
Skipworth,  23  Ind.  311;  Breckenridge  v.  McAfee,  54  Id.  141;  Basset  y,  Green^ 
2  Duv.  560;  McOrew  ▼.  Browder,  2  Mart.  K.  S.  17;  Towne  v.  Collins,  14  Man. 
500;  Biley  v.  Bos^  Water  Povder  Co.,  11  Cush.  11;  Heckle  v.  Lurvey,  101 
Mass.  344;  Hoffman  v.  Carow,  20  Wend.  21;  S.  C,  22  Id.  285;  Newton  v. 
Porter,  5  Lans.  432;  Roberts  v.  Dillon,  3  Daly,  52;  Justlt,  v.  National  Bant^ 
36  N.  Y.  Sup.  Ct.  (4  Jones  &  S.)  276;  S.  C,  45  How.  Pr.  494;  Barkery.  Dins- 
more,  72  Pa.  St.  427,  S.  C,  13  Am.  Rep.  697;  Dodd  v.  Arnold,  28  Tex.  97? 
Courtis  v.  Cane,  32  Vt.  232. '  And  it  is  immaterial  whether  the  original  tak- 
ing was  larceny  at  common  law,  or  by  statute,  the  effect  being  the  same  in 
either  case:  Breckenridge  v.  McAfee,  54  Ind.  141.    The  purchaser  of  goods  so 
taken,  however  innocent  he  may  be,  is  liable  for  their  value  in  trover  without 
a  demand  and  refusal:  Riley  v.  Boston  Water  Pouter  Co.,  11  Cush.  \\',  Heckle  v. 
Lurvey,  101  Mass.  344;  Courtis  v.  Cane,  32  Vt.  232.    So  though  he  has  resold 
the  property  in  good  faith  before  receiving  notice  of  the  felony:  Sharp  v.  Parks, 
48  IlL  511;  Robinson  v.  Skipworth,  23  Ind.  311.    So  it  has  been  held,  tliat  an 
auctioneer  selling  stolen  goods,  and  paying  over  the  proceeds  before  receiving 
notice  of  the  felony,  was  liable  to  the  owner  in  trover:  Hoffman  v.  Carow,  20 
Wend.  21;  8.  C,  22  Id.  285.    These  oases  show  that  a  title  acquired  from  a 
thief  '*  is  worse  than  none,"  as  was  said  in  MeOrew  v.  Browder,  2  Mart  N. 
S.  17. 

PuBCHASEB  Liable  beiobb  Pboseoution  ov  Thief.— It  was  laid  down 
by  Best,  C.  J.,  in  Oimson  v.  WoodfaXl,  2  Car.  &  P.  41,  that  the  owner  of 
goods  which  had  been  stolen  could  not  maintain  an  action  for  them  against  a 
(ofia/c2e  purchaser,  without  first  prosecuting  the  thiol  "I  take  it,*' said 
he,  "  the  law  is  this:  You  must  do  your  duty  to  the  public  before  you  seek  a 
benefit  to  yourself.*'  But  this  decision  was  overruled  in  White  v.  SpetHgue,  ' 
13  Mee.  &  W.  603;  although  it  was  admitted  that  if  the  action  were  against 
the  thief  himself,  the  rule  would  apply.  In  that  case  Bolfe,  B.,  said  on  this 
point:  *'  I  think  the  true  principle  is,  that  where  a  criminal,  and  consequently 
an  injurious  act  towards  the  public,  has  been  committed,  which  is  also  a 
civil  injuxy  to  a  party,  that  party  shall  not  be  permitted  to  seek  redress  for 
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the  civil  injary  to  the  prejudice  of  public  justice^  and  to  waive  the  felony, 
and  go  for  the  conversion.  I  think  the  law  as  laid  down  in  that  case  [GiviMon 
▼.  WoocifaUf  supral  instead  of  advancing  public  justice,  would  be  productive 
of  very  great  injastica  It  amounts  to  this,  that  another  person  who  has  got 
possession  of  my  goods,  of  which  I  have  been  robbed,  may  keep  them  until 
I  prosecute  some  innocent  person  whom  I  may  suspect,  or  find  out  for  that 
purpose. "  To  the  same  effect,  on  this  point,  are  Stone  v.  Marsh,  5  Bam.  & 
Cress.  551,  and  Lee  v.  Bayes,  18  Com.  R  599.  So  in  Beazley  v.  Afitchell,  9 
Ala.  780,  and  Bobhuon  v.  Shipworth^  23  Ind.  .Sll,  it  was  determined  that  on 
action  might  be  maintained  against  a  purchaser  of  stolen  goods  without  a 
previous  prosecution  of  the  thief.  But  the  owner's  right  of  action  against 
the  thief  himself,  it  is  held  in  Foster  v.  Tucker,  14  Am.  Dec.  243,  and  Boody 
V.  Keating,  4  QreenL  164,  is  suspended  until  there  has  been  a  criminal  prose- 
cution. For  a  full  discussion  of  the  general  question,  as  to  when  a  civil 
right  of  action  is  merged  in  a  felony,  see  the  note  to  Foster  v.  TtAckeTf  14  Am. 
Dec.  245. 

Sales  in  Market  Ov^.rt  in  England,  constitute  a  prominent  exception 
to  the  general  rule  that  no  one  can  transfer  even  to  a  bona  fide  purchaser  any 
greater  or  better  title  than  he  himself  has.  The  doctrine  respecting  sales  in 
markets  overt  is  of  Saxon  origin:  2  Kent  Com.  324,  note  (a);  Bryant  v. 
WhUcIur,  52  N.  H.  158.  It  was  adopted  at  a  time  when  theft,  plunder,  and 
sale  were  among  the  principal  modes  of  transferring  property,  and  was  de- 
signed to  discountenance  private  sales,  by  providing  special  protection  for 
purchasers  at  sales  in  open,  public  markets:  Bryant  v.  Whitcher,  52  N.  H. 
158.  Says  Cockbum,  C.  J.,  in  Crane  v.  London  Dock  Co,,  5  Best  &  S.  313; 
S.  C,  33  L.  J.  Q.  B.  224:  **  Look  to  the  origin  of  the  law  as  to  such  sales. 
It  arose  at  a  time  when  there  was  much  greater  simplicity  of  practice  be- 
tween buyer  and  seller.  The  practice  then  was  to  buy  in  markets  and  fairs. 
Shops  were  very  few  in  London,  and  persons  whose  goods  were  taken  feloni- 
ously would  know  to  what  place  to  resort  in  order  to  find  them.  I  can,  there* 
fore,  quite  understand  that  the  law  in  question  was  established  for  the  pro- 
tection of  buyers,  that  if  a  man  did  not  pursue  his  goods  to  a  market  where 
tiuch  goods  were  oi)enly  sold,  he  ought  not  to  interfere  with  the  right  of  the 
honest  and  bona  fide  purchaser." 

It  became,  accordingly,  the  established  rule  at  an  early  day  in  England, 
that  a  sale  in  market  overt  to  a  bona  fide  purchaser,  transferred  a  complete 
title  against  all  the  world,  except  in  certain  special  cases:  2  Bl.  Com.  449;  2 
Kent  Com.  323;  Benj.  on  Sales,  sec.  8;  2  Inst.  220,  713;  Com.  Dig.,  Market, 
E;  Case  of  Market  Overt,  5  Co.  83,  b;  Peer  v.  Humphrey,  2  Ad.  &  El.  495; 
Lee  V.  Bayes,  18  Conn.  B.  599;  Cundy  y.  Litideay,  3  App.  Cas.  459;  S.  C,  47 
L.  J.  Q.  B.  48;  38  L.T.  573;  26  W.B.  406,  affirming  S.O.,  2  Q.  B.  D.  96;  46 
L.  J.  Q.  R  233;  36  L.  T.  345;  25  W.  R.  417;  13  Cox  C.  C.  583.  "  Market 
overt  in  the  country  is  only  held  on  the  special  da>^  provided  for  partic- 
ular towns  by  charter  or  prescription;  but  in  London,  every  day,  except  Sun- 
days, is  market-day.  The  market-place,  or  spot  of  ground  set  apart  by  cus- 
tom for  the  sale  of  particular  goods,  is  also,  in  the  country,  the  only  market 
overt;  but  in  London,  every  shop  in  which  goods  are  exposed  publidy  to  sale 
is  market  overt^  for  such  tldngs  only  as  the  owner  professes  to  trade  in:"  2  BL 
Com.  449;  Cro.  Jao.  68;  Godb.  131;  Case  of  Market  Overt,  6  Ca  83,  b;  If 
Mod.  521;  Benj.  on  Sales,  sec.  8.  By  market  overt  is  meant,  an  "  open,  pu^ 
lie,  and  legally  constituted  market:"  Lee  v.  Bayes,  18  Conn.  B.  599,  per  J 
vis,  C.  J.  A  wharf  in  London  is  not  market  overt,  even  thoughi  g^)odB 
■odutomed  to  be  sold  there:    Wilkinson  v.  King,  2  Camp.  335.    Bo  a  «r 
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the  Strand  is  not  a  sale  in  market  overt:  Anonymous,  12  Mod.  521.    So  a  sale 
of  a  horse  at  auction  at  a  horse  repository  out  of  London:  Let  v.  Bayes,  18 
Com.  B.  599.    A  London  shop  is  market  overt  only  for  goods  usually  dealt 
in  there.     Henoe  a  scrivener's  shop  is  not  market  overt  for  silver  plate. 
Cheapside  is  not  market  overt  for  horses,  nor  Smithfield  for  clothes:  VEve^que 
de  Woree8ter*8  cast,  Moore,  360;  Poph.  84;  1  And.  344;  2  BolL  Abr.,  Market 
Overt.     So  a  mercer's  shop  is  not  market  overt  for  the  sale  of  petticoats  or 
cloaks:   Taylor  v.  Cfiambers,  Cro.  Jaa  68.    The  sale  must  be  openly  made: 
Clinton  v.  Cfumeellor,  Moore,  624.    Hence,  a  sale  in  an  inner  room,  or  behin'i 
a  curtain,  or  where  some  of  the  shop  windows  are  shut,  or  after  sunset,  haa 
been  held  not  to  be  within  the  rule:  VEvesque  de  Worcester's  eas^,  Moore, 
SCO;  Poph.  84;  1  And.  344;  2  Inst.  714.    But  where  a  sale  is  made  in  an  opea 
shop  in  London,  of  goods  usually  sold  there,  it  is  a  sale  in  market  overt, 
though  the  premises  are  described  in  the  evidence  as  a  warehouse,  and  the 
building  is  not  sufficiently  open  to  the  street  for  one  passing  to  see  what  ia 
going  on  inside:  Lyons  v.  De  Pass,  11  Ad.  &  El.  326.     In  that  case  Mr.  Jus- 
tice littledale  said:  "  It  can  not  be  made  a  difficulty  that  there  is  now  glass 
in  the  windows  of  shops,  whereas  in  former  times  they  were  entirely  open. 
Many  shops  now  are  more  open  in  their  Construction  than  others;  but  no  dif- 
ference can  be  made  on  that  account."    It  is  further  necessary  that  the  sale 
should  be  completed  as  well  as  begun  in  the  open  market,  and  that  the  goods 
should  be  present  and  exposed  to  view.     Hence,  a  sale  by  sample  is  not 
within  the  protection  of  the  rule  applying  to  sales  in  market  overt:  IlUl  v. 
Smith,  4  Taunt.  520;  Crane  v.  London  Dock  Co.,  5  Best  &  S.  313;  S.  C,  33  lu 
J.  Q.  B.  224. 

It  is  somewhat  questionable  whether  a  shop  is  market  overt  for  sales  made 
to  the  shopkeeper  even  of  goods  usually  sold  there:  Crane  v.  London  Dock 
Co,,  5  Best  &  S.  313;  S.  C,  33  L.  J.  Q.  B.  224.  A  sale  to  the  shopkeeper 
wa3  held  within  the  rule,  however,  in  Lyons  v.  De  Pass,  1 1  Ad.  &  EL  326^ 
altliough  the  point  was  not  directly  raised.  A  custom  that  a  sale  at  a  shop 
ill  Bristol  should  be  binding  against  the  real  owner,  modo  unus  contrahetMum 
sit  liber  homo  civUatis,  was  held  bad  in  Clifton  v.  CliaticeUor,  Moore,  624,  be* 
cause  it  constituted  a  monopoly,  and  it  was  further  determined  that  the 
king  could  not  make  one's  shop  a  market  overt  to  bind  strangers. 

A  sale  in  market  overt  binds  infants,  femes'covert,  prisoners,  and  persona 
beyond  seas:  2  Inst.  713;  Com.  Dig.,  Market,  E.  But  the  king  is  not  bound 
thereby:  Benj.  on  Sales,  sec.  9.  A  sale  in  market  overt  is  no  protection  to 
one  who  is  not  a  bona  fide  purchaser,  as  where  the  purchaser  knows  that  the 
vendor  has  no  title  or  authority  to  sell:  2  Inst.  713;  Freeman  v.  East  India 
Co.,  5  Bam.  &  Aid.  624;  per  Best,  J.;  Barker  v.  Reading,  Sir  Wm.  Jones, 
163.  The  doctrine  of  sales  in  market  overt  does  not  apply  to  gifts  or  pawns: 
Benj.  on  Sales,  sec.  9;  Hartop  v.  Hoare,  2  Stra.  1187;  S.  C,  3  Atk.  44.  By 
the  statute  1  Jac.  I.,  c.  21,  it  was  expressly  provided  that  the  sale  of  any 
goods  wrongfully  taken,  to  any  pawnbroker  in  London,  or  within  two  miles 
thereof,  should  not  alter  the  property,  for  the  reason,  as  Blackstone  says, 
that  this  trade  is  usually  of  a  clandestine  character:  2  BL  Com.  449.  Where 
one  purchases  his  own  goods  in  market  overt,  he  is  not  bound  to  render  the 
price:  Perk.,  sec.  93;  2  Bl.  Com.  450.  And  after  a  sale  in  market  overt  by 
a  vendor  who  has  no  title,  if  such  vendor  come  again  into  possession  of 
the  goods,  the  true  owner  may  retake  them  from  him:  2  Bl.  Com.  450; 
2  Inst.  713;  Benj.  on  Sales,  sec.  9. 

It  is  laid  down  in  2  Inst.  714,  and  Com.  Dig.,  Market,  E,  that  if  a  man 
pursue  his  appeal  freshly  against  a  felon  of  his  goods,  till  conviction,  he  shall 
have  restitution  of  the  goods,  notwithstanding  a  sale  in  market  overt.     It  i.i 


now  provided  by  statnte  24  ajid  25  Victoria,  c.  D,  icc.  100,  re-emkcting  and 
extending  statute  7  and  8  Geo,  IT.,  c  29,  ace.  67,  and  21  Hea.  VHI.,  c.  11, 
that  if  one  who  has  stolen,  embezzled,  etc.,  another's  gooda,  be  indicted  and 
couvictcd  on  behali  of  tbe  owner,  or  hia  executor  or  adomuBtrator,  the 
property  shall  be  rwtored  to  such  owner  or  liia  representative,  and  the  court 
thall  Di^er  auch  restitution  to  be  made:  Benj.  on  Sales,  sec.  11.  Under  thia 
•tntute,  it  seema  that  the  property  revests  in  the  owner  on  conviction  of  the 
thief,  without  an  J  order  otreatjlntion:  ScaUergood  v.  Syluetler,  16  Q.  B.  (Ad. 
ft  EU.  N.  S.)  606.  But  whore  a  bona  ^e  purchaaeriu  market  overt  has  Bold 
the  goods  before  the  thief  Las  been  convicted,  he  is  not  liable  in  trover  to  the 
owner:  Horwood  v,  SmUh,  2  T.  B.  750. 

Several  atatutes  regulating  boIgs  of  hors(«  in  market  overt  have  been  en- 
aolcd  in  England:  2  and  S  P.  k  M.,  c.  7;  31  Eliz.,  o.  12.  Their  proviaions 
are  stated  at  length  in  Benj.  on  Sales,  sec  14.  They  are,  in  substance,  that 
certain  places  shall  be  set  apart  in  fairs  and  markets  for  the  sole  of  horaes) 
that  every  horse  there  sold  shall  be  publicly  exposed  for  one  hour  between 
ten  o'clock  and  sunset;  that  there  shall  be  a  toll-keeper,  who  shall  make  a 
record  of  all  aalea,  describing  the  property  and  giving  the  names  and  ad- 
dreoaes  of  the  parties,  the  price  paid,  ctci  Com.  Dig.,  Market,  E.  Theaa 
atatutes  extend  to  sales  of  horses  taken  by  wrong;  thongb  not  stolen:  Barttr 
V.  Etading,  Sir  Wm.  Jones,  1G3. 

A  Bale  in  market  overt  must  be  pleaded  to  haTe  been  *o  mode  to  entitle  tha 
^^rshaser  to  the  protection  of  the  rule:  Clifton  v.  ChanetUor,  Moore,  C24; 
Com.  Dig.,  Market,  K  So  a  cnatom  of  market  overt  vx  London  ahopa  must 
be  pleaded,  and  will  not  be  judicially  notioed: /Tortop  v.  /fmre,  2  3tr».  1137; 
8.  C,  3  Atk.  M. 

DocTBiira  or  Sai.b  ih  Maoket  Ovbet  hot  Adoftes  is  Akbbica. — The 
rule  that  a  tale  is  market  overt  protects  a  bona  fide  purchaser  against  the 
claima  of  the  real  owner  from  whom  the  property  has  been  stolon  or  tortionsly 
token,  baa  never  been  adopted  in  this  country:  3  Kent  Com.  324;  Billiard  on 
Sales  (3d  ed.),  16;  Wlxdun-igkt  v.  Drptytttr,  3  Am.  Dec  345;  FaacOt  v.  Oa- 
bom,  32  DL  411;  Altscander  v.  Oaaman,  IS  La.  An.  251;  Coombt  v.  Garden, 
SSMe.  lll;£nRi>n>Rj7v.  J/a^A2Ear.  &J.  308;  Damt  v.  iioiiJu'in,  6 Maaa. 
618;  Toumt  v.  CoUint,  14  Id,  500j  Depew  v.  Jiobardt,  17  Mo.  680;  Bri/ant  v. 
WhOeha:  62  N.  H.  163;  Hoturey  v.  Wai«l;  3  Cow.  238;  Andrew  v.  Dkitrieh, 
14  Wend.  31;  Hoffman  v.  Carote,  20  Id.  21;  Roberti  v.  BiUott,  3  Daly,  60; 
Eoland  v.  Qnndi/,  6  Ohio,  203;  ^osoci  v.  Weaver.  1  Yeates,  473;  Hardg  v. 
Mdxgar,  2  Id.  847;  £'a«(on  v.  tVorthingCon,  6  Serg.  &  R.  130;  Carmkhad  v. 
Butt,  10  Eich.  S.  C.  332;  Armdale  v.  Morgan,  5  Sneed,  703;  OriJUA  v.  Fow- 
kr,  18  Vt,  390;  Sanbomv.  Jiittridge,  20 Id.  632;  Venirfstv.  Smiili,  10  Pat 
161.  In  the  CMe  last  cited,  Thompson,  J.,  speaking  for  the  courts  said:  "It 
it  a  general  rule  of  law,  that  a  sole  by  a  person  who  has  no  right  to  sell,  is 
not  valid  against  the  rightfol  owner.  *  *  *  It  woa  a  maiim  of  the  civil 
law,  that  nemo  plusjaru  in  aiitim  trant/em  poteit,  quam  ipue  hahet;  and  this 
is  a  plain  dictate  of  common  senae.  It  was  also  a  principle  of  the  English 
common  law,  that  a  sale  out  of  market  overt,  did  not  change  the  property 
from  the  rightful  owner;  and  the  custom  of  the  city  of  London,  which  fonnf 
an  exception  to  the  general  rule,  baa  always  been  regarded  and  reatricted  b 
the  conrta  with  great  care  and  vigilance,  that  all  such  soles  should  be  brouf ' 
strictly  within  the  custom:  Com.  Dig.,  tit.  Market,  K  It  hasaometimesb 
GOBtendod,  that  a  bona  fide  purchase  for  a  valuable  conwderation  and  wit 
notioe,  waa  equivalent  to  a  purchase  in  market  overt  under  tbe  'E.a^\ 
and  bound  the  property  against  the  party  who  hod  righti  1  3oli»a.  VIS 
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wo  are  not  aware  that  this  Saxon  institation  of  markets  overt,  which  oontrab 
and  interferes  with  the  application  of  the  common  law,  has  ever  been  reoog- 
nizcd  in  any  of  the  United  States,  or  received  any  jadicial  sanction."  So  Mr. 
Justice  Duncan,  in  Eculon  v.  IVortlUngton,  5  Serg.  &  B.  130,  referring  to  aoma 
earlier  decisions  in  the  Pennsylvania  courts,  says:  **  The  uniform  determim^ 
tions  of  courts  of  justice  have  rejected  the  usage  and  prescription  on  "which 
these  markets  in  JSngland  are  founded,  as  contrary  to  honesty  and  the  aovmd- 
est  policy." 

It  may,  therefore^  be  laid  down  as  the  established  doctrine  in  the  United 
States,  that  a  purchaser  in  a  public  open  market  gets  no  better  title   to 
goods  than  if  he  had  bought  at  private  sale:  Browning  ▼.  Magill,  2  Har.  & 
J.  308;  FaweeU  v.  Osbom,  32  lU.  411.    So  where  one  in  good  faith  buys  an 
article  in  a  shop  in  which  such  things  are  usually  sold,  as  a  watch  in  a  watch- 
maker's shop,  he  gets  no  title  if  the  vendor  has  none,  and  has  no  authority 
from  the  owner:  Roberts  v.  Dillon,  3  Daly,  50.    It  was  indeed  said  in  an 
early  case  in  Vermont,  that  probate  and  execution  sales  and  sales  of  estraye 
and  goods  found,  were  to  be  considered  sales  in  market  overt:  Heacock  ▼. 
Walker,  1  Tyler,  341.    But  this  decision  was  overruled  in  Qriffith  v.  Fawlar^ 
18  Vt.  390,  and  Sanborn  r.  KiUredge,  20  Id.  632.     The  validity  of  such  salea, 
so  far  as  they  are  valid,  depends  upon  principles  entirely  distinct  from  the 
doctrine  of  market  overt. 

Sheriff's  Salb  divests  the  title  of  the  judgment  debtor,  and  vests  it  in 
the  purchaser,  if  the  proceedings  be  fair  and  regular.    So,  though  the  judg- 
ment be  afterwards  reversed  for  error:  Dyer,  363  a,  pL  24;  Taylor  v.  Boyd, 
17  Am.  Dec  603;   Wood  v.  Jacknon,  22  Id.  603;  Freem.  on  Ex.,  sec  345^  and 
cases  cited.    But  it  is  otherwise  if  the  judgment  is  reversed  or  set  aside  on 
grounds  rendering  it  void  from  the  beginning,  or  if  the  plaintiff  in  the  execu- 
tion, or  his  attorney,  becomes  the  purchaser:  Freem.  on  Ex.,  sees.  345,  347. 
Where  an  execution  or  distress  warrant  is  illegal  on  its  face,  the  sale  confers 
no  title:  Lock  v.  Selluyood,  1  Q.  R  (Ad.  &  EL  N.  S.)  736.    If  there  is  no  an- 
thority  for  the  sale,  as  where  the  judgment  has  been  satisfied,  the  purchaser 
gets  no  title:  Jackson  v.  Anderson,  4  Wend.  474.    An  execution  sale  of  ex- 
empt property,  after  notice  that  the  debtor  claims  the  exemption,  passes  noth- 
ing: PatBton  ▼.  Freeman,  22  Am.  Dec.  74;  Johnson  v.  Babeock,  8  Allen,  583; 
Williams  v.  Miller,  16  Conn.  144;  Twinam  v.  Swart,  4  Lans.  263;  Freem.  on 
Ex.,  sec  215.    But  where  the  debtor  being  present  at  the  sale  does  not 
claim  the  exemption,  but  forbids  the  sale  on  other  grounds,  he  can  not  main- 
tain an  action  sgains  the  purchaser,  at  least  without  demand:  Twinam  v. 
Swart,  4  Lans.  263.    A  sale  on  mesne  or  final  process  of  the  property  of  a 
stranger  to  the  wiiti  does  not  affect  the  owner's  title:  Synumds  v.  HtUl,  37 
Mc  354;  Coombs  v.  Oorden,  59  Id.  Ill;  Champney  v.  Smith,  15  Gray,  512; 
Bvffum  V.  Deane,  8  Gush.  41;  Bryant  v.  WhUcher,  52  K.  H.  158;  HomesUy 
V.  Hogue,  4  Jones  K  (N.  C.)481;  Austin  ▼.  Titden,  14  Vt  825;  Qr^  ▼.  Fow- 
Ur,  18  Id.  390;  Sanborn  v.  Kittredge,  20  Id.  632;  SUme  ▼.  Sbberley,  1  Bay, 
817;  Shearick  v.  Htdter,  6  Binn.  2. 

Tbaksfeb  of  Cash,  Bans  Bilis,  Ohboks,  Kotbs  payable  to  bearer,  and 
other  negotiable  instruments,  transferable  by  delivery,  if  made  in  the 
usual  course  of  trade,  for  a  valuable  consideration,  in  good  faith,  and  without 
notice  of  any  infirmity  in  the  title,  vests  an  indefeasible  property  therein  in 
the  transferee,  on  grounds  of  commercial  policy,  although  they  may  have 
been  stolen  from  the  owner,  or  fraudulently  disposed  of  by  a  depositsiy  or 
agent  of  such  owner;  and  this  constitutes  another  exoeptton  to  the  generai 
rule  that  a  vendee  of  personalty  gets  no  title  if  his  vendor  has  none,  and  no 


matbont7  to  tell;  Denj.  on  mIm,  mc  19;  Vmgtr  v,  Armttrong,  2  Am. 
Deo.  126;  Conrog  v.  Warrtn,  Id.  166;  Say  v.  Ooddington,  9  Id.  268;  Codding- 
ton  T.  Bay,  11  Id.  842;  BaU  r.  Hale,  8  Own.  836;  ifiiil&MH  t.  PogtAreu,  4  O*. 
SS7;  Ftaenat  t.  (Moni,  32  IlL  411;  WhetUr  v.  Quild,  20  Fiok.  545;  Mtrriam 
T.  OranOe  Bank,  8  Gr&y,  254;  Spooner  v.  Holmea,  102  Masa.  603;  Mayee  v. 
Badger,  30  Barb.  246;  Lord  v.  IFiUtnuon,  66  Id.  693;  DuchfU  Co.  Mut.  Ins. 
Co.  T.  ffadifield,  73  N.  Y.  228;  Grttmavx  v.  ICAftlcr,  6  Tez.  C16;  if  iJ^  v. 
Bact,  1  Burr.  462;  8.  0.,  1  Ijmith  Lead.  Cm.  697;  OTast  v.  VaitgMa,  8 
Burr.  1516;  i'eaeociT.  £A«i<u,  Dong.  633;  Ooryier  v.  i/i«viUs,  SBorn.  ftCrsM. 
45;  /BjAam  V.  Prwirow,  7  Com.  B.  (N.  a)e2;  8.  a,  28 L.  J.  C.  P.  294,  Sov 
sren  where  a  biU  hM  been  frauduleatly  putad  together,  after  being  torn  in 
two  by  th«Mceptor,  for  thepnrpoBe  oEoanoellatioD,  andhis  been  tranaferred 
to  a  bona  fide  holder,  for  value,  wher«  the  tearing  ia  not  diSereot  in  appear- 
anoe  from  that  which  ia  done  for  the  pDrpoae  of  lending  a  bill  by  moR:  Inf- 
AamT.  Primroti,  7  Com.  B.  (N.  S.)  82;  8.  C,  2SL.  J.  C.  P.  391.  Andauoli 
bonajlde  bolder  of  a  bill  or  note  which  has  been  atolen  or  fmndnlently  trana. 
feired  may  recover  it  from  the  original  owner  if  he  shouid  get  poeaeuian  of  it 
after  the  6oiia  jUetranaferjOrunaiuxT.  WhtfUr,  6  Tei.  515.  Bat  abonafidi 
tranaferee,  wiUiout  indoraemeQt,  of  a  draft  payable  to  order,  who  receive*  no- 
tioe  before  the  indoraemeut  ia  made,  of  s,  frand  vitiating  the  title  of  the  penoa 
{rom  whom  he  received  it,  getanobettartitlathananoh  person  had:  Whistkrv. 
Fonter,SiL.J.O.P.Kl.  It  waa  formerly  held  that  where  one  waagniltj  of 
negligeaoe  in  taking  a  negotiable  iDBtrnment  which  bad  been  atolen  or  other, 
wiae  wrongfully  obtained,  that  ia,  if  he  took  it  uoder  circomatancea  whioh 
ooght  to  have  excited  the  anapiciou  of  a  prudent  and  oaieful  man,  he  got  no 
title,  and  eonld  not  reoover  oa  aaoh  inatniment :  QUI  v.  CuiUl,  3  Bam.  &  Creat, 
466;  BaU  v.  Bale,  8  Conn.  336 ;  Ayer  v.  Bvlchin*.  3  Am.  Dec  232.  But  thia 
la  not  now  the  law.  There  muat  be  aomething  mora  than  n^ligenoe  to  de- 
fast  the  title  of  the  holder.  The  qneation  is,  in  ancb  caaea,  did  the  holder 
noeive  the  inatmment  in  the  uiual  coorae  of  trade,  bona  fide,  and  for  value  1 
Henoa,  to  defeat  his  title,  the  circomataoces  must  be  aaoh  aa  to  ahow  mala 
JUUi,  on  bia  part  in  taking  with  notice  of  the  defective  title.  Negligence  ia 
fmportant  only  m  evidence  of  malafidf.  Ooodman  v.  Barvey,  4  Ad.  k  EL 
BTO;  Ulktr  v.  RkK  10  Id.  784;  Bank  of  Bengal  v.  Fagan,  7  Uoore  P.  C  72} 
P-rtftfTT-  V.  Harriion,  6  Bam.  &  Ad.  1098;  Rapliad  v.  Bank  q/  Eaglaod,  17 
Com.  B.  161;  8.  0.,  26  L.  J.  0.  P.  33;  MaUhete*  v.  Poythrtts,  i  Ga.  287; 
Lord  v.  WiUmaon,  56  Barb.  593;  Dachem  Co.  Mat.  /m.  Co.  v.  Hadifield, 
73  N.  Y.  226;  Ayer  v.  Butclunt,  3  Am.  Deo.  232,  note.  Aa  to  whether  one 
who  reoeivea  a  note,  bill,  or  other  n^Eotiable  inatniment  aa  aecuri^  for  an  an* 
teoedent  debt  ia  to  be  regarded  aa  a  bona  fiile  holder,  aa  against  the  true 
owner,  aee  Bay  v.  Coddi^fion,  9  Am.  Dec  268  and  note. 

WHisa  TuTDon  Clothkd  wrra  Appaumi  AuTHOEtm  bt  Owhir.— 
Uoat  of  the  exceptions  to  the  general  rule  that  a  bona  Jide  purchaaer  geta  no 
title  if  the  vendor  ia  not  the  owner,  arise  from  the  fact  that  the  reel  owner 
has  voluntarily  clothed  such  vendor  with  the  apparent  owuenhip  or  authority 
to  Bell.  The  nature  and  extent  of  the  exceptions  of  this  class  are  very  clear^ 
stated  in  tbe  learned  opinion  of  Mr.  Senator  Verplanck,  in  SaUu»  v.  Everett, 
80  Weud.  ZIS.    After  aome  remarks  on  tianafer*  of  notes,  billa,  etc.,  he  al^s- 

"After  a  careful  examination  of  all  the  English  ooaea,  and  thoaa  of  tb' 
state,  that  have  been  cited  or  referred  to,  I  come  to  thia  general  conolnsit 
that  the  title  of  property  in  things  movable  con  poas  from  the  owner  c 
by  his  own  consent  and  volnntary  act,  or  by  operation  of  law;  bnt  Hat 
liiiiwt  iiiiiiilisaiii  who  buya  foravaluablDconaidention  in  the  oouna  of' 
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without  notice  of  any  advene  claim,  or  any  circninstances  which  might  lead 
a  prudent  man  to  suspect  such  adverse  claim,  will  be  protected  in  his  title 
against  the  original  owner  in  thoae  cases,  and  in  those  only,  where  such  owner 
has  by  his  own  direct,  voluntary  act  conferred  upon  the  person  from  -whom 
tlie  bona  fide  vendee  derives  title,  the  apparent  right  of  property,  as  owner, 
or  of  disposal  as  an  agent.  I  fmd  two  distinct  classes  of  cases  under  this 
head,  and  no  more: 

'  M.  The  first  is  when  the  owner,  with  the  intention  of  sale,  has  in  anjr  way 
parted  with  the  actual  property  of  his  goods,  with  his  own  consent,  thoagh 
under  such  circumstances  of  fraud  or  error,  as  would  make  that  consent  re- 
vocable, rescind  the  sale,  and  authorize  the  recovery  of  the  goods  as  against 
such  vendee.  But  if  the  property  passes  into  the  hands  of  honest  purchasers, 
the  first  owuer  must  bear  the  loss.  Thus,  to  take  an  instance  from  our  own 
reports,  where  goods  were  obtained  by  a  sale  on  credit,  under  a  forged  re- 
commendation and  guaranty,  and  then  sold  to  a  bofia  fide  purchaser,  in  the 
customary  course  of  trade,  the  second  buyer  was  protected  in  his  possession 
against  the  defrauded  original  owner:  Mtnorey  v.  WaWi,  8  Cow.  243.  So, 
again,  where  the  owner  gave  possession  and  the  apparent  title  of  property  to 
a  purchaser,  who  gave  his  worthless  note,  in  fraudulent  contemplation  of  im- 
mediate bankruptcy,  a  fair  purchase  from  the  fraudulent  vendee  was  held  to 
Im  good  against  the  first  owner:  Root  v.  Frenehy  13  Wend.  572.  See,  also, 
JieCarty  v.  Vichery,  12  Johns.  348.  In  all  such  oases,  to  protect  the  new 
purchaser,  there  must  be  a  full  consent  of  the  owner  to  the  transfer  of  tbe 
property,  though  such  consent  might  be  temporary  only,  obtained  by  fraud 
or  mistake,  and  therefore  revocable  against  such  unfair  first  purchaser. 

"2.  The  other  class  of  cases  in  which  the  owner  loses  the  right  of  follow- 
ing and  reclaiming  his  property,  is,  where  he  has,  by  his  own  voluntary  sot 
or  consent,  given  to  another  such  evidence  of  the  right  of  selling  his  goods 
as,  according  to  the  custom  of  tnule,  or  the  common  understanding  of  the 
world,  usually  accompanies  the  authority  of  disposal;  or,  to  use  the  language 
of  Lord  Ellenborough,  when  the  owner  *has  given  the  external  indicia  of  the 
right  of  disposmg  of  his  property.'  Here  it  is  well  settled  that,  however 
the  possessor  of  such  external  imlieia  may  abuse  the  confidence  of  his  princi- 
pal, a  sale  to  a  fair  purchaser  divests  the  first  title,  and  the  authority  to 
sell,  so  conferred,  whether  real  or  apparent,  is  good  against  him  who  gave  iL 
Thus,  the  consignee,  in  a  bill  of  lading,  is  furnished  by  his  consignor  with 
such  e\'idence  of  right  of  disposal,  according  to  the  custom  and  law  of  trade, 
so  that  the  bona  fide  holder  of  the  bill,  indorsed  by  the  consignee,  is  entitled 
to  all  the  rights  of  property  of  the  consignor  in  those  goods,  if  bought  fairly 
in  the  course  of  business,  although  the  actual  consignee,  under  whose  indorse- 
ment lio  holds,  has  no  right  to  the  goods  as  against  the  former  owner.  U 
such  goods  were  not  paid  for,  they  might  be  stopped  inlraruUu  by  the  owner, 
unless  his  consignee  has  already  assigned  his  bill  of  lading;  but  that  aaBign« 
ment  divests  the  owner  of  his  right  of  stoppage  against  such  assignee.*' 

The  question  in  cases  belonging  to  both  these  classes  is:  Has  the  real  owner 
intentionally  conferred  on  the  vendor  the  apparent  ownership  or  right  of 
selling  ?  If  ho  has,  the  purchaser  is  protected,  otherwise  not  Thus,  where 
thl  owner  of  bank  stock  has  conferred  the  apparent  right  on  another,  a  homa 
fide  puichaser  from  the  latter  will  be  protected:  Crocker  v.  Cracker,  31  N.  T. 
SffJ,  So,  where  the  owner  permitted  another  to  take.out  a  lioense  for  a  cart^ 
as  owner,  it  was  held  that  a  purchaser  from  the  latter,  without  notice,  would 
get  title:  McCauley  v.  Brown,  2  Daly,  426.  But  the  vendor's  appareni 
ownership  will  not  protect  a  purchaser  who  has  notice  of  a  better  title:  Porter 
r.  Parks^  49  N.  Y.  564.     Mere  possession  is  not  sufficient  evidence  of  owner 


■Dip  or  aDtbontf  to  bcII  to  protect  a  parchaser  from  the  poasessor;  Covilt  v. 
HSl,  4  Den.  323;  Linnm  v.  Cniger,  40  Barb.  633;  ITiigon  v.  Naaoji,  4  Boa. 
155;  Ca»f  v.  Jenning,  17  Tai.  6G1.  Ono  who  has  fraudulently  obtained  a  bill 
of  lading  of  goods,  without  the  consent  of  the  owner,  can  not  confer  a  good 
title  on  a  bona  Jidt  pnrchascr  of  such  gooda  under  the  bill  of  lading,  for  in 
thia  caae  the  intestioo  to  clothe  tho  vendor  with  the  apparent  ownership  is 
vaoting:  SiiUui  v.  EvtrtO,  20  Wend.  267;  Dfran  v.  Shipper,  35  Pi,  St.  239i 
Dovia  V,  pTTin,  16  N.  Y.  325.  See,  on  this  point,  the  note  to  Lktbarrow  v. 
Jftuon,  1  Smith'a  Lead.  Cas.  {7th  Am.  od.  1101),  ft  Mf. 

BoKA  FiDB  PuKCiiASEB  FBOM  Fracdi'le.'^t  FnitCHASER. — It  ia  perfectly 
well  aettlcd  in  accunlanco  with  tliu  dixitrine  laid  down  by  Mr.  Senator  Ver- 
planck,  ia  tho  opiDion  qootvd  above,  ihat  whero  the  owner  of  gooJs  volun- 
tarily sells  and  delivers  them  to  a  fniudulent  pnrclioacr  who  doea  not  intond 
to  pay  tor  them,  or  who  p^vys  for  them  with  stolen  property  or  with  forged 
Dotea,  or  who  faiU  to  give  security  aa  pnjiiused,  or  who  ia  guilty  of  any  otbei 
fraud,  vitiating  the  sale  as  tu  him,  anil  enabling  the  vendor  to  reclaim  the 
goods,  yet  if  before  tho  vendor  has  ruscinded  such  sale  the  vendee  Bells  or 
pledges  the  gooda  for  a  valuable  coiiaideration  to  a  bona  fide  parchaser  or 
pledgee  without  notice  of  the  fraud,  tho  iLitter  will  get  a  good  title  againat 
the  original  owner:  lioiclfi/  v.  Jiigelote,  23  Am.  Deo.  607i  DureU  v.  Haley,  19 
Id.  444;  J/ii.«  V.  (Wtn.  Id.  177;  Ifii^Minigo*.  v.  /Jim^c,'/.  39  Conn.  406;  Mean 
v.  n-aplea,  3  Houat.  (Del.)  531;  Kern  v.  Thurher,  57  Ga.  172;  Brundaijt  t. 
Cump,  21  111.  330;  Famcelt  v.  Oshom,  32  Id.  411;  Jennhi-ja  v.  Oage,  13  Id. 
614;  Chicayo  Dock  Co.  v.  Fostrr,  48  Id.  507;  Brll  v.  CaferOj,  21  Ind.  411; 
Gihaon  v.  Moore,  7  B,  Uon.  02;  Wood  v.  YeatmaP,  15  Id.  270;  ZJitooa  t. 
BiindaU,  33  Mo.  202;  Tilton^  v.  ll'ow/,  33  Id.  501;  Ilofmaav.  Noble,  6  Mate. 
68;  Doiea  v.  iTiu/i,  23  Barb.  157;  Dows  v.  Greene,  32  Id.  490;  Watlera  Iran*- 
poHalioa  Co.  v.  Mardiotl,  37  IJ.  500;  Hlovney  v.  Wahh,  8  Cow.  238;  Craig 
T.  MaTKh,  2  Daly,  01 ;  Dan/orth  v.  Diirl,  i  Duer.  101 ;  Beavera  v.  Lane,  6  Id. 
232;  Lewit  v.  Palmrr,  Hill  4  Denio,  68;  Barnard  v.  Campbell,  58  N.  Y.  73j 
S,  C,  17  Am,  Rep.  208;  Root  v.  Freucb,  13  Wend.  570;  TUampma  v.  Lee,  3 
Watta  4  8.479;  Sinclair  v.  Ntel-/.  40  Pa.  St  117;  ArendaU  v.  Morgaa,  5 
Snecd,  703;  Halelina  v.  DavU,  5  Baxter  (Tenu.).  698;  IFiWiam*  v.  Given,  6 
Gratt.  268;  Shi/etdi  v.  Peage,  16  Wia.  650;  Benj.  oo  Soles,  sec.  433,  note 
(i),  (2  Am.  ed.) 

Thia  doctrine  is  queationed  by  Mr.  Justice  Coweu  in  Adi  v.  Putnam,  1 
Hill,  303,  who  declares  that  Motcrey  v.  Walsh,  6  Cow.  233,  tha  leading  cose 
in  New  York  on  this  point,  "isautuiomaly."  The  aubaeijuent  purchaae  must 
be  strictly  bona  Jide  and  withont  notice,  or  the  purchaser  will  not  be  pro- 
tected: Saleau  v.  Bernard,  3  Blatch.  244.  If  the  purchaser  hsa  sufficient 
notice  to  put  him  oa  inquiry,  ha  will  not  be  deemed  a  bona  Jidt  purcfaaseri 
Bernard  y.  CampUll,  63  K.  ¥.  73;  S.  C.,  17  Am.  Bep.  208.  lu  .b/ttj/'eUf  v. 
Peaif,  16  Wis.  659,  it  is  decided  that  one  who  takes  goods  from  a  fraudu- 
lent parcbsaer  in  satisfaction  of  a  pre-existing  debt,  in  good  faith  and  without 
notice,  is  a  bona  fide  parchaser,  but  the  contnu;  is  held  in  Root  v.  French,  13 
Wend.  670,  and  Barnard  v.  Campbell,  63  N.  Y.  73;  8.  C,  17  Am.  Rep.  203. 
So  in  Biton  v.  Snapp,  1  DiU.  18^  201;  MeLtod  v.  NalMnal  BanJe,  42  Miss. 
09.  Sea  on  this  point,  with  respect  to  bona  fide  holdeia  of  negotiable  paper, 
the  note  to  Bag  v.  CoddingUm,  9  Am.  Dec,  272,  A  sheriff  selling  property 
on  eiecntion  against  a  fraudulent  purchaser  was  held,  in  Ath  v.  Putnam, 
EUl,  302,  to  be  liable  in  trespasa  to  ibe  owner,  though  he  had  no  notio» 
the  fnwd,  and  the  sale  waa  made  to  bona  fide  purdiMers.  In  Coki  v.  Cb 
I  Cnsh.  S99,  an  anctionaer  disposing  of  goods  for  a  mortgagor  who,  l^ 
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aiul  f r;iudii!c:it  representations,  hod  obtained  the  right  to  retain  posses^inn, 
was  held  liable  to  the  mortgagee,  thoagh  he  had  no  knowledge  of  the  mortga^, 
did  not  iKirticipate  in  the  fraud,  and  had  paid  over  the  proceeds.  Assignees 
of  a  fraudulent  purchaser  of  goods,  in  trust  for  creditors,  are  not  bona  JUU 
purchasers  within  the  meaning  of  the  rule  now  under  consideration:  Fariej 
V.  Lincoln,  51  N.  II.  677;  S.  C,  12  Am.  Kep.  182;  Joftlin  v.  Cotre^  60  Barb. 
43.  Nor  are  attaching  creditors  of  the  fraudulent  purchaser:  Dvffinyton  v. 
GerriiJi,  8  Am.  Dec.  97;  FieUl  v.  Steams,  42  Vt.  106;  Jordan  v.  Parker,  56 
Me.  557.  The  bona  Jidt  purchaser  from  a  fraudulent  purchaser  will  not  be 
protected  unless  the  latter  has  obtained  possession:  Banuird  v.  Campbell,  65 
Barb.  287;  nor  if  the  fraudulent  purchaser  has  got  possession  wrongfully  and 
without  the  owner's  consent:  Dean  y.  TaUa,  22  Ohio  St.  388.  In  Dtatiy  v. 
Murphy,  3  A.  K.  Marsh.  472,  and  Watson  v.  Wilson,  2  Dana,  406,  it  ia  de- 
cided that  one  purchasing  from  a  fraudulent  purchaser  without  actual  notice 
of  the  fraud,  but  after  a  suit  has  been  commenced  to  vacate  the  fraudulent 
sale,  gets  no  title.  A  bona  fide  purchaser  of  a  wife's  personalty  from  her  boa- 
band,  who  had  married  her  by  fraud,  he  having  another  wife  living,  was  held 
to  obtain  a  good  title,  in  Depew  v.  Robards,  17  Mo.  580. 

Unless  the  owner  intentionally  sells  and  delivers  the  property  to  the  fraod- 
ulent  purchaser,  a  bona  Jide  purchaser  from  the  latter  gets  no  title.     Henoe, 
where  one  fraudulently  represented  himself  to  be  the  agent  of  a  party,  and 
purcliascd  certain  goods  and  procured  them  to  be  consigned  to  such  party, 
and  then  got  them  into  his  own  possession,  and  sold  to  a  bona  Jide  par- 
chaser,  it  was  determined  that  no  title  passed,  because  the  owner  did  not 
voluntarily  sell  or  deliver  the  goods  to  the  fraudulent  purchaser:  Barter  ▼. 
Dinsmort,  72  Pa.  St.  427;  S.  C,  13  Am.  Rep.  697;  Higfjona  v.  Burton,  26  L. 
J.  Ex.  342.     So  where  one  fraudulently  represented  himself  to  be  a  member 
of  a  certain  firm,  and  procured  goods  to  be  sent  to  them,  which  he  after- 
wards got  into  Ills  possession  and  sold:  Moody  v.  Blake,  117  Mass.  23;  S. 
C,  19  Am.  Rep.  304.     So  where  one  got  possession  of  goods  by  falsely  pre- 
tending to  be  another  person,  and  then  sold  to  a  l^onajide  purchaser:  Lindmijf 
V.  Cundy,  47  L.  J.  Q.  K  481.     In  Andrew  v.  Ditttrich,   14  Wend.  31.  it 
was  decided,  that  the  obtaining  of  goods  by  false  i)retenses  being  a  felony, 
the  owner  could  reclaim  such  goods  even  in  tlie  hands  of  a  bona  fide  por- 
ohaser.     But  Keyser  v.  Ilarbtck,  3  Duer,  373,  holds  otherwise.     In  Codiram 
V.  Stewart,  21  Minn.  435,  a  bona  fide  purchaser  f£x>m  a  fraudulent  purchaser 
of  a  certain  chose  in  action  was  held  to  obtain  a  good  title,  though  the  al- 
leged fraud  was  a  felony  by  statute. 

That  a  bona  fide  purchaser  from  a  fraudulent  grantee  will  bo  protected, 
■ee  Somes  v.  Brewer,  13  Am.  Dec.  406,  and  note;  Jackson  v.  McChe^tey,  17 
Id.  524,  and  note;  Coleman  v.  Cocke,  18  Id.  757;  Blight's  Heirs  v.  Tobin,  Id. 
219. 

PUBCHASBB  FROM  VeNDSB  IK  PoSSBSSXOK  BEIOBB  PATMXNT.—It  is  held  in 

Young  v.  Bradley,  68  111.  553»  and  Sehwataer  v.  Tracy,  76  Id.  34S,  that  de- 
livery of  possenion  by  an  unpaid  vendor  pawsos  the  property  to  the  vendee^ 
so  as  to  protect  an  innocent  porchaser  from  the  latter,  irmpeotive  of  the 
oontraot  or  intention  of  the  parties  to  the  original  sale.  So^  in  Goodwin  v. 
Boston  etc,  R,  B.  Co,,  11 1  Mass.  487,  it  is  decided  that  where  avendor  sells  for 
oaah  and  deliverB  possession,  an  honest  pnrohaser  from  the  vendee  will  be 
protected,  notwithstanding  a  usage  to  allow  ten  days  to  make  payment.  Ia 
Beavers  v.  Lane,  6  Duer,  232,  it  is  held  that  where  there  is  a  conditkA  in  a 
oootract  of  sale  that  there  shall  be  immediate  payment,  and  the  property  is 
delivered,  a  bona  Jide  purchaser  from  the  vendee,  witboat  notice  of  the  con- 
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^tion,  and  that  payment  has  not  been  made,  gets  a  j];ood  title,  but  not  where 
lie  has  received  no  part  of  the  goods  and  paid  no  part  of  the  price.     The  gen* 
«ral  mle  is  that  where  a  sale  is  conditional,  it  being  stipulated  that  payment 
IS  to  be  made  at  a  future  day,  and  that  until  it  is  made  the  title  is  to  remain 
in  the  vendor,  although  possession  is  delivered  immediately,  a  bona  fide  pur- 
chaser from  the  vendee,  without  notice  of  the  condition  before  payment  is 
made,  gets  no  title  as  against  the  original  owner,  if  the  latter  has  been  guilty 
of  no  laches:  Benj.  on  Sales  (2  Am.  ed. ),  sec.  320,  and  note;  Barrett  v.  Pritehard^ 
13  Am.  Dec.  449,  and  note;   Bailey  v.  Harris,  8  Iowa,  331;  Robinson  v. 
Chapline,  9  Id.  91;  Baker  v.  JIaU,  15  Id.  277;  Bradeen  v.  Brooks,  22  Me.  463; 
Coggill  v.  Hartford  tU,  R,  R,  Co,,  3  Gray,  545;  Ketclium  v.  Brennan,  5SMiaa, 
596;  ParmeUe  v.  Catliertoood,  36  Mo.  479;  Ballard  v.  BurgeU,  40  N.  Y.  314; 
Austin  v.  Dye,  46  Id.  500;  Comer  v.  Cunningham,  77  Id.  391;  S.  0.,  33  Am. 
Rep.  626;  AuUman  v.  MaUory,  5  Neb.  178;  S.  C,  25  Am.  Rep.  478;  Sanders 
v.  Keber,  28  Ohio  St  630;  Gray  v.  Stevens,  28  Vt.  1.     In  a  number  of  cases, 
however,  a  bona  fide  purchaser  from  such  a  conditional  vendee  has  been  held 
to  obtain  a  good  title  as  against  the  original  owner:  Wait  v.  Oreen,  62  Barb. 
241;  S.  0.,  36  N.  Y.  556;  Steelyards  v.  Singer,  2  Hilt.  96;  Raids  v.  Deshler, 
4  Abb.  App.  Deo.  12,  affirming  S.  0.,  28  How.  Pr.  66.    See  Vineent  v.  Cornell, 
23  Am.  Dec.  683.    Where  a  purchaser  is  intrusted  with  the  evidence  of  title 
to  goods,  with  a  verbal  agreement  that  they  are  not  to  be  shipped  until  fully 
paid  for,  and  is  enabled  to  pledge  the  goods  and  obtain  an  advance  of  their 
value  from  one  who  has  no  notice  of  the  agreement^  it  is  held,  in  Western 
Union  R,  R.  Co.  v.  Wagner,  65  HI.  197,  that  the  latter  will  hold  against  the 
origiiial  vendor. 

RoKA  Fids  Pubchaseb  tbom  Vendob  nr  PossiasiOK.— Where  a  pnrohaaer 
of  goods  permits  his  vendor  to  remain  in  possession,  a  subsequent  bona  fide 
purchaser  from  such  vendor,  without  notice  of  the  original  sale,  being  put  in 
possession,  obtains  a  good  title  as  against  the  prior  purchaser:  CuUom  v. 
QyaOot,  18  La.  An.  608;  Shaw  v.  Levy,  17  Serg.  &  R.  99.  So  a  bona  fide  pur- 
chaser from  one  who  has  made  a  previous  conveyance  in  fraud  of  creditors, 
will  be  protected :  Newson  v.  Lyean,  20  Am.  Dec.  156;  Wilson  v.  Fuller,  9 
Kan.  176. 

Sales  and  Puedobs  bt  Bailees  and  Aosntb.— Where  the  owner  of 
goods  intrusts  an  agent  with  the  evidence  of  authority  to  dispose  of  them, 
and  thereby  enables  him  to  sell  to  a  bona  fide  purchaser,  it  is  obvious  that  he 
is  bound  by  such  a  sale:  Nixon  v.  Brown,  57  N.  H.  34;  S.  C,  4  Am.  Law 
Times,  N.  S.  187.  A  sale  in  the  usual  course  of  business  by  a  broker,  factor, 
or  commission  merchant,  in  excess  of  instructions,  says  Savage,  G.  J.,  in 
Arnold  V.  ffallenbake,  5  Wend.  34,  gives  a  good  title  to  a  bona  fide  pnr- 
ehaser,  because  the  nature  of  the  employment  of  such  a  person  imports  a 
power  of  sale;  but  not  so  where  such  an  agent  or  bailee  pledges  the  goods. 
A  purchaser  from  a  commission  merchant,  bona  fide,  gets  a  good  title,  not- 
withstanding a  previous  sale  by  the  principal,  of  which  the  commission  mer- 
chant had  no  notice:  Jones  v.  Hodghns,  61  Me.  480.  Where  goods  are 
pledged  as  security  for  a  loan,  the  pawnee  or  mortgagee  may  sell  and  give  a 
good  title  against  the  original  owner,  if  such  loan  is  not  paid,  the  power  of 
sale  being  incident  to  the  nature  of  such  a  pledge:  Benj.  on  Sales,  sec  16; 
Pothofuer^.  Dawson,  Holt  N.  P.  383;  Lodkwood  v.  3wer,  9  Mod.  278;  Pigoi 
V.  CubUy,  15  Com.  B.,  N.  S.  701;  a  0.,  83  L.  J.  0.  P.  134;  Tucker  v.  WO^ 
son,  1  P.  Wms.  261.  Bat  not  where  the  sale  is  made  before  the  expiration 
of  the  time  allowed  for  redemption:  Johnson  v.  Stear,  15  Com.  B.,  N.  8. 830; 
B.  C,  33  L.  J.  C.  P.  130.    Purchasers  from  iactOTS,  oonsigDees^  etc.,  in  Bng« 
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land  are  protocted  by  the  "factors*  act:'*  Stat.  Geo.  IV.,  c  94,  sec  2;  and 
6  and  6  Vict.  c.  39;  and  there  are  simiUr  statutes  in  many  of  the  states: 
Benj.  on  Sales,  sec.  19,  and  note.  The  general  rule  is  that  a  purchaser  in 
good  faith  from  an  agent  or  bailee  who  has  no  authority  to  sell,  gets  no  title: 
Locschman  v.  Machin^  2  Stark.  312;  Wilkinson  v.  Kin</,  2  Camp.  335;  Cooptr 
V.  n'illomatt,  1  Man.,  Gr.  &  S.  671;  S.  C,  5  Eng.  Com.  L.  670;  Meteaffev. 
Lumsflen^  1  Car.  &  K.  309;  Chiam  v.  Woods,  3  Am.  Dec  740;  Kitchell  v. 
Vanadar,  12  Id.  249;  FawceU  v.  Osbom,  32  III  411;  Burton  v.  Curyea^  40 
Id.  320;  Parsons  Y.  fTe^^,  8  GreenL  38;  Galvinv.  Bacon,  11  Me.  28;  S.  C,  ante^ 
258;  CovUl  v.  HiU,  4  Den.  323;  Linnen  v.  Cruger,  40  Barb.  633;  Wilson  y.  Nason^ 
4  Bos.  155;  WoosUr  v.  Shtrwood,  25  N.  Y.  278;  Roland  v.  Gundy,  6  Ohio^ 
202;  Thomas  v.  Heas,  cited  in  Easton  v.  Worthingto?i,  5  Serg.  &  R.  130; 
Chamberlain  v.  Smith,  44  Pa.  St.  431;  Carmichael  v.  Buck,  10  Rich.  S.  G. 
332;  Heaeock  v.  H  aZl;er,  1  Tyler,  338;  R\ford  v.  Montgomery,  7  Vt.  411. 
Nor  can  a  pledgee  of  such  agent  or  baUee  hold  against  the  real  owner:  Nick- 
erson  v.  Darrow,  5  Allen,  419;  Stanley  v.  Gay  lord,  1  Gush.  536.  So  as  to  a 
pledgee  of  a  factor  or  consignee,  for  a  power  to  seU  does  not,  in  such  a  case, 
include  a  power  to  pledge:  Bott  v.  McCoy,  20  Ala.  578;  Michigan  Stale  Bank 
▼.  Gardner,  15  Gray,  362.  See  Bowie  v.  Napier,  10  Am.  Dec.  641,  on  the  sub- 
ject of  a  factor's  power  to  pledge  for  his  own  debt. 

Master  oi-  a  Ship  may  Sell  the  Goods  of  Shippebs  in  case  of  absolute  ne- 
cessity, as  where  it  is  impossible  to  carry  them  on,  or  to  communicate  with  the 
owners,  or  where  it  is  necessary  to  make  repairs;  and  such  a  sale  will  transfer 
the  property  to  the  purchaser,  the  master  being  r^arded  as  the  agent  of 
the  owner  of  the  goods,  intrusted  by  law  with  a  power  of  sale:  Benj.  on  Sales, 
sec.  18;  The Gratitudine,  SBjoh,  Adm.  240,  259;  Vlierboomy,  Chapman,  13Mee. 
&  W.  230,  239;  Cammell  v.  Sewell,  5  Hurlst.  &  N.  728;  S.  C,  29  L.  J.  Ex. 
350;  Jordan  ▼.  Warren  Ins,  Co,,  1  Story,  342;  Pope  v.  Nickerson,  3  Id.  600; 
The  Ship  Packet,  3  Mason,  255;  Fontaine  ▼.  Columbian  Ins,  Co,,  9  Johns.  30; 
StiUman  v.  Huixl,  10  Tex.  109;  Gates  v.  Thompson,  57  Me.  442.  But  the 
necessity  must  be  absolute  or  no  title  wiU  pass,  although  the  master  acts6oiia 
fide:  Freeman  v.  East  India  Co.,  5  Barn.  &  Aid.  617;  Cannon  v.  Meabum,  1 
Bing.  243;  Tronson  v.  Dent,  8  Moore  P.  0.  419;  The  Joshua  Barker,  Abb. 
Adm.  215;  Hall  v.  Franklin  Ins,  Co,,  9  Pick.  466;  Bryant  v.  Commonwealth 
Ins,  Co,,  13  Id.  543;  American  Ins,  Co,  y.  Center,  4  Wend.  45;  StiUman  v, 
Hurd,  10  Tex.  109;  Nm  England  Ins.  Co,  v.  Brig  Sarah  Ann,  13  Pei.  387. 

The  Pbikcipal  Case  is  Cited  to  the  point  that  one  disposing  of  another's 
property  is  liable  to  the  owner  therefor,  in  Anderson  ▼.  Nidiolas,  6  Bos.  130; 
Boyce  v.  Brockway,  31  N.  Y.  493;  Spraights  v.  Hawley,  39  Id.  447;  Dudley  \\ 
IJawley,  40  Barb.  397;  Hills  v.  Snell,  104  Mass.  177.  That  where  goods  are 
stolen  or  taken  by  a  trespass,  or  by  a  fraud  amounting  to  m  felony,  a  bona  fide 
purchaser  of  them  gets  no  title:  Everett  v.  SaUus,  15  Wend.  478;  Chapin  v. 
Potter,  1  Hilt.  375;  Robinson  v.  Dauchy,  3  Barb.  30;  Rockwell  v.  Saunders,  19 
Id.  482.  That  a  purchaser  is  liable  to  the  owner  for  m  conversion  after  dis- 
posing of  the  goods:  Hoffman  ▼.  Carow,  20  Wend.  22;  S.  a,  22  Id.  205^  per 
Senator  Edwards.  As  to  what  oonstitatet  a  oonvcnioii  gdoeaJlji  Cobb  ▼. 
i>otM,9Barb.  243. 
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Delano  v.  Blaee. 

[11  WomiLL,  85.] 

XsnrABT  HATiNO  AooEFTED  A  NoTS  on  A  third  person  for  labor  performed, 

oaa  not  recover  for  the  valae  of  Buch  labor  withoat  showing  a  disaffirm- 

anoe  of  the  contract  by  returning  the  note. 
KKsraro  such  Notb  Eight  Months  after  coming  of  age,  and  not  offering  to 

return  it  until  the  maker  has  become  insolvent,  is,  in  legal  judgment^  an 

affirmance  of  the  contract. 

Assumpsit  for  work,  labor,  and  services.  It  appeared  that  when 
the  services  were  performed,  the  plaintiff  was  an  infant,  working 
under  an  agreement  that  be  was  to  take  his  pay  partly  in  goods, 
and  partly  in  a  note  of  the  defendant's  brother.  The  note  was 
accordingly  given,  dated  Jane  1,  1828,  the  defendant  indorsing 
it  without  recourse.  The  plaintiff  attained  his  majority  May 
lOy  1830.  In  January,  1831,  the  maker  of  the  note  became  in- 
solvent, having  been  good  for  the  amount  until  that  time. 
Shortly  afterwards  the  plaintiff  tendered  the  note  to  the  defend- 
ant, and  demanded  payment  for  his  work.  The  judge  instructed 
the  jury  that  if  the  plaintiff  did  not  offer  to  return  the  note 
within  a  reasonable  time  after  coming  of  age,  the  contract  must 
be  deemed  ratified,  and  they  should  find  for  the  defendant,  to 
which  the  plaintiff  excepted.  Verdict  for  the  defendant.  Mo- 
tion for  a  new  trial. 

O.  B.  Maiteson,  for  the  plaintiff. 

Mann  and  Wager,  for  the  defendant. 

By  Court,  Nelson,  J.  In  Ooodsell  v.  Myers,  3  Wend.  479,  it 
was  decided  that  though  the  note  of  an  infant  was  not  void,  and 
only  voidable,  yet  that  to  charge  a  party  upon  a  note  during 
infancy,  there  must  be  an  express  promise  to  the  party  in  inter- 
est, or  his  ageut,  or  such  an  admission  of  an  existing  liability 
after  the  infant  arrived  of  age,  that  a  promise  might  be  inferred. 
In  that  case,  the  party  seeking  to  enforce  the  note  was  required 
to  show  alBSrmatively  a  confirmation  of  the  voidable  act.  There 
the  infant  stood  on  the  defensive.  Here  he  is  the  actor,  and  is 
bound  to  show  a  disafiirmance  of  the  contract,  by  returning  the 
note,  before  he  can  call  upon  the  defendant  for  payment  for  the 
work  done,  in  satisfaction  of  which  the  note  was  received  dur- 
ing infancy.  It  may  be  questionable  whether,  within  the  prin- 
ciple of  the  case  of  McCoy  v.  Huffman,  8  Wend.  84,^  the  plaint- 
oan  recoTer  at  all  for  the  work  and  labor  performed  by  him, 

1.  JCeCfly  V.  ITi^l^Mm,  8  Cow.  ai. 


I 


618  Matter  of  Albant  Street.       [New  York, 

it  haTing  been  performed  under  a  special  agreement,  whicli  has 
been  executed.    We  do  not,  however,  put  the  case  upon  that 
ground.    The  purchase  by  an  infant  of  real  estate  is  voidable, 
but  it  vests  in  him  the  freehold  until  he  disagrees  to  it,  and  the 
continuance  in  possession  after  he  arrives  of  age  is  an  implied 
confirmation  of  the  contract.    So  as  to  a  lease,  the  continuance 
in  possession  under  it  after  the  party  arrives  of  age  is  a  confir- 
mation, and  he  must  pay  the  rent:  Bac.  Abr. ,  tit.  Infant,  pp.  611, 
612.    We  do  not  say  that  the  retaining  of  the  note,  in  this  case, 
affords  as  strong  an  inference  in  favor  of  a  ratification  of  the 
contract  as  the  continuance  of  the  possession  of  real  estate,  but 
the  principle  must  be  the  same.     After  the  plaintiif  came  ot 
age,  every  inference  in  relation  to  the  note  should  be  drawn 
against  him,  the  same  as  against  any  other  adult.    The  holding 
of  the  note  by  the  plaintiff  eight  months  after  he  arrived  of  a£^, 
before  he  offered  to  return  it  to  the  defendant,  is,  in  judgment 
of  law,  a  ratification  of  the  contract,  especially  where,  in  the 
mean  time,  the  maker  of  the  note  has  become  insolvent,  the  debt 
lost,  and  the  offer  to  return  made  on  the  heel  of  that  event:  2 
Kent  Com.  287,  238. 
New  trial  denied. 


RATmcATioH  ov  Intants'  CoNTRAora.— The  dednoDS  in  thii  serial  oa 
this  subject  are  coUeoted  in  the  notes  to  Benham  v.  BMop,  23  Am.  Dea  358^ 
and  Lawaon  ▼.  Lovejoy^  Id.  626. 

Pbomissost  Kotbs  ov  Invants  are  not  void,  bnt  voidable,  and  may  be 
affirmed  on  coming  of  age:  T<nfi  v.  Serg«mt^  18  Barb.  821,  S22,  citing  the 
principal  case.  It  is  cited  also  in  Jbnea  v.  PhoBnht  Bani^  8  K.  Y.  235,  and 
Batiings  v.  DoUarhide^  24  CaL  211,  216,  to  the  point  that  where  an  inhnt 
retains  a  note  made  to  him,  for  an  nnreasooable  time  after  ooming  of  age,  he 
shall  be  deemed  to  have  ratified  it. 

€k)!iTRA0i8  or  Intants  abb  GsHXBAUiT  VomABU,  and  not  void:  ffmrf 
V.  Boot,  8  K.  T.  643,  citing  the  principal  case.  When  a  oontnwi  is  ratified 
by  an  Infant  on  ooming  of  age,  it  is  held  in  Eodga  v.  Hutii,  28  Bari».  151, 
referring  to  Ddamo  v.  Blaie  as  anthority,  that  the  new  pramise  mnsl  be  a 
jomplete  agreement  of  whioh  the  old  debt  is  the  oonsidenition. 


™™»  OF  AlAANT 

[11  Wsomlih  119.] 


WHM^rf 


QuBRioir  ov  TBI  NaansxTT  or  EzxBNnnro  a  Stebbt  in  the  eity  ef  Hsfw 

York  can  not  be  raised  on  a  motion  to  confirm  the  report  of  lbs  ^'"— — *■- 

iioiMrB  of  ameasment 
Wbbbb  ovlt  Past  or  a  Lot  n  Bbquibbd  iob  QrmBO  ▲  Snum^  the 

legislatore  can  not  constitationally  anthoriie  the  appropriation  and  sale 

of  the  residae  without  the  owner's  consent 
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Damage  to  the  Owitbb  ot  Pbopebtt  by  i 
estimated  according  to  the  present  valao  c 
considering  the  extent  of  his  interest  in  it. 

Wbkrs  Pabt  of  a  Cemetbbt  is  Taken  vob  a 
praised  according  to  its  yalue  as  boilding  1 

Daxaob  to  the  Pbopehtt  Taken  and  the  B 
should  be  estimated  according  to  the  same 

Where  Psopebtt  can  not  be  Benefited  to 
MENT  upon  it  for  opening  a  street,  therep<: 
be  sent  back,  until  it  is  so  found  or  the  pn 

Motion  for  the  confirmation  of  the 
of  estimate  and  assessment  conoemin^; 
street  in  New  York  city,  to  which  it  vi 
Trinity  church:  1.  That  the  eztensioi 
yard  was  not  a  public  necessity.  2. 
proposed  to  take  more  than  was  rec 
behalf  of  other  objectors  it  was  claimd 
sioners  estimated  the  part  of  Trinity  ( 
street  as  building  lots,  while  as  to  tl  ( 
timated  the  benefit  to  it  only  as  a  ce : 
sessments  on  the  other  objectors  ezoe  i 
of  their  property. 

JB.  Emmei,  for  the  motion. 

J7.  Bleecker,  covdra, 

3j  Court,  Sayaob,  C.  J.  As  to  I 
Trinity  church:  The  question  preseni ; 
us.  The  application  now,  is  for  the  • 
made  by  the  commissioners.  The  co 
or  act  upon  the  question  of  the  ne( 
proposed  improvement.  The  oorpor 
tion  before  they  apply  to  this  court  £ 
missioners.  If  the  decision  of  the  c 
can  be  reviewed  at  all  by  this  court 
this  motion.  The  powers  given  by 
whenever  the  mayor,  aldermen,  and  ( 
New  York  shall  be  desirous  to  open 
lawful  for  them  to  cause  the  same  to  I 
that  may  be  required  for  the  purpose  < 
be  taken  for  that  purpose,  and  compe  ! 
of  1813,  408,  sec.  177. 

As  to  the  second  point  made  by  I 
have  undertaken  to  confer  power  | 
take  more  land  than  is  necessary  f  c 
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in  this  respect  are  subject  to  review  upon  this  motion.  By  the 
one  hundred  and  seventy-ninth  section,  2  Bev.  Laws,  416,  it  is 
enacted  that  in  all  cases  where  part  only  of  any  lot  or  parcel  of 
land  shall  be  required,  if  the  commissioners  deem  it  expedient 
to  include  the  whole  lot  in  the  assessment,  they  shall  have 
power  so  to  do;  and  the  part  not  wanted  for  the  particular 
street  or  improvement  shall,  upon  the  confirmation  of  the  re- 
port, become  vested  in  the  corporation,  who  may  appropriate 
the  same  to  public  uses,  or  sell  the  same,  in  case  of  no  such  ap* 
propriation.  If  this  provision  was  intended  merely  to  give  to 
the  corporation  capacity  to  take  property  under  such  circum- 
stances, with  the  consent  of  the  owner,  and  then  to  dispose  of 
the  same,  there  can  be  no  objection  to  it;  but  if  it  is  to  be 
taken  literally,  that  the  commissioners  may,  against  the  consent 
of  the  owner,  take  the  whole  lot,  when  only  a  part  is  required 
for  public  use,  and  the  residue  to  be  applied  to  private  use,  it 
assumes  a  power  which,  with  all  respect,  the  legislature  did 
not  possess. 

The  constitution,  by  authorizing  the  appropriation  of  private 
property  to  public  use,  impliedly  declares,  that  for  any  other 
use,  private  property  shall  not  be  taken  from  one  and  applied 
to  the  use  of  another.  It  is  in  violation  of  natural  right,  and 
if  it  is  not  in  violation  of  the  letter  of  the  constitution,  it  is  of 
its  spirit,  and  can  not  be  supported.  This  power  has  been  sup- 
posed to  be  convenient,  when  the  greater  part  of  a  lot  is  taken^ 
and  only  a  small  part  left,  not  required  for  public  use,  and  that 
small  part  of  but  little  value  in  the  hands  of  the  owner.  In 
such  case  the  corporation  have  been  supposed  best  qualified  to 
take  and  dispose  of  such  ^^^i^eels,  or  gores,  as  they  have 
sometimes  been  called;  and  probably  this  assumption  of  power 
has  been  acquiesced  iu  by  the  proprietors.  I  know  of  no  case 
where  the  power  has  been  questioned,  and  where  it  has  received 
the  deliberate  sanction  of  this  court.  Suppose  a  case  where 
only  a  few  feet  or  even  inches  are  wanted  from  one  end  of  a  lot 
to  widen  a  street,  and  a  valuable  building  stands  upon  the 
other  end  of  such  lot,  would  the  power  be  conceded  to  exist  to 
take  the  whole  lot,  whether  the  owner  consented  or  not?  Or 
suppose  the  commissioners  had  deemed  it  expedient  and  proper, 
in  this  case,  in  the  language  of  the  statute,  to  take  the  whole 
of  the  church-yard,  the  act  would  have  been  equally  within  the 
letter  of  the  statute  with  their  act  in  the  present  case,  and  yet 
no  one  would  suppose  that  the  legislature  ever  intended  to  con- 
fer «uoh  a  power.    The  quantity  of  the  reaidae  of  any  lot  oaa 
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not  vary  the  principle.  The  owner  may  be  very  unwilling  to  part 
with  only  a  few  feet;  and  I  hold  it  equally  incompetent  for  the 
legislature  thus  to  dispose  of  private  property,  whether  feet  or 
acres  are  the  subject  of  this  assumed  power.  I  am  clearly  of 
opinion  that  the  commissioners  have  no  right  to  take  the  strip  of 
land  in  question  against  the  consent  of  the  corporation  of  Trin- 
ity church. 

The  objections  taken  in  behalf  of  the  other  objectors  are  also 
serious  obstacles  to  the  confirmation  of  this  report.  The  whole 
of  the  ground  taken  for  the  street,  iknd  the  part  not  taken,  but 
assessed  for  benefit,  is  a  cemetery,  and  can  not  be  used  for 
any  other  purpose  by  the  church;  for  such  a  purpose  each  rod 
of  ground  is  of  equal  value.  Why  is  it,  then,  that  the  part 
taken  is  considered  of  more  value  to  the  church  than  the  part 
which  has  been  assessed  for  benefit  ?  If  it  be  answered  that 
the  part  taken  is  no  longer  to  be  used  as  a  cemetery,  but  for 
secular  purposes,  and  therefore  much  more  valuable,  I  answer, 
that  it  has  not  now  that  additional  value,  and  can  not  have  it 
while  it  remains  the  property  of  the  church;  and  it  is  the  dam- 
age sustained  by  the  church  which  the  commissioners  are  to 
ascertain.  If  the  property  in  question  ever  acquire  such  en- 
hanced value,  it  will  be  in  consequence  of  this  proceeding  and 
of  the  street's  being  hereafter  closed;  upon  no  other  con- 
tingency can  this  ground  ever  be  used  for  building  lots.  Can 
it  be  right,  then,  to  consider  it  now  as  building  lots,  and  assess 
its  value  as  such  to  the  church  as  damage?  If  the  whole 
churchyard  was  building  ground,  one  half  of  the  expense  of 
opening  a  street  through  it  would  be  assessed  upon  the  church, 
because  its  property  has  a  front  the  whole  length  of  the  new 
street;  but  as  it  can  not  be  used  for  such  a  purpose,  the  prop* 
erty  of  the  church  is  not  enhanced  in  value  as  it  would  be  un- 
der different  circumstances,  if  it  is  enhanced  at  all.  It  seems 
to  me,  the  true  rule  of  estimating  the  damage  is  to  appraise  the 
property  at  its  present  value  to  the  owner,  considering  the  ex- 
tent of  the  interest  which  the  owner  has,  and  the  qualified 
rights  which  may  be  exercised  over  it.  If  the  church  holds 
the  absolute  interest  in  the  church-yard,  and  may,  if  they 
choose,  convert  it  all  into  building  lots,  then  the  rule  adopted 
by  the  commissioners  in  their  assessment  for  damage  is  correct; 
but  then  they  should  apply  the  same  rule  in  their  assessment 
ior  benefit.  If,  on'  the  other  hand,  the  church,  as  I  suppose, 
«an  not  use  the  church-yard  for  any  purpose  but  for  burying 
the  dead,  then  a  different  rule  should  be  adopted,  both  as  to 
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damage  and  benefit;  but  clearly  the  same  role  Bhoold  be 
adopted  for  both  assessments,  whether  for  damage  or  benefit. 
The  next  and  last  ground  of  objection  is,  that  the  assess- 
ments upon  the  adjacent  property  are  too  lai^e.  Such  seems 
to  be  the  balance  of  evidence;  and  when  property  is  not,  and 
cau  not  be  benefited  to  the  extent  of  the  amount  assessed  upon 
it,  it  is  the  duty  of  this  court  to  send  back  the  report  until 
property  can  be  found  sufSciently  benefited  to  defray  the  ex- 
pense, or  until  the  proceedings  shall  be  discontinued* 


EminENT  DoMADr. — As  to  what  iiaee  are  paUio  so  as  to  anthoriie  the 
cxse  of  the  power  of  eminent  domain,  see  the  note  to  Beekman  y.  SartUoga 
etc,  R.  R.  Co,,  22  Am.  Deo.  686.    For  deciaioDS  as  to  other  requisites  for  the 
▼alid  exercise  of  this  power,  see  LhnngUon  ▼.  Mayor  etc  qf  New  York,  22 
Am.  Dec.  622;  AldtHdge  v.  Tuaeumbia  etc  S.  R.  Co.,  23  Id.  907;  Seudder  ▼. 
Trenton  Delatoare  FaUa  Co,,  Id.  756;  Cooper  t.  WilUama,  24  Id.  299;  and  the 
notes  thereto.    The  principal  case  is  cited  to  varions  points  connected  with 
this  sabject  as  follows:  That  private  property  can  not  be  taken  for  privrnte 
nse  without  the  owner's  consent:  Batikhead  v.  Brown,  25  Iowa,  645;  Parhatm 
v.  Justices,  9Ga.  354;  Coeterv.  Tide  Water  Co.,  8K.  J.  Eq.64;  Taylor  y.Parler^ 
4  Hill,  146;  Embury  v.  Conner,  2  Sandf.  107;  8.  C,  3  K.  T.  616;  People  ▼. 
White,  11  Barb.  31;  BenneU  v.  Boyle,  40  Id.  655;  PeopU  y.  Commisnaners,  63 
Id.  75;  Variek  v.  Smith,  5  Paige  Ch.  159;  Reeves  v.  Treasurer  qf  Wood  Co., 
8  Ohio  St.  345;  WUham  y.  Osbum,  4  Ore.  323;  a  0.,  18  Am.  Rep.  'idl. 
That  the  legislature  can  not  take  property  by  the  mere  exercise  of  legislative 
power:  White  v.  White,  6  Barb.  482.    That  where  property  is  taken  for  pnUio 
use,  no  more  than  is  necessary  can  be  taken :  Kane  v.  Mayor  etc  qf  BaUhnore^ 
15  Md.  250;  Bradsliaw  v.  Omaha,  I  Neb.  31;  League  Island,  Matter  qf,  1 
Brewst.  526.    That  land  taken  for  a  street  is  considered  as  taken  for  public 
use:  People  v.  Kerr,  37  Barb.  397.    As  to  what  constitutes  a  public  necessity 
for  the  taking  of  property:  Prather  v.  J^eraonville  etc  R,  R.  Co.,  52  Ind.  37. 
As  holding  merely  that  the  legislature  can  not  take  property  admitted  not  to 
be  necessary  for  pnblio  use,  aad  mo/k  thai  the  ooert  nay  decide  the  question  of 
necessity  against  the  legislature:  Water  Works  Co,  v.  Burkhart,  41  Ind.  3701 
That  the  same  means  of  redress  exist  against  the  govenmient  and  its  officials 
as  against  private  individuals,  where  property  not  necessary  for  the  publio  use 
is  taken:  Tromhley  v.  Humphrey,  23  Mich.  475.    That  the  court,  under  the 
New  York  statute,  had  no  power,  on  the  coming  in  of  the  report  of  the  oom* 
missioners  of  assessment  in  a  street  case,  to  reject  it  on  the  ground  that  there 
was  no  necessity  for  the  taking  of  the  property,  or  that  the  improvement  wm 
not  needed:  Washington  Park,  Matter  qf  Commissioners  qf,  50  N.  T.  152.   That 
in  assessing  the  expenses  of  opening  a  street  or  other  puUio  improvement,  no 
property  can  be  sssessed  beyond  the  value  of  the  benefit  conferred  by  the 
improvement:  Creighton  v.  Manson,  27  CaL  624;  Tide  Water  Co.  v.  Coster,  18 
N.  J.  Eq.  529,  630;  People  v.  Mayor  etc  of  Brooklyn,  6  Barb.  224;  Flatbush 
Avenue,  Matter  qf,  I  Id.  293;  People  v.  Mayor,  63  N.  T.  299.    That  the  same 
standard  of  valuation  must  be  adopted  in  assessing  both  the  damages  and  the 
benefits  of  a  publio  improvement:  Melntire  v.  State,  6  Blaokl  888.    As  to  the 
proper  mode  of  valuation  where  part  of  a  lot  is  taken  for  a  streets  Mayor  etc 
qf  Baltimore  v.  Clunet,  23  Md.  465;  and  generally  as  to  the  proper  mode  ci 
srninsning  the  value  of  property  and  the  benefit  of  an  improvement:  State  v. 


Id.  4G3;  De  Onaa  Strut,  Mattur  <^,  18  Wend.  S70.  Thftt  tha  pra^arty  o(  • 
eocpontian  !■  under  the  tune  proteotion  m  that  of  an  indiridnal:  KeiD  Ot^ 
faaiM  tie.  S,B.  Co.  t.  JITeu  OrUant,  26  Ia.  An.  C21.  Th«  oua  ia  mted  alM  in 
Bridgeport  1.  New  Tort  etc  S.  B.  Co.,  S6  0onn.  866;  JoDn  Street,  MtxOero/, 
19  Wand.  607i  Wimam  and  Anllumy  Btrettt,  Id.  691)  Iftw  Torh  etc  B.  «. 
Co.  T.  Van  Bam,  07  N.  Y.  4.T7f  PeofU  v.  Law,  84  Bawb.  BOO)  8. 0..  4  How. 
Pr.  100)  B.a,  22Id.llS)  Andtrmm  v.  TtrivOlt, » Ooldw.  18^  A^MlifaT. 
Bohr,  U.  SS8i 
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[11  WkMDBLL,  187.] 

Ibiolyimt  Dxbtob  may  Prsfsr  Cbsditors  in  xnaking  an  Mrigpment^  if 
laoh  aangnment  is  absolute  and  unconditional,  devoting  his  whole  prop- 
erty to  the  payment  of  his  debts,  and  reserving  no  beneOt  to  himself. 

PHOVIBION  IN  AN  ASSIGNMENT  RSQUIBINa  CERTAIN  GrXDITOBS  TO  ReLEASB 

their  claims,  as  a  condition  and  consideration  of  reoeiving  a  preference^ 
renders  the  assignment  absolutely  void. 

Appeal  from  a  decree  of  the  court  of  chancery  setting  aside 
as  fraudulent  and  void  a  voluntary  assignment  made  by  GroTer 
and  Gunn,  upon  a  bill  filed  by  the  respondent,  who  was  one  of 
their  creditors.  The  answers  denied  that  the  assignment  was 
fraudulent  in  law  or  in  intent.  The  assignment  provided  first 
for  the  payment  of  certain  creditors  named  as  class  number  1, 
among  whom  were  Messrs.  John  and  Ebenezer  Beach,  indorseis 
of  certain  notes  of  one  of  the  partners  for  the  benefit  of  the 
firm,  who  were  to  be  first  paid.  The  remaining  provisions  of 
the  assignment,  so  far  as  material,  are  stated  in  the  opinions  of 
Mr.  Justice  Sutherland  and  Mr.  Senator  Edmunds.  The  chan- 
cellor decreed  the  assignment  to  be  fraudulent  and  void  as  to 
the  complainant,  and  set  the  same  aside,  and  directed  a  refer- 
ence to  ascertain  the  amount  due  to  the  complainant,  and  thai 
an  account  be  taken  of  the  property  which  had  come  to  the 
hands  of  the  trustees,  etc.,  allowing  them  their  necessary  ex- 
penses, and  also  all  payments  made  to  creditors  of  the  aaaigxi- 
ors.    The  defendants  appealed. 

S.  A,  TalcoU  and  B.  F.  BuUer,  for  the  appellanta. 

D.  Lordfjun.,  and  S.  A.  Foot,  for  the  respondent. 


wbether  the  assi^ameut  made  by  Grover  and  Gudu,  on  tbe 
first  day  of  July,  1826,  is  fmuduleat  and  Toid  upon  its  ia.cB,  as 
being  calculated  and  intended  in  judgment  of  law  to  delay,  bin- 
der, and  defraud  tLeir  creditors,  in  the  prosecution  and  coUeo 
tioa  of  their  debts.  The  most  important  objection  made  to 
the  assignment  grows  out  of  the  condition  attached  to  the  pay- 
ment of  the  creditors  named  iu  class  No.  2.  The  assignees  are 
directed,  after  discharging  the  debts  due  to  class  Mo.  1,  to  ap- 
jiortion  whatever  surplus  may  remain,  among  such  of  those 
uamcd  in  class  No.  2  as  will  agree  in  writing,  under  seal,  to 
rcceire  what  may  fall  to  them  upon  such  apportionment,  in  fuU 
discharge  of  all  their  claims  and  demands  upon  the  assignors. 
The  residue  of  the  avails,  if  any,  are  then  to  be  applied  to  the 
payment  of  the  debts  due  to  the  debtors  in  class  No.  3,  and  of 
all  other  debts  justly  due  and  owing  by  the  assignors,  to  be 
proven  to  the  satisfaction  of  tbe  assignees;  and  if  any  surplus 
shall  then  remain,  it  is  to  be  paid  over  to  the  assignora. 

It  was  contended  by  tbe  complainant  in  tbe  court  below,  the 
respondent  here,  that  such  of  the  creditors  in  No.  2  as  shall  re- 
fuse to  come  in  and  discharge  tbe  assignors,  upon  tbe  terma 
there  offered  them,  are  entirely  excluded  from  all  benefit  from 
tbe  assignment;  that  if  there  thould  be  a  surplus  after  paying 
all  the  other  creditors,  accordiiig  to  the  terms  and  spirit  of  the 
instrument,  the  assignees  could  not  pay  it  to  them,  but  must 
pay  it  to  tbe  assignors  themselves.  Upon  a  careful  consideration 
of  this  instrument,  and  applying  to  it  the  ordinary  rules  of  in- 
terpretation, I  do  not  think  that  such  is  its  necessary  or  just 
construction.  The  debts  of  the  first  class  are  first  to  be  paid; 
then  an  apportionment  is  to  be  made  among  the  debts  of 
such  of  tbe  second  class  as  will  accept  what  may  then  fall 
to  them,  and  give  absolute  releases.  The  residue,  if  any,  is 
then  to  be  applied  to  the  debts  of  class  No.  3,  and  to  all  other 
debts,  justly  due  and  owing  by  tbe  assignors.  Other  than  what? 
Why,  obviously,  other  than  those  for  tbe  payment  of  which 
provision  had  already  been  made.  But  no  proviaiou  had  been 
made  for  those  of  class  No.  2,  who  should  refuse  to  accept  their 
distributive  shares  and  give  releases.  They  fall,  therefore,  in  my 
opinion,  within  the  terms  of  tbe  leeiduary  clause,  and  would  be 
entitled  to  be  pnid  under  the  assignmsnt,  if  tbe  fund  should  be 
sufficient  for  that  purpose. 

A  fraudulent  intent  is  uevei  to  be  presumed;  and  where 
instrument  is  ambiguous  in  its  terms,  and  admits  of  two  r 
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Btructions,  tbat  interpretation  Bhould  be  given  to  it  which  will 
render  it  legal  and  operative,  rather  than  that  which  will  render 
it  illegal  and  void.     It  was  supposed  that  the  pro\-i8ion  that 
these  residuaxy  debts  should  be  proven  to  the  satisfaction  of  the 
assignees,  tended  to  show  that  none  of  those  enumerated  in 
class  No.  2,  could  have  been  intended  to  be  covered  by  the 
residuary  clause,  because  the  assignors  had,  on  the  face  of  the 
assignment,  admitted  those  to  be  valid  and  existing  debts;  and, 
of  course,  if  those  were  the  debts  intended  to  be  covered,  they 
would  not  have  imposed  on  their  assignees  the  useless  doty  of 
exacting  and  receiving  proof  in  relation  to  them.     This  sug-g^ee- 
tion  is  susceptible  of  two  answers.     In  the  first  place,  there  may 
have  been  many  other  debts  not  enumerated,  and  in  relation  to 
which  it  would  have  been  necessary  and  proper  to  require  proof; 
and. in  a  provision  of  this  description,  a  party  would  naturally 
employ  general  and  comprehensive  terms,  although  they  might 
embrace   some  cases  in  relation  to  which  the  provision  was 
superfluous.     But,  secondly,  upon  adverting  to  the  schedule 
which  contains  class  No.  2,  it  will  be  perceived  that  many  of  the 
debts  there  enumerated  are  stated  by  estimation  only.     Of  the 
thirty-four  thousand  dollars  embraced  in  that  class,  more  than 
one  fourth,  or  about  nine  thousand  dollars,  are  debts  of  that 
description.    In  relation  to  them,  it  was  proper  and  necessary 
to  exact  proof,  as  there  was  no  liquidation  or  admission  of  their 
amount;  and  in  relation  to  those  that  were  specifically  stated  in 
the  schedule,  the  schedule  itself  would  probably  be  sufficient 
evidence  to  justify  the  assignees  in  receiving  them.     I  entertain 
no  doubt,  therefore,  that  under  this  assignment,  such  of  the 
creditors  of  the  second  class  as  should  refuse  to  accept  their 
shares  of  the  property  assigned  in  full  satisfaction  and  dis- 
charge of  their  debts,  were  not  absolutely  excluded  from  the 
benefit  of  the  assignment,  but  only  postponed  to  a  snbeequent 
class. 

Having  thns  settled  the  character  and  conBtmotion  of  the 
assignment,  the  question  recurs,  whether  it  is  void  on  account 
of  the  condition  on  which  it  makes  the  preference  given  to  the 
creditors  of  the  second  class  to  depend,  to  wit,  an  absolute  dis- 
charge of  their  debts.  It  is  perfectly  settled,  both  in  England 
and  in  this  country,  that  a  debtor  in  failing  oiroumstances  has 
a  right  to  prefer  one  creditor,  or  set  of  creditors,  to  another,  in 
all  oases  not  affected  by  the  operation  of  a  banlmipt  systeiiL 
He  may  assign  the  whole  of  his  property  for  the  benefit  of  a 
single  creditor,  in  exclusion  of  all  others;  or  he  may  distribate 
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his  creditors.  No  matter  bow,  or  upoa  what  principles,  the 
distribution  is  made,  if  tbe  debtor  devotes  the  whole  of  hia 
property  to  tbe  pajiiieut  of  just  debts,  neither  law  nor  equity 
inquires  whether  tbe  objects  of  his  preference  are  more  or  less 
meritorious  than  tboee  for  whom  be  has  made  no  proviBioD:  3 
Man.  &  Sel.  371;  4  Mason,  210;  6  T.  R.  235;  6  Id.  163;  8  Id. 
£21;  4  East,  1;  2  P.  Wms.  427;  1  Atk.  95, 154;  2  Johns.  Ch. 
283;  3  Johos.  71;  6  Id.  385;  1  Biun.  502;  10  Mod.  489;  6  T.  B. 
424;  15  Johns.  683;  6  Cow.  647. 

The  right  to  prefer  ma;  originally  have  been  sustained  in 
part  upon  the  supposition  that  just  and  proper  grounds  of 
preference  did  in  most  cases  exist,  and  would  be  duly  regarded 
hj  tbe  debtor;  but  whatever  may  have  been  the  reason  or 
foundation  of  the  rule,  it  is  one  of  that  numerous  class  of  cases 
in  which  the  rule  baa  become  absolute,  without  any  regard  to 
the  fact  whether  the  reason  on  which  it  was  founded  exists  or 
not  in  the  particular  cases.  It  is  now  too  late  to  agitate  the 
question,  whether  those  assignments,  either  partial  or  general, 
are  sustained  by  considerations  of  true  wisdom  and  policy. 
Beflecting  men  have  differed  upon  that  subject;  bub  the  better 
opinion  seems  to  be,  that  in  the  abseuoe  of  a  general  bankrupt 
Bystem,  the  interests  of  n  commercial  community  require  that 
they  should  be  sustained.  They  have  accordingly  grown  into 
use,  and  have  been  sanctioned  by  judicial  decisions  in  most  of 
the  states  of  tbe  Union.  They  have  become  thoroughly  incor- 
porated into  our  system;  and  all  that  it  is  now  competent  for 
our  courts  to  do,  is  to  see  that  they  fairly  appropriate  all  the 
insolvent's  property,  or  such  portion  of  it  as  he  undertakes  to 
assign,  to  the  payment  of  hie  just  debts,  and  are  not  made  the 
instruments  of  placing  it  beyond  the  reach  of  bis  creditors,  and 
for  the  benefit,  either  immediate  or  remote,  of  the  insolvent 
himself.  Whettever  they  depart  from  the  simplicity  of  a  direct 
and  unequivocal  devotion  of  tbe  property  of  the  assignor  to  the 
payment  of  his  debts,  and  contain  reservations  and  conditions 
intended  for  his  ease  and  advantage,  they  are  viewed  with  con- 
siderable, and  I  think  I  may  add,  in  view  of  the  course  of  judi- 
cial decisions  in  this  state,  with  increasing  distrust. 

The  precise  question  now  presented  to  us  has  never  been  de- 
cided in  this  state.    In  Syalop  v.  Clarke,  14  Johns.  458;  Austin 
V.  BeU,  20  Id.  442  {11  Am.  Dec.  207];  and  Seaving  v.  Brinker 
koff,  5  Johns.  Ch.  329,  it  arose  In  connection  wiUi  other  o 
enmstauces  which  had  more  or  less  induence  in  tbe  decanor 
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those  causes,     ffyslop  v.    Clarice   was  an  action    of    trespass 
brought  hy   the  assignees  of   Bamet  and    Henry  against   a 
judgment  creditor  of  the  assignors,  who  had  caused  an  execution 
to  be  levied  upon  their  property,  notwithstanding  the  assign- 
ment.   The  plaintiff  claimed  the  property  under  the  assignment, 
and  the  defendants  contended  that  the  assignment  was  Toid, 
and  did  not  pass  the  property  out  of  the  assignors.     The  trusts 
declared  in  that  case  were:  1.  To  pay  a  certain  debt  due  to  the 
assignees.     2.  To  pay  all  the  other  creditors  of  the  assignors 
in  fully  if  the  property  should  be  sufficient;  if  not,  then  ratably, 
provided  they  should  severally  and  respectively  discharge  the 
assignors  from  all  further  liability  for  their  debts;  but  if  the 
creditors,  or  any  of  them,  should  refuse  to  give  such  discharge, 
then  the  second  trust  was  to  become  void,  and  the  trustees 
were  directed  not  to  execute  it.      They  were  then,    thirdly, 
after  paying  the  debt  of  Hyslop  &  Co.,  the  assignees,  to  hold 
the  residue  in  trust  to  pay  the  whole  of  the  avails  to  such  of  the 
creditors  of  the  assignors  as  they  should  appoint,  as  soon  as 
such  refusal  should  be  known  to  them;  and,  4.  To  pay  the  resi- 
due to  the  assignors.     Here,  as  was  remarked  by  Judge  Van 
Ness,  the  assignment  did  not  actually  give  a  preference  to  any 
of  the  creditors  except  Hyslop  &  Co.;  but  it  was  an 'attempt  on 
the  part  of  the  debtors  to  place  their  property  out  of  the  reach 
of  their  creditors,  and  to  retain  the  power  to  give  such  prefer- 
ence at  a  future  time,  upon  their  own  terms  and  conditions. 
The  trust  for  the  benefit  of  all  the  creditors  ceased  whenever 
any  one  of  the  creditors  refused  to  come  in  on  the  terms  pre- 
scribed, and  the  property  was  then  held  in  trust  for  the  assignors 
themselves;  and  as  the  creditors  could  not  reach  it  at  law,  if  the 
assignment  was  valid,  so  Judge  Van  Ness  held  that  they  could 
not  effectually  reach  it  in  equity.    For  if  any  one  should  file  a 
bill  to  compel  the  assignors  to  make  a  new  declaration  of  trust, 
as  the  power  reserved  was  to  select  whom  they  pleased,  if  a  de- 
cree should  be  made  ordering  a  new  declaration,  the  assignor 
might  exclude  the  very  creditor  who  had  filed  the  bill.     Under 
such  circumstances,  no  creditor  would  ever  file  a  bill. 

That  assignment,  then,  differed  from  the  one  now  under  con- 
sideration in  two  essential  particulars:  1.  It  reserved  to  the 
grantor  a  right  subsequently  to  control  the  property  by  appoint- 
ing new  uses;  and,  2.  Thepowerof  any  one  creditor  effectually 
and  beneficially  to  compel  such  declaration,  was  exceedingly 
doubtful,  if  not  impossible.  The  weight  which  these  ciroum- 
Btances  had  in  the  decision  of  the  cause  may  be  subsequently 


coDBiuerea.  xaecase  oi  jaurrayv.  aigga,  lo  jouns.  oil,  buowb 
that  the  coDtrol  over  the  property  which  the  aaaignor  there  re- 
served was  of  iteelf  sufficient  to  avoid  the  deed.  la  Aiidin  v. 
£eU,  the  ssBi^ment  contuined  a  reservation  of  two  thousand 
dollars  per  annam,  for  a  limited  time,  to  the  assignor.  It  alao 
exacted  from  the  creditors  who  were  to  be  benefited  by  it,  a 
general  release;  and  then  provided,  that  if  any  of  the  orediton 
named  shoold  not  within  a  limited  time  become  parties  to  the 
assignment,  and  thereby  diach&rge  the  aegignoT,  that  the  as- 
aigoees  should  then  pay  to  the  aasjgnors  the  proportion  which 
would  otherwise  have  gone  to  such  creditors;  and  it  was  on  this 
ground,  principally,  that  the  assignment  in  that  cose  wus  held 
void.  The  provision  for  the  grantors  themselves  was  then  sup- 
posed to  have  been  saDctioned  by  the  court  ia  Murray  t.  Migga; 
and  C.  J.  Spencer  j)ut  his  opinion  mainly  on  the  ground,  that 
by  the  provision  of  the  aesignment,  the  shares  of  such  of  the 
creditors  as  should  refuse  to  execute  it,  were  to  revert  to  the 
grantors  for  their  own  private  benefit  and  use.  In  Seaving  t. 
Brwkerhoff,  the  assignment  also  contained  the  condition  that 
the  creditors  who  should  come  in  under  it  should  give  a  full 
discharge  of  their  demands;  and  if  any  of  them  refused,  their 
shares  were  to  be  held  in  trust  for  the  grantor.  Ohancellor 
Kent  laid  great  stress  in  that  cose  upon  the  fact  that  the  assign- 
ment did  nob  embrace  all  the  property  of  the  assignor,  and  yet 
exacted  a  release  from  his  creditors  upon  a  partial  payment;  he 
says  the  condition  was  oppressive,  and  without  any  color  of 
justice  in  this  case,  inasmuch  as  the  assignment  was  not  general 
of  all  the  property,  but  only  of  a  specified  part;  a  partial  as- 
signment upon  such  a  condition  ia  pernicious  in  its  tendency,  if 
it  be  not  fraudulent  in  its  design;  and  iu  relation  to  the  result- 
ing trust,  he  remarked  that  a  power  of  coercion  over  the  cred- 
itor, with  the  reservation  of  such  a  resulting  trust  to  the  grantor 
in  case  the  coercion  should  not  be  successful,  was  deemed  by 
the  supremo  court,  in  Hyslop  v.  Clarke,  to  be  a  badge  of  fraud, 
and  not  a  fair  and  lawful  assignment. 

But  although  it  ia  not  adjudged  in  any  of  these  cases  that 
an  assignment  is  fraudulent  and  void,  which  merely  makes  the 
preference  given  to  creditors  to  depend  upon  their  releoung 
the  grantor,  hut  which  at  all  events  devotes  the  whole  property 
to  the  payment  of  bis  debts  without  any  reservation  for  bis 
own  private  benefit;  still  it  can  not  be  contended  that  tbe^* 
sanction  with  anything  like  the  authority  of  a  judgment,  a  oo 
trary  doctrine.    I  am  inclined  to  thiult  that  the  weight  of  i 
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fessional  opinion  in  this  state  has  been  in  favor  of  the  yaliditj 
of  such  assignments;  but  that  so  far  as  it  depends  upon  our 
own  adjudications,  the  question  is  still  open,  and  may  now  be 
settled  by  this  court  upon  principle. 

Very  few  cases  are  to  be  found  upon  this  subject  in  the  Eng- 
lish books,  and  whenever  the  question  has  arisen  there,  it  has 
generally  been  upon  composition  deeds,  to  which  the  creditors 
were  parties;  or  has  been  more  or  less  affected  by  considera- 
tions growing  out  of  their  bankrupt  system:  4  T.  B.  166;  8  Id. 
521.  In  the  case,  however,  of  The  King  v.  Watson,  8  Price,  6, 
in  the  exchequer  chamber,  it  must  be  conceded  that  the  objec- 
tion to  the  assignment  which  we  are  now  considering,  existed, 
and  was  urged  against  its  validity,  and  that  the  objection  was 
overruled;  there,  however,  as  in  the  other  cases,  the  principal 
question  was,  whether  the  assignment  was  not  void  under  the 
bankrupt  laws.  The  case,  however,  is  a  vety  bald  one,  and  is 
entitled  to  very  little  weight  as  authority.  The  opinion  is  ex- 
ceedingly brief,  and  refers  to  no  cases. 

This  question  has  several  times  been  under  the  consideration 
of  the  supreme  court  of  Massachusetts;  but  it  has  generally,  if 
not  always,  been  so  connected  with  other  objections  to  the 
assignment,  that  it  is  exceedingly  difficult  to  say,  upon  a  review 
of  all  those  cases,  what  the  judgment  of  that  court  would  be 
upon  the  naked  and  insulated  point  which  we  are  now  consid- 
ering: Hatch  V.  Smith,  5  Mass.  42;  Widgery  v.  Eashell,  5  Id. 
144  [4  Am.  Dec.  41];  Ingraham  v.  Oeyer,  13  Id.  146  [7  Am.  Deo. 
132];  Eastings  v.  Baldwin,  17  Id.  552;  Harris  v.  Sumner,  2  Pick. 
129.  Judge  Story  had  occasion  to  consider  those  cases  in  Hal' 
sey  v.  Whitney,  4  Mason,  229,  which  was  decided  in  October, 
1826,  and  the  conclusion  which  he  deduced  from  them  was,  that 
this  precise  point  was  not  directly  decreed  in  any  of  them.  He 
observed  that  there  were  intimations  in  several  of  these  cases 
which  would  justify  a  doubt  whether  the  court  were  prepared 
to  admit  the  validity  of  such  a  stipulation,  while  in  others 
which  contained  a  similar  provision,  no  objection  was  taken  to 
it  by  the  counsel  who  argued  them,  or  by  the  court  in  their 
judgment.  His  conclusion  on  the  whole  was,  that  the  point 
was  not  judicially  settled  in  Massachusetts.  In  that  opinion  he 
is  sustained  by  Chief  Justice  Parker,  who,  in  Borden  v.  Sumner, 
4  Pick.  265  [16  Am.  Dec.  338],  which  was  decided  in  the  same 
month  with  Halsey  v.  WhUney,  obviously  considered  the  ques- 
tion as  still  open,  and  declined  expressing  any  definitive  opinion 
upon  the  subject,  as  it  was  not  necessary  to  the  decision  of  the 
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cause  then  under  judgment.    The  subfiequent  cases  of 
y.  Ludlow,  5  Pick.  28,  and  Lupton  v.  Cutter,  8  Id.  298,  I 
question  in  Massachusetts  still  in  the  same  state  of  unc 
The  most  that  can  be  said  is,  that  in  several  of  the 
though  the  assignment  contained  this  provision,  the  • : 
was  not  taken  either  by  the  counsel  or  the  court.    Jud  ; 
of  the  United  States  district  court  for  the  state  of  Mail 
case  of  O.  and  L  Lord^  libelants,  v.  The  Brig  Watchman^ 
in  the  sixteenth  number  of  Amer.  Jurist,  284,  in  a  very  \ 
and  learned  opinion,  in  which  all  the  Massachusetts  i 
referred  to,  also  came  to  the  conclusion  that  it  was  i  i 
an  open  question. 

In  Pennsylvania,  an  assignment  containing  a  stipu  i 
a  release  was  sustained  in  LippincoU  v.  Barker,  2  Bii  i 
Am.  Dec.  433].    Judge  Breckenridge,  however,  disse 
0.  J.  Tilghman  and  Mr.  Justice  Yeates,  whose  opii 
vailed,  took  pains  to  put  themselves  upon  the  parti  i 
cumstances  of  the  case.     The  chief  justice  observed, 
**  It  being,  however,  to  be  distinctly  understood  that 
ion  is  confined  to  the  circumstances  of  the  present 
there  are  many  and  strong  objections  to  deeds  of  a 
made  without  the  privity  of  creditors,  and  excludin 
do  not  execute  releases."     Vide  also  Burd  v.  Smith,  *    I 

On  the  other  hand,  the  supreme  court  of  errors  of    ! 
cut,  in  Ingraham  v.  Wheeler,  6  Conn.  277,  pronounced 
ment  fraudulent  and  void,  solely  on  the  ground  that      i 
the  distribution  of  the  property  assigned  to  those  ere     ! 
should  give  the  assignor  a  discbarge.     It  was  the  dec 
in  the  case,  and  was  fairly  met  and  decided  by  the  c( 

The  same  principle  was  also  decided  in  Ohio,  in  . 
Jordan,  5  Ham.  293  [24  Am.  Dec.  281]. 

In  Pearpoint  v.   Graham,  4  Wash.  C.  C.  232,  Ji 
ington  sustained  an  assignment  containing  this  con 
the  district  court  in  Maine,  in  the  case  already  refer: 
condition  was  held  fraudulent.    And  Judge  Story,       i 
Whitney,  4  Mason,  230,  although  he  came  to  the 
with  obvious  doubt  and  hesitation,  that  the  weight  • 
was  in  favor  of  the  validity  of  an  assignment  with 
dition,  did  not  hesitate  to  declare  that  if  the  questi 
tirely  new,  and  many  estates  had  not  passed  upon 
of  such  assignments,  the  strong  inclination  of  his 
be  against  their  validity.     It  is  very  clear  that  Jud 

1.  Tk«  Watdman,  Wu^,  383. 
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coining  to  the  conclusion  that  the  weight  of  authority  lay  upon 
that  side  of  the  question,  inferred  it,  as  Judge  Ware  has  ex- 
pressed it,  not  BO  much  from  the  authoritative  decisions  of  the 
court  as  from  the  silent  acquiescence  of  the  public;  not  that  it 
had  been  clearly  settled,  or  distinctly  recognized  by  the  judi- 
cial tribunals,  but  that  it  had  slowly  ripened  into  a  rule  of  the 
common  law  of  Massachusetts  by  usage  and  custom. 

There  being,  then,  such  a  conflict  among  the  authorities,  and 
BO  much  doubt  on  which  side  the  preponderance  lies,  it  seems 
to  be  not  only  proper,  but  necessary,  to  consider  the  question 
with  reference  to  the  general  principles  involved  in  it.     Every 
conveyance  of  property  to  trustees  is,  to  a  certain  extent,  a 
hindering  and  delaying  of  creditors.     It  interrupts  and  pre- 
sents obstacles  to  their  legal  remedies;  and  every  such  assign- 
ment is  absolutely  void,  if  it  does  not  appoint  and  declare  the 
uses  for  which  the  property  is  to  be  held  and  to  which  it  is  to 
be  applied.     A  provision  that  the  uses  shall  be  subsequently 
declared  by  the  assignor,  will  not  do;  they  must  accompany  the 
instrument  and  appear  on  its  face,  in  order  to  rebut  the  conda- 
sive  presumption  of  a  fraudulent  intent,  which  would  otherwise 
arise.     But  where  the  assignor  parts  with  all  control  over  the 
property,  and  devotes  it  absolutely  to  the  benefit  of  his  credit- 
ors, without  any  reservation  or  stipulations  for  his  own  advan- 
tage, the  honesty  of  his  intention  is  so  apparent,  and  the  ad- 
vantage to  the  creditors  so  direct  and  decisive,  that  they  can 
not  be  said  to  be  obstructed  or  delayed  in  their  remedies.    But 
where,  instead  of  directly  distributing  his  property  among  his 
creditors  as  far  as  it  will  go,  he  places  it  beyond  their  reach 
by  an  assignment,  not  merely  for  the  purpose  of  saving  it  from 
one  particular  creditor,  to  be  given  to  another,  or  to  be  equally 
divided  among  all,  but  for  the  purpose  of  enabling  him  to  ex- 
tort from  some  or  all  of  them  an  absolute  discharge  of  their 
debts  as  the  condition  of  receiving  a  partial  payment,  he  per- 
verts the  power  to  a  purpose  which  it  was  never  intended  to 
cover,  and  which  the  principle  on  which  the  right  to  give  pref- 
erences is  founded  will  not  justify.     Why  should  a  debtor  be 
periritted  in  this  way  to  operate  upon  the  fears  of  his  credit- 
ors, and  coerce  them  into  his  own  terms  ? 

It  has  sometimes  been  said,  in  answer  to  this  view  of  the 
case,  that  there  is  nothing  immoral  or  unjust  in  a  debtor  in  em- 
barrassed circumstances,  and  who  is  unable  to  pay  all  his 
debts,  making  the  best  arrangement  in  his  power  with  his  cred- 
itors, and  giving  the  largest  dividend,  or  the  whole,  to  those 
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who  will  settle  with  him  on  the  best  terms;  and  if  he  can  do 
this  while  he  retains  his  property  in  his  own  hands,  there  is  no 
reason,  it  is  said,  why  he  should  not  be  permitted  to  do  it  un- 
der the  cover  of  an  assignment.  Parties  not  under  legal  disabil- 
ities may  make  such  contracts  as  they  please,  and  if  they  are  sup- 
ported by  a  consideration,  and  there  is  no  fraud  in  the  case,  they 
will  not  be  disturbed.  If  a  debtor,  therefore,  with  Lis  property 
iu  his  own  hands,  and  open  to  the  legal  pursuit  of  his  creditors, 
can  satisfy  them  that  it  is  for  their  interest,  or  the  interest  of  any 
of  them,  to  accept  two  shillings  and  sixpence  in  the  pound  and 
give  him  an  absolute  discharge,  there  is  no  legal  objection  to  it; 
they  treat  upon  equal  terms:  the  ordinary  legal  remedies  of  the 
creditor  are  not  obstructed.  But  the  case  is  materially  changed 
when  the  debtor  first  places  his  property  beyond  the  reach  of  his 
creditors,  and  then  proposes  to  them  terms  of  accommodation. 
He  obstructs  their  legal  remedies,  hinders  and  delays  them  in 
the  prosecution  of  their  suits,  by  putting  his  property  into  the 
Lands  of  trustees,  with  the  view  of  getting  an  absolute  dis- 
charge from  his  debts,  and  exempting  his  future  acquisitions 
from  all  liability.  It  has  been  decided  in  this  court,  that  the 
reservation  of  the  least  pecuniary  provision  for  the  assignor  or 
his  family,  renders  an  assignment  of  this  description  fraudulent 
and  void.  How  much  more  valuable  is  a  discharge  from  his 
debts,  or  a  portion  of  them,  to  an  insolvent  debtor,  than  a  tem- 
porary pecuniary  pittance.  Judge  Van  Ness,  in Eyslop Y.Clarke, 
states  what  I  consider  to  be  the  sound  principle  upon  this  sub- 
ject. He  says  an  insolvent  debtor  has  no  right  to  place  his 
property  in  such  a  situation  as  to  prevent  his  creditors  from 
taking  it  under  the  process  of  a  court  of  law,  and  to  drive  them 
into  a  court  of  equity,  where  they  must  encounter  expenses  and 
delay,  unless  it  be  under  veiy  special  circumstances  and  for  the 
purpose  of  honestly  giving  a  preference  to  some  of  his  cred- 
itors, or  to  cause  a  just  distribution  of  his  estate  to  be  made 
among  them  all.  Judge  Spencer,  in  Austin  v.  BeU,  and  Chan- 
cellor Kent,  in  Seaving  v.  Brinkerhoff,  obviously  concurred  in 
the  soundness  of  that  position.  Judge  Story  expressed  his 
approbation  of  it  in  Ealsey  v.  Whitney.  The  supreme  court  of 
errors  in  Oonnectiout  adopted  it  in  Ingraham  v.  Wheeler,  and  it 
was  most  happily  and  impressively  amplified  and  illustrated  by 
the  learned  judge  of  the  United  States  district  courj^  for  the 
state  of  Maine,  in  the  case  to  which  I  have  referred. 

It  is  time  that  sdme  plain,  simple,  but  comprehensive  prin- 
ciple should  be  adopted  and  settled  upon  this  subject.    In  the 
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absence  of  a  bankrupt  law,  the  right  of  giving  preferences  must 
probably  be  sustained.  Let  the  embarrassed  debtor,  therefore, 
assign  his  property  for  the  benefit  of  whom  he  pleases;  but  let 
the  assignment  be  absolute  and  unconditional;  let  it  contain  no 
reservations  or  conditions  for  the  benefit  of  the  assignor;  If^t  it 
not  extort  from  the  fears  and  apprehensions  of  the  creditors,  or 
any  of  them,  an  absolute  discharge  of  their  debts  as  the  con« 
sideration  for  a  partial  dividend;  let  it  not  convert  the  debtoi 
into  a  dispenser  of  alms  to  his  own  creditor;  and  above  all,  let 
it  not  put  up  his  favor  and  bounty  at  auction  under  the  cover  of 
a  trust  to  be  bestowed  upon  the  highest  bidder.  After  the 
maturest  reflection  upon  this  subject,  I  have  come  to  the  con- 
clusion that  the  interests,  both  of  debtor  and  creditor,  as  well 
as  the  general  purposes  of  justice,  would  be  promoted,  if  the 
question  is  still  an  open  one,  by  confining  these  assignments  to 
the  simple  and  direct  appropriation  of  the  property  of  the 
debtor  to  the  payment  of  his  debts.  The  remnants  of  many  of 
these  insolvent  estates  are  now  wasted  in  litigation  growing  out 
of  the  complex  or  suspicious  character  of  the  provisions  of  these 
assignments.  One  device  after  another  to  cover  up  the  prop- 
erty for  the  benefit  of  the  assignor,  or  to  secure  to  him,  either 
directly  or  indirectly,  some  unconscientious  advantage,  has 
from  time  to  time  been  brought  before  our  courts,  and  received 
condemnation.  But  new  shifts  and  devices  are  still  resorted  to, 
and  will  continue  to  be  so,  until  some  principle  is  adopted  upon 
the  subject,  so  plain  and  simple  that  honest  debtors  can  not 
mistake  it,  and  fraudulent  ones  will  be  deterred  from  its  viola- 
tion by  the  certainty  of  detection  and  defeat.  The  principle 
to  which  I  have  adverted,  it  appears  to  me,  if  adopted,  will,  to 
a  very  considerable  extent,  accomplish  that  object. 

But  there  is  another  provision  in  this  assignment  which,  it 
appears  to  me,  it  is  impossible  to  sustain.  It  is  that  which  gives 
to  the  assignee  full  power  and  liberty  to  compound  with  all  or 
any  of  the  creditors  in  such  manner  and  upon  such  terms  as 
they  shall  deem  proper,  so,  however,  as  not  to  interfere  with  or 
depart  from  the  order  of  preference  established  in  the  assign* 
ment.  The  effect  of  this  provision  is,  as  is  stated  by  the  chan* 
cellor,  to  perpetuate  the  right  of  giving  preferences  by  vesting 
in  the  assignees  an  arbitrary  power  in  relation  to  these  several 
classes  of  creditors,  and  of  compounding  with  any  one  upon 
such  terms  as  they  may  think  proper.  I  do  not  see  how  any 
other  construction  can  be  given  to  it;  it  has  repeatedly  beende- 
cided  that  an  assignment  which  does  not  declare  the  uses,  but 
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.reserves  to  the  assignor  the  power  of  subsequently  dc 
fraudulent  and  void;  and  as  the  assignor  can  not  reti 
^K>wer  of  giving  preference  to  himself,  he  certainly 
legally  confer  it  upon  his  assignee;  the  same  objection 
<nple  exists  in  both  cases. 

The  next  and  only  remaining  objection  to  the  aai 
'^rhioh  I  shall  consider  is,  that  it  does  not  fix  the  tii 
ii^luch  the  assignees  are  to  give  notice  to  the  creditoni 
Vo.  2,  to  come  in  and  execute  the  discharge  and  rec<  \ 
^Uvidend.    After  paying  class  No.  1,  the  assignees  are  t : 
surplus  to  such  of  the  creditors  in  class  No.  2  as  sha  I 
4hree  months  from  the  time  when  thereunto  in  writing 
\>j  them,  agree  to  receive  their  dividend  and  execute  a  ( 
The  chancellor  seems  to  suppose  that  the  assignees,  i : 
provision,  may  give  notice  to  one  of  the  creditors  at  : 
ttnd  to  others  at  another  time,  and  that  each  must 
^thin  three  months  after  receiving*  his  notice.    Wh( 
eomes  in,  he  must  execute  a  discharge,  although  there  i 
tainty  whether  the  others  will  be  called  upon,  or  thai 
have  an  opportunity  of  coming  in  within  a  reasonabl 
should  incline  to  the  opinion  that  it  was  the  duty  <  ! 
signees  to  give  notice  to  all  the  creditors  at  the  same 

But  still,  the  objection  remains,  that  the  time  is  n  I 
limited  by  the  assignment,  but  is  left  to  their  disci  I 
that  the  creditors  would  have  no  remedy  for  an  un:  i 
delay  on  the  part  of  the  assignees,  except  by  a  resort 
of  equity.    This  objection  does  not  strike  me  witl 
force  as  it  appears  to  have  done  the  chancellor.    "W   i 
is  nothing  fraudulent  or  suspicious  in  the  trust  itself   \ 
the  nature  of  the  case,  it  is  seen  to  be  necessary 
latitude  of  discretion,  in  relation  to  it,  should  be  g    i 
assignees,  I  am  not  prepared  to  say  that  the  circumi    i 
there  is  no  remedy  for  an  abuse  of  that  discretion,  e    i 
'   resort  to  a  court  of  equity,  is  sufBcient  to  avoid  the 
a  certain  extent,  that  may  have  been  the  fact  in     i 
where  a  matter,  afifecting  the  rights  and  interests  oi 
which  might  and  ought  to  have  been  made  definite  a    I 
is  left  to  the  discretion  of  assignees,  different  con 
arise;  and  I  should  incline  to  the  opinion  that  it 
fraudulent.    It  is  unnecessary,  however,  to  dwell     i 
point,  as  I  hold  the  assignment  fraudulent  upon  ott 
^hich  have  been  stated. 

I  also  abstain  from  any  discussion  of  the  queatic 
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the  debt  of  the  Messrs.  Beach,  the  creditors  first  named  in 
class  Dumber  one,  was  a  debt  due  from  the  firm  of  Orover  & 
GuDn,  or  was  the  individual  debt  of  one  of  them;  and  admit- 
ting it  to  have  been  an  individual  debt,  what  influence  it  would 
huve  upon  this  assignment.  It  is  an  important  question  which, 
I  agree  with  the  chancellor,  ought  to  be  settled  in  a  case  where 
there  is  no  dispute  about  the  facts. 
I  am  for  affirming  the  decree  below. 

Edmonds,  Senator.    This  is  a  contest  between  the  creditors  of 
Grover  &  Gunn;  the  respondent  claiming  under  a  judgment 
and  execution,  and  the  other  creditors  appearing  here  by  the 
assignees  and  claiming  under  the  as^gnment.    The  assignees 
have  expended  a  large  amount  of  the  trust  fund  in  the  payment 
of  the  debts  owing  by  Grover  and  Gunn,  and  in  the  discharge 
of  their  duties  under  the  assignment;  and  the  respondent  asks 
that  the  assignment  shall  be  declared  fraudulent  and  void  as  to 
him,  and  that  he  may  be  paid  the  amount  of  his  claim  in  pref- 
erence to  the  other  creditors.     The  decree  of  the  chanoellor 
confirms  the  assignment  so  far  as  regards  the  past  acts  of  the 
assignees,  but  vacates  it  so  far  as  relates  to  the  funds  yet  in 
their  hands.     In  the  former  part  of  the  decree,  I  accord  with 
the  chancellor;  and  if  he  is  right  in  the  latter  part  thereof,  the 
remaining  fund  must  be  paid  in  satisfaction  of  the  respondent's 
debt,  to  the  exclusion  of  the  other  creditors. 

An  equal  distribution  of  a  debtor's  property  among  all  hia 
creditors  is  particularly  favored  by  courts  of  equity;  for  it  is  a 
standing  rule,  that  ''equality  is  equity."  This  rule  would  seem 
to  be  violated  by  giving  to  the  respondent  the  preference  he 
now  seeks;  yet  it  can  be  justified  upon  a  principle  which  per- 
vades all  our  courts,  to  wit,  that  the  vigilant,  not  the  remiss 
and  careless  creditor,  is  entitled  to  their  favor  and  protection. 
The  respondent  claims  that  the  assignment,  on  which  the  other 
creditors  rest  for  their  satisfaction,  is  fraudulent  and  void,  and 
that  therefore  he,  as  the  most  vigilant  creditor,  is  now  entitled 
io  the  avails  of  the  debtor's  property;  and  this  is  the  whole 
question  in  the  case. 

Fraud  has  been  well  declared  to  be  a  question  of  intent;  for 
no  man  can  justly  be  said  to  be  guilty  of  a  fraud  by  accident  or 
mistake.  Our  statute,  2  Bev.  Stat.  137,  sec.  4,  has  declared  that 
the  question  of  fraudulent  intent,  in  all  cases  arising  under  it^ 
shall  be  a  question  of  fact,  and  not  of  law;  and  in  order  to  ascer- 
tain whether  this  assignment  is  fraudulent  under  this  statute, 
and  void  by  force  of  its  operation,  we  must  look  at  the  facta  in 
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our  Boarch  for  the  inieDt.  The  appellants  iu  their  am 
eqnivocallj  deny  any  such  fraudulent  intention.  This  i 
fiiTe  to  the  charge  in  the  bill,  and  is  conclusive  u 
re8X)ondent,  unless  contradicted  by  the  evidence.  N 
were  taken,  and  consequently  there  is  no  evidence  of  t1 
acter  out  of  the  assignment  and  the  pleadings.  Therei 
ing  in  the  answer  inconsistent  with  this  denial,  ui 
assignment,  which  is  part  of  it,  shows  that  inconsisteii 
sequently,  we  are  to  deduce  the  fraudulent  intention  6. 
inference  from  the  assignment  itself,  and  only  from 
might  have  been  argued  from  the  decision  of  this  i 
Seward  v.  Jackson,  8  Cow.  406,  and  from  the  provisioi 
revised  statutes,  to  which  I  have  already  referred,  th; 
not  competent  for  this  court  to  draw  any  such  infer  i 
that  the  absence  of  fraudulent  intention  being  estab 
the  denials  in  the  answer,  we  would  not  be  at  liberty  b  * 
any  such  intention  did  in  fact  exist.  If  such  was  m; 
terpretation  of  the ,  statute,  I  should  not  now  be  at  1 
assert  it. 

This  court  has,  during  this  term,  in  the  case  of  Ou  i 
T.  Fredxytn,^  given  a  different  construction  to  the  sti  I 
has  ruled,  and  I  think  with  manifest  propriety,  that 
standing  such  denial,  we  may  look  to  other  parts  (  ! 
swer,  and  to  the  facts  conceded  therein,  for  evi  . 
consistent  with  and  contradictory  to  such  denial, 
spread  out  in  an  answer  may  be  disproved  by  othe: 
the  answer,  and  I  can  see  no  good  reason  why  the  q 
fraudulent  intention  should  furnish  an  exception, 
then,  by  this  rule,  to  inquire  whether  this  assignment 
upon  its  face  such  evidence  of  a  fraudulent  intent,  i 
bear  the  denial  of  the  appellants  in  their  answer. 

The  first  badge  of  fraud  to  which  our  attention  ^ 
was  the  fact  that  the  partnership  property  had  beei 
to  secure  an  individual  debt  of  one  of  the  partners, 
understand  this  to  be  true  in  fact.  Grover  and  Gur 
answer,  aver  that  they  were  justly,  fairly,  and  bona  fid 
to  each  and  every  one  of  the  creditors  named  in  hc 
class  No.  1.  At  the  head  of  that  class  stands  the  del 
ftnd  E.  S.  Beach,  which  is  alluded  to  by  the  couuse 
dividual  debt,  on  the  strength  of  tlie  remark  ma 
schedule,  that  the  debt  was  for  the  indorsement  c 
notes.     Again,  G.  and  G.  in  their  answer  deny  that 

I.  11  We&a.240. 
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ngnment  any  payment  is  directed  to  be  made  without  a  real, 
existing,  actnid,  and  bona  fide  indebtedness  and  legal  liability 
against  them.  And  tbey  further  say  that  the  debt  of  the 
Beaches  was  a  judgment  against  them.  Take  this  whole  answer 
together,  as  we  ought  to  do  in  order  to  give  it  full  effect »  and 
the  inference  is  inevitable  that,  although  the  notes  were  signed 
only  by  one  of  the  firm,  yet  they  were  given  in  the  course  of 
the  partnership  business,  and  both  were  legally  and  justly  liable 
for  their  payment.  These  parts  of  the  answer  being,  in  my 
view,  responsive  to  the  allegations  in  the  bill,  are,  in  the  state 
of  this  case,  conclusive  upon  this  point. 

But  even  if  it  were  otherwise,  and  the  Beach  debt  had  been 
against  Grover  alone,  it  does  not  follow  that  the  assignment  ia 
therefore  clearly  fraudulent,  or,  indeed,  that  the  direction  to 
pay  that  debt  to  an  individual  creditor  was  any  badge  of  fraud* 
Such  direction  might,  as  to  partnership  property,  be  held  void 
as  to  partnership  creditors;  but  this  would  be  on  the  principle 
that  partnership  property  must  first  go  to  pay  partnership  debts, 
and  not  on  the  principle  that  it  was  made  with  a  fraudulent  in- 
tention, and  therefore  void.  It  could  hardly  be  deemed  fraud- 
ulent for  the  debtor  to  assign  his  property  to  pay  his  debts; 
yet  he  might  so  assign  it  as  to  endeavor  to  give  a  preference 
which  the  law  would  not  allow;  and  while  it  might  be  forbid- 
den, because  contravening  a  settled  principle  of  mercantile  law, 
it  would  by  no  means  follow  as  a  necessary,  or,  indeed,  as  it 
seems  to  me,  a  legitimate  consequence,  that  he  intended  to  de- 
fraud. I  do  not,  then,  in  this  part  of  the  case  discover  any- 
thing indicating  such  a  fraudulent  intention  as  to  justify  me  in 
holding  the  assignment  void. 

Another  badge  of  fraud  much  insisted  upon  was,  that  the 
assignment  delayed  creditors  by  placing  the  property  in  such  a 
condition  that  it  could  not  be  distributed  within  a  certain  time. 
In  all  cases  of  assignments  of  this  character,  and  there  are  many 
confessedly  legal  and  valid,  some  time  must  necessarily  inter- 
vene between  the  execution  of  the  instrument  and  a  distziba- 
tion  of  the  property  assigned.  That  time  must  be  reasonable, 
and  such  as  the  circumstances  of  the  case  would  justify.  Ia 
one  case,  Murray  v.  Biggs,  15  Johns.  571,  a  year's  locking  op 
of  the  property  was  held  not  to  be  unreasonable,  because  soma 
of  the  creditors  lived  in  Euroi>e.  In  another  case,  LippinooU  t. 
Barker,  2  Binn.  174  [4  Am.  Dec.  483],  four  months  for  the 
creditors  to  come  in  and  assent  was  held  not  to  be  unreason* 
able.    In  the  case  of  Pearpoint  v.  Orahaim,  4  Wash.  O.  0.  38S, 
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Mr.  J.  WaBhington  states  the  true  rule,  as  I  conceive  it,  that 
the  object  of  the  time  taken  was  to  give  the  creditors  time 
enough  to  learn  all  the  facts  of  the  case,  and  make  up  their 
minds;  and  if  a  longer  time  was  reserved  than  was  necessary 
for  this  purpose,  and  in  the  mean  time  the  property  was  to  re- 
main in  the  hands  of  an  irresponsible  assignee,  there  would  be 
evidence  of  fraud.  Here  the  time  was  three  months.  The 
amount  of  assets  and  of  debts  was  very  large.  The  debtors 
lived  at  Auburn;  the  creditors  principally  in  New  York;  and  a 
shorter  time  might  with  some  propriety  have  been  complained 
of  as  hurrying  the  creditors  to  a  decision  without  giving  them 
a  full  opportunity  of  investigation.  The  locking  up  of  the 
property  during  this  period  is  no  such  hindering  of  creditors  as 
to  iudicate  fraud.  The  property  was  protected,  not  against 
them,  but  for  their  benefit,  and  for  an  honest  purpose.  Not 
that  it  might  be  placed  beyond  their  reach,  but  within  their 
reach,  so  that  they  and  no  others  might  have  the  advantge  to 
be  derived  from  it:  4  Wash.  C.  C.  232;  Burd  v.  Jttesimons,  4 
Dall.  76. 

Another  alleged  badge  of  fraud,  was  the  power  given  to  the 
assignees  to  compromise  with  the  creditors,  and  to  set  over 
debts  to  thefn.  If  this  power  could  properly  be  considered  as 
paramount  to  the  other  trusts  declared  in  the  assignment,  and 
to  have  binding  force  in  preference  to  them,  the  allegation  of  h 
fraudulent  intention  in  this  clause  might  be  made  with  more 
force.  But  I  conceive  that  this  power  is  subordinate  to,  and  to 
be  exercised  in  conformity  with  the  other  parts  of  the  instru- 
ment. The  assignees  could  not  rightly  vary  the  preferences 
established  in  the  deed,  more  especially  after  the  creditors  had, 
by  signing,  confirmed  that  preference.  Any  creditor  might 
take  the  transfer  of  a  debt  or  a  particular  sum  in  gross,  with- 
out waiting  for  a  final  settlement  of  the  trust;  but  he  would 
have  no  right  to  more  than  his  distributive  share.  By  this  con- 
struction of  the  instromenty  we  shall  give  effect  to  every  part  of 
it;  a  different  construction  must  render  nugatory  some  part  of 
it.  The  former  course  is  most  within  the  line  of  our  duty.  In 
all  cases  of  doubtful  construction,  we  must  adopt  that  which 
renders  every  part  operative;  for  we  are  bound  to  presume  that 
the  grantor  intended  that  every  part  should  be  operative,  and 
that  he  never  intended  to  put  into  it  anything  which  would  be 
nugatory,  and  therefore  worse  than  useless.  Such  I  understand 
to  be  the  authority  of  the  cases:  1  Oill  &  J.  845;  8  Oow. 
284.    Hence  it  follows,  that  in  order  to  view  this  power  of  oom- 
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promise  as  evidence  of  fraud ,  we  are  to  construe  the  iustmment 
in  such  manner  as  to  render  part  of  it  inoperative,  contrary  to 
the  fair  interpretation  of  it,  and  in  violation  of  a  very  salutary 
rule  of  law.  This  is  going, further  for  the  purpose  of  presam* 
ing  fraud,  than  I  am  willing  to  go. 

The  remaining,  and,  in  my  view,  much  the  most  important 
allegation  of  fraud,  is  that  growing  oat  of  the  provision  in 
relation  to  the  creditors  in  schedule  H,  class  No.  2.     The  chan- 
cellor has  supposed  that  the  creditors  named  in  that  class  who 
did  not  within  the  time  specified  release  their  debtors,  were 
entirely  excluded  from  any  participation  in  the  assignment,  and 
that  the  debtors  had  thus  created  a  very  important  condition 
to  the  creditors  receiving  any  benefit  from  their  property.     If 
this  was  the  true  construction  of  this  instrument,  I  should  find 
no  difficulty  in  agreeing  with  the  chancellor  in  holding  it  void; 
but  I  do  not  so  understand  it.     The  first  class  consists  of  those 
who  are  named  in   it.    No  condition  is  annexed  to  their  loca- 
tion; they  have  nothing  to  do  in  order  to  procure   entrance 
there.     The  second  class  is  different.    The  person  to  be  ad- 
mitted into  it  must  not  only  be  named  in  it,  but  he  must  exe« 
cute  a  release  of  the  debtors.    Both  these  things  are  necessary 
to  constitute  a  creditor  a  member  of  that  class.     Consequently, 
all  creditors  who  are  named  as  belonging  to  that  class,  but  who 
do  not  execute  a  release,  are  excluded  from  it.     Those  who  do 
release,  and  are  not  named  in  it,  are  equally  excluded.     The 
third  class  includes  certain  specified  creditors,  and  all  other 
creditors  of  Grover  and  Gunn.    Other  than  what?    Other  than 
those  included  in  Nos.  1  and  2.    I  do  not  see  that  the  assign- 
ment wiU  admit  of  any  other  construction.    It  seems  to  me 
then  to  follow  necessarily,  that  a  creditor  named  in  the  sched- 
ule H,  class  No.  2,  but  who  does  not  release  equally  with  the 
creditor  who  does  release,  but  is  not  named,  are  excluded  from 
the  second  class,  and  are  included  in  the  third  class,  as  cred- 
itors other  than  those  included  in  Nos.  1  and  2.    If  I  am  right 
in  my  construction,  then  the  main  ground  fails  on  which  the 
opinion  of  the  court  below  rests.    And  the  most  that  can  with 
propriety  be  said  is,  that  it  is  doubtful  whether  it  will  not  bear 
the  construction  put  upon  it  by  the  chancellor.    Conceding  this 
to  be  true,  we  find  that  we  are  called  upon  to  construe  an  ambig- 
uous instrument,  not  so  as  to  give  it  effect,  but  so  that  we  may 
presume  a  fraudulent  intention  from  it.     This  point  being  set- 
tled, the  whole  question  is  this,  whether  the  debtor  ought  thus 
to  use  his  right  to  prefer,  and  whether,  if  he  does  so,  it  is  such  a 
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coercion  of  the  creditor  as  will  be  evidence  of  fraud 
to  avoid  the  whole  assignment  ? 

Let  us  pause  a  moment  to  view  the  operation  of  th 
ment.   Suppose  that  none  of  the  creditors  named  in  tl 
class  should  execute  a  release;  the  effect  would  be  that 
remaining  after  the  payment  of  the  first  class»  would  h 
not  between  Orover  and  Gunn,  but  among  all  their  dtl 
itorSy  according  to  their  respective  claims.    This  \f 
surely  be  fraudulent.    It  would  be  simply  a  preferen 
tain  creditors,  which  is  legal,  and  an  equal  distributi  i 
all  the  other  creditors,  which  is  that  equality  so   ^i 
cherished  in  courts  of  equity.     Suppose   that  certaii 
second  class  should  sign,  and  others  refuse,  how  wou 
the  matter?    Not  otherwise,  that  I  can  conceive,  th  i 
increasing  the  number  of  preferred  creditors;  and  pr<  i 
same  would  be  the  effect  if  all  of  the  second  class  gav 
I  do  not  see  how  any  principle  of  law  would  be  viola  i 
of  these  cases  more  than  in  the  other.    The  result  i 
simply  to  put  it  in  the  power  of  the  creditors  to  in 
preferred  class.     Can  this  be  fraudulent;  and  least    I 
it  be  such  evidence  of  a  fraudulent  intent  as  to  be 
in  our  minds?  This  would  be  indeed  extracting  poiso 
healthiest  plants.    In  Hyslop  v.  Clarke,  14  Johns.  4  ! 
held  that  the  debtor's  reserving  the  power  of  incr   ; 
preferred  class  was  fraudulent.     Surely  you  can  not  | 
same  by  a  directly  contrary  state  of  things.    The 
then,  which  this  assignment,  properly  understood,  pi   i 
months  of  Orover  and  Ounn,  is  briefly  this:  "  We  wj 
a  preference  if  you  will  discharge  us;  if  you  will  n 
our  property,  and  dispose  of  it  as  you  please."    C    , 
words:    **  We  are  able  to  pay  you  half  your  debt-    I 
half  and  release  ns.    If  you  will  not,  take  all  we  ht    i 
it  among  you,  and  hold  us  still  liable." 

This  is,  in  my  view,  the  proper  construction  of 
ment.    I  am  very  unwilling  to  concede  that  this  is  f< 
the  law.    If  it  is,  the  situation  of  the  debtor  must  1 
titute  of  hope.    We  can,  without  any  great  stretch  <     i 
ination,  fancy  cases  in  which  a  debtor  may  be  o 
with  debt,  beyond  the  possibility  of  liquidation,  by 
tion  of  all  he  has,  and  at  the  same  time  he  may 
force  of  that  high  and  moral  obligation  of  preferr 
his  creditors,  which  the  law  has  not  only  sane 
applauded.    What  is  he  to  do?    If  he  yields  to 
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that  obligation,  and  gives  a  just  and  deserved  preference,  our 
in  solvent  laws  shut  against  bim  forever  the  door  by  which  he 
might  hope  for  a  legal  release.    He  can  not  be  permitted  to 
use  his  right  of  preference  as  an  inducement  to  his  creditors  to 
release  him;  he  must  rely  solely  upon  their  tender  mercies. 
While  he  has  his  property  under  his  own  control,  he  has  a  right 
to  pay  which  creditor  he  pleases,  and  obtain  a  release.     He  can 
give  any  one  such  a  preference  as  to  enable  him  to  obtain  satis- 
faction out  of  his  property,  and  he  thus  be  released.     Will  his 
doing  so  to  two  or  more  be  fraudulent  ?    He  may  use  his  prop- 
erty, while  yet  in  his  hands,  in  compounding  with  his  creditors 
and  buying  a  release.     So  far,  all  is  legal  and  just;  yet  the  in- 
stant he  puts  his  property  beyond  his  own  control,  and  trans- 
fers it  to  his  creditors  for  their  benefit,  his  atttempt  to  do  either 
of  these  things  is  fraudulent,  and  his  acts  are  void;  and  all  this 
for  carrying  into  effect  an  intention  which  the  law  permits,  by 
means  which  the  law  applauds.    If  this  is  to  be  the  law,  I  can 
fancy  no  inducement  which  a  debtor,  in  failing  circumstances, 
can  have  to  save  his  property  from  the  waste  which  always  fol- 
lows in  the  train  of  a  forced  sale  of  it.     You  make  it  his  inter- 
est to  violate  the  obligation  he  may  owe  to  some  of  his  cred- 
itors, and  to  be  dishonest,  or  at  least  careless  of  that  property 
which  can  be  no  longer  of  any  use  to  him. 

I  am  aware  that  assignments  of  this  character  have  been,  and 
may  very  often  be  used  as  mere  covers  for  gross  frauds,  and  as 
means  of  carrying  them  into  successful  operation;  and  that  our 
courts  have  therefore  regarded  them  with  great  jealousy,  and 
manifested  a  uniform  leaning  against  them.  I  do  not  mean  to 
be  understood  as  condemning  this  course;  on  the  contrary,  it 
meets  my  approbation,  as  a  general  rule.  But  it  may  be  carried 
too  far,  and  I  can  not  resist  the  conviction  that  such  will  be  the 
result  of  our  a£Srming  the  chancellor's  decree  in  this  case. 

The  authorities  have  in  no  instance  gone  so  far  as  we  are  now 
required  to  go,  and  we  are  therefore  called  upon  to  establish  a 
new  principle.  The  case  of  Hyslop  v.  Clarke^  4  Johns.  458,  is 
the  leading  case  in  the  courts  of  this  state.  There  the  creditors 
were  to  execute  a  release;  in  case  they  did  not,  the  fund  was  to 
be  paid  to  such  other  creditors  as  the  debtors  should  appoint, 
and  the  surplus  to  be  paid  to  the  assignors.  Now,  in  the  first 
place,  in  that  case,  there  was  a  resulting  trust  for  the  debtors, 
to  the  exclusion  of  the  refusing  creditors,  which,  of  itself,  was 
enough  to  avoid  the  deed.  There  is  no  such  trust  in  the  case 
now  before  this  court.    Nothing  is  to  go  to  Ghx)ver  and  Gunn 
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until  all  their  debts  axe  paid.  In  the  next  place, 
'vrere  to  be  entirely  excluded,  ucleas  they  releasw 
aaid,  npon  this  point,  that  it  was  not  pretended  tl 
ment  to  Hyelop  and  Campbell  was  for  the  purpoi 
Saving  a  preference  to  eomc  of  the  creditors  of  thi 
-to  cause  a  just  distribntioti  of  their  estate  to  be  mac 
all;  but  in  thia  case  both  those  things  are  pretend 
made  out.  An  honest  preference  is  intended,  ani 
bntiou  among  all.    None  are  excluded. 

The  case  of  Murray  v.  Riggs,  16  Johns.  671,  di 
oourt  in  1818,  was  cited  by  the  chanoelloT,  but  i 
point.     There  the  trusts  were  to  pay  the  debtor  1 1 
for  hie  support,  and  the  creditors  who  should  n  i 
Acoept  the  condittous  should  be  entirely  exclude; 
signment  was  held  to  be  valid.     This  case  woulc 
supporting  an  assignment,  than  we  can  be  askec 
tain  this.    In  Austin  t.  Bell,  20  Johns.  412  111  i. 
the  trusts  were  to  pay  the  assignor  a  certaiu  an:  i 
nnless  the  creditors  signed  the  instrument  whi : 
release  of  the  debtors,  the  share  of  the  refusing  c : 
Iw  paid  to  the  assignors.  The  oourt  decided  that 
trust,  they  were  bound  by  the  decision  of  Murra  ' 
on  the  second  trust  the  deed  was  yoid,  because  it ' 
tioD  by  the  debtors,  to  their  own  use  and  bene 
which  ought  to  have  been  appropriated  to  the  pa . 
debts;  and  Chief  Justice  Spencer  says  that  a  di : 
not  fairly  devote  the  property  of  a  person  ovei  ' 
debt  to  the  payment  of  his  creditors,  but  resen  < 
it  to  himself,  unless  they  assent  to  such  terms  a 
■cribe,  is  in  law  fraudulent  and  void  as  againsl 
frauds.     The  cases  of  Seaving  t.  BrinJeerhoff,  5  J 
and  Burd  t.  Smtih,  i  Dall.  76,  recognize  and  a 
principle,  but  they  do  not  decide  this  case.     He: 
of  persons  orerwhelmed  in  debt  is  fairly  deyot  i 
ment  of  their  creditors;  here  is  no  reserratioa  t< 
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mitied  to  prefer  in  payment  such  creditors  as  he  pleases.  This 
is  giving  him  power  enough;  but  when  he  appropriates  the 
property  to  his  own  use,  the  act  becomes  fraudulent.  Nor  does 
it  lie  in  his  power  to  prescribe  terms  to  his  creditors.  The  law 
is  open  to  them,  they  have  a  right  to  pursue  their  debtor  in  the 
mode  pointed  out  by  the  law,  and  any  act  which  obstructs  them 
in  their  pursuit  is  against  law,  and  of  course  Yoid,  unless  sack 
act  appropriates  the  property  to  the  payment  of  debts." 

Here,  then,  is  a  plain  and  simple  rule,  easily  understood,  and 
not  difficult  of  being  carried  into  effect,  by  which  creditors 
may  have  the  whole  of  the  property  of  the  debtor,  and  he  be 
unable  to  reserve  from  them  anything  which  fairly  belongs  to 
them.  This,  I  think,  is  going  far  enough,  and  perhaps  as  far 
as  we  can  go,  without  judicial  legislation  of  an  unusual  char* 
acter;  and  this  rule  veiy  much  curtails  the  limits  prescribed  for 
such  assignments  by  the  case  of  Murray  v.  Biggs,  Only  a  few 
steps  more  are  necessary  to  destroy  these  assignments  alto- 
gether. One  of  those  steps  we  are  now  required  to  take.  I 
am  not  prepared  to  do  so.  It  is  wise  thus  far  to  restrict  their 
operation;  they  can  not  be  regarded  too  closely.  But  I  am  per- 
suaded that  their  entire  destruction  would,  in  the  absence  of  a 
bankrupt  law,  be  productive  of  much  more  evil  than  could 
possibly  accrue  from  the  frauds  which  might  be  perpetrated 
under  their  cover,  when  bound  down  by  the  restrictions  which 
we  have  already  thrown  around  them,  and  when  such  facilities 
are  afforded  to  enlightened  and  intelligent  courts  to  pursue 
them  to  their  most  concealed  recesses.  The  case  of  Mackie  ▼. 
Cairns  does  not  apply  to  the  case  before  us;  but  the  latter 
comes  distinctly  within  the  exceptions  of  the  rule  there  laid 
down.  Here  is  no  appropriation  of  the  debtor's  property  to 
his  own  use;  but  there  is  an  appropriation  to  the  payment  of 
debts. 

Hence  I  have  arrived  at  the  conclusion  that  there  is  no  fraud 
in  fact  in  this  case,  and  that  no  rule  of  law  requires  or  would 
even  justify  us  in  inferring  a  fraudulent  intention  from  the  faoe 
of  the  assignment  itself;  and  inasmuch  as  an  intention  to  de- 
fraud must  exist  in  order  to  enable  our  statute  to  operate,  this 
assignment  is  not  void,  because  there  was  no  intention  in  Gro- 
ver  and  Gunn  to  defraud  their  creditois;  but,  on  the  other 
hand,  an  honest  intention  of  appropriating  their  property  for 
the  benefit  of  their  creditors.  I  have  not  examined  the  ques- 
tion  whether  this  assignment  was  void  by  the  common  law,  be* 
cause,  if  it  was,  it  would  be  void  only  in  part,  void  only  so  tut 
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as  relates  to  class  No.  2.  Therefore,  after  the  payment  of  the 
first  class,  all  the  other  creditors  would  come  in  for  an  equal 
distribution,  and  the  assignment  be  good  for  that  purpose:  20 
Johns.  447;  5  Cow.  564. 

I  do  not  mean  to  be  understood  as  saying  that  a  debtor  can 
not  so  exercise  his  right  of  preference  as  to  evince  a  fraudulent 
intention;  but  I  do  not  conceive  that  the  exercise  of  that  right 
in  this  case  exhibits  any  such  intention,  or  that  we  can  fairly 
draw  from  its  exercise  by  these  debtors  any  just  presumption 
of  a  fraudulent  purpose.  Nor  am  I  to  be  understood  as  ques- 
tioning, in  the  slightest  degree,  the  authority  of  MacJcie  v. 
Cairns,  That  case  and  the  case  of  Austin  v.  BeU,  in  a  great 
measure,  overrule  the  case  of  Murray  v.  Biggs,  and  rightfully, 
I  think.  But  I  do  not  understand  the  case  of  Mackie  v.  Cairns 
as  establishing  any  principle  which  requires  that  this  assign- 
ment should  be  declared  void.  It  comes  distinctly  within  its 
exception,  and  seems  to  me  to  be  sanctioned  by  its  doctrine. 
I  go  this  length,  and  no  farther,  that  the  exercise  of  the  right 
of  preference  in  the  manner  that  Grover  and  Gunn  have  done 
in  this  case,  is  not,  of  itself,  sufficient  evidence  standing  alone 
of  a  fraudulent  intention  in  them,  to  make  void  the  assignment. 

Having  thus  stated  my  reasons  for  differing  in  opinion  with 
the  chancellor,  I  will  not  attempt  to  deny  that  I  have  done  so 
with  some  hesitation.  One  consideration,  however,  has  had 
much  weight  with  me;  there  is  not,  in  the  whole  case,  anything 
to  show  that  Grover  and  Gunn  intended  in  fact  to  defraud 
their  creditors;  but  much  to  show  that  their  real  intention  was 
to  make  a  division  of  all  their  property  among  their  creditors, 
reserving  none  to  themselves.  Such  being  the  real  and  oper- 
ative motive  for  this  assignment,  it  seems  to  me  that  it  ought 
to  be  liberally  construed  to  give  it  effect;  that  we  ought  not 
hastily  to  infer  collusion,  secret  trust,  and  meditated  frauds, 
but  rather  incline  to  sustain  an  instrument  which  purports  to 
do  that  which  the  dictates  of  law  and  morality  require  of  a 
failing  debtor. 

In  my  opinion  the  decree  of  the  chancellor  ought  to  be  re- 
versed. 

Tbaot,  Senator.  There  would,  I  think,  be  little  difficulty  in 
sustaining  this  assignment,  except  for  the  provision  in  it  that 
imposes,  as  the  condition  on  which  certain  creditors  shall  be 
entitled  to  preference  in  the  distribution  of  the  assets,  that  they 
shall,  within  three  months  from  the  time,  when  thereunto  re- 
quested, agree  to  receive  such  distribution  in  full  discharge  of 
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tbeir  respective  demands.  I  do  not  concur  in  the  chaDcellor'ti 
opinion  tbat  the  provision  which  authorizes  the  assignees  to 
compound,  forms  a  more  objectionable  feature  than  this,  or 
even  tbat  it  is  so  objectionable  as  to  make  the  instrument  void 
ou  its  face.  The  argument  against  it  only  shows  that  in  tbe 
exercise  of  this  power,  great  abuses  might  be  practiced;  but 
the  same  objection  may  be  made  with  more  or  less  force  against 
every  trust.  At  most,  this  provision  affords  only  a  presumption 
of  fraud,  and  this  presumption  is  sufficiently  rebutted  by  the 
answer. 

I  consider  the  case,  therefore,  to  involve  only  the  inquiry 
whether  an  insolvent  can  insert  in  a  voluntary  assignment  a 
provision  which  shall,  either  absolutely  or  contingently,  secure 
for  himself  any  other  benefit  or  advantage,  except  that  of  having 
his  estate  applied,  so  far  as  it  will  go,  to  the  payment  of  his 
debts.  The  proposition  which  this  inquiry  involves  has  been 
much  litigated,  and  conflicting  and  perhaps  equally  respectable 
authorities  are  arrayed  on  the  one  side  and  tbe  other.  After 
the  full  examination  wbich  the  chancellor  has  made  of  these 
authorities,  it  will  not  be  necessary  minutely  to  review  them, 
especially  as  upon  a  careful  consultation  I  am  persuaded  that 
they  are  so  equally  balanced  as  to  leave  the  present  case  as  open 
for  our  independent  determination  as  though  the  question  it  in- 
volves was  now  for  the  first  time  agitated.  In  Hahey  v.  Whit' 
ney,  4  Mason,  229;  Lord  v.  Brig  Watchman,  No.  IGLaw  Journal, 
284,'  and  Atbiiison  v.  Jordan,  5  Ham.  293  [24  Am.  Dec.  2811.  the 
subject  has  been  recently  examiued  and  ably  discussed;  and  yet 
the  decision  in  each  case  is  under  circumstances  tbat  deprive  it 
of  any  controlling  weight,  and  which  leave  us  free  to  dispose  of 
the  question  on  what  we  may  consider  its  original  intrinsic  merits. 
It  is  in  this  view  that  I  am  disposed  briefly  to  examine  it. 

Voluntary  assignments,  which  enable  a  debtor  in  failing  cir- 
cumstances to  delay  and  defeat  the  diligence  of  particular 
creditors,  by  transferring  his  property  to  trustees  of  his  own 
selection,  is  an  invention,  comparatively,  of  modem  origin.  I 
doubt  if  they  have  been  known  for  more  than  forty  or  fifty 
years;  at  least,  I  can  find  no  case  of  their  distinct  recognition  in 
the  English  courts  prior  to  1805.  It  is  true  that  a  voluntary 
assignment  by  means  of  what  is  called  a  deed  of  composition,  ia 
of  much  older  date.  But  this  is  a  very  different  affair,  for  the 
creditors  are  parties  to  this  deed,  and  the  assent  of  all  of  them 
is  required  to  give  it  validity.    Voluntary  assignments  have, 
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however,  of  late  years,  been  sustained  by  courts  of  law,  and 
sometimes,  I  confess,  under  circumstances  which  I  can  hardly 
reconcile  with  my  own  notions  of  legal  justice.  But  it  will  be 
found  that  in  the  first  cases  where  such  assignments  are  sanc- 
tioned, the  courts  were  influenced  entirely  by  the  consideration 
that  they  operated  to  secure  an  equal  distribution  of  the  insol^ 
Tenths  property  among  all  his  creditors.  They  saw  that  the 
principle  of  such  assignments  trenched  upon  a  fundamental 
utaxim  of  the  common  law,  and  was  apparently  repugnant  to 
the  veiy  wording  of  the  statute  of  frauds.  But  the  rule  of 
chancery  that  equality  is  equity,  preyailed  over  the  common  law 
principle  vigUarUibua  non  dormienlibua  leges  8uJbveniuni;  and 
courts  permitted  the  debtor  to  arrest  the  diligence  of  one  cred* 
itor,  in  order  to  provide  for  the  interests  of  all. 

In  one  of  the  earliest  English  cases,  Pickstock  v.  Lyster,  3 
Mau.  &  Sel.  871,  the  validity  of  such  an  assignment  is  put 
wholly  on  the  ground  that  it  effected  an  equal  distribution  among 
all  the  creditors;  and  this  circumstance  induces  Lord  EUenbor- 
ough  to  remark,  that  "  such  an  assignment  is  to  be  referred  to 
an  act  of  duty  rather  than  of  fraud,  when  no  purpose  of  fraud 
IB  proved.  The  act  arises  out  of  a  discharge  of  the  moral 
duties  attached  to  the  character  of  the  debtor,  to  make  the  fund 
available  for  the  whole  body  of  creditors."  Bayley,  J.,  also 
observes,  '*  this  conveyance,  so  far  from  being  fraudulent,  was 
the  most  honest  act  the  party  could  do— not  having  sufficient  to 
satisfy  all  his  debts,  he  proposes  to  distribute  his  property  in 
liquidation  of  them."  In  8  Price,  6,  Chief  Baron  Bichards, 
commenting  on  the  case  of  Pickstock  v.  Lyster,  says,  *'it  was 
decided  on  the  ground  of  the  assignment  being  for  the  equal 
benefit  of  all  the  creditors." 

It  is  singular,  when  the  right  of  an  insolvent  to  lock  up  his 
property  from  the  legal  pursuit  of  one  creditor,  by  a  deed  of 
assignment,  was  put  on  the  principle  of  securing  an  equal  dis- 
tribution among  all  his  creditors,  that  it  was  immediately 
extended,  so  as  to  embrace  and  combine  with  it,  another  and  a 
eompletely  contradictory  principle — that  of  preference  among 
creditors.  But  so  it  is,  that  voluntary  assignments,  which  were 
first  allowed  to  prevent  inequality  in  tbe  distribution  of  an  in- 
solvent's assets,  are  now  resorted  to  as  the  most  efficient  means 
for  securing  this  inequality.  To  prevent  a  rightful  preference, 
the  result  of  legal  diligence,  an  act  is  tolerated  which  secures 
to  the  debtor  a  capricious  preference  vastly  more  unequal. 
Either  principle-— that  of  assignment  or  that  of  preference. 
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fitanding  by  itself,  might  Terj  well  be  questioued;  but  brought 
together,  thej  form  an  unnatural  coalition  from  which  little 
that  is  salutary  or  honest  can  be  anticipated. 

I  know  that  the  right  of  preference  is  advocated  by  many  en- 
lightened jurists,  on  the  ground  that  the  debtor,  possessing  an 
intimate  knowledge  of  the  relative  equities  of  his  creditors,  can 
make  a  more  just  distribution  than  the  law.  But  there  is  ap- 
parently an  inconsistency  in  the  law's  denying  the  rightfulness 
of  its  own  rules,  and  in  its  recognizing  a  difference  between 
obligations  which  it  has  already  decided  to  be  equal.  Besides, 
it  is  anomalous  that  the  law  should  defer  its  own  wisdom  and 
honesty  to  the  wisdom  and  honesty  of  a  delinquent  party.  The 
true  reason  why  this  right  of  preference  has  been  allowed  to 
the  debtor,  is,  that  whilst  the  property  is  in  his  hands,  un- 
shackled of  legal  liens  and  incumbrances,  his  power  over  it  is 
absolute,  and  as  he  can  dispose  of  it  by  sale  to  any  person,  so 
he  may  dispose  of  it  by  way  of  satisfaction  to  any  creditor;  and 
it  is  only  by  a  bankrupt  law,  like  that  of  England,  that  this 
control  of  a  debtor  over  his  own  property  can  be  arrested,  ex- 
cept in  cases  provided  against  by  the  statute  of  frauds. 

It  is  thought,  by  some,  that  this  right  of  preference  favors 
commercial  enterprise,  by  affording  to  those  destitute  of  capital 
a  credit  founded  on  the  power  of  securing  confidential,  at  the 
expense  of  business  creditors.  If  this  be  so,  it  is,  at  best,  but 
a  poor  argument  in  its  favor;  for  it  is  founded  obviously  in 
wrong.  The  facility  of  obtaining  credit  under  such  circum- 
stances is,  in  theory,  nothing  more  than  a  facility  of  commit- 
ting fraud,  and  in  practice  it  has  proved  nothing  less;  but  it 
may  well  be  doubted  whether,  on  the  whole,  commercial  credit 
is  promoted  by  this  right  of  preference.  There  is  certainly  no 
reason  why  it  should  be;  for,  allowing  that  it  enables  a  person 
to  obtain  indorsements  or  accommodation  loans,  founded  on 
the  confidence  that  his  whole  property  is  to  be  first  appropriated 
for  their  discharge;  yet  this  very  fact,  it  would  seem,  must  op- 
erate to  produce  greater  distrust  and  caution  with  his  business 
creditors. 

But  however  this  may  be,  I  am  satisfied  that  the  experience 
of  all  commercial  communities  leads  to  the  conclusion  that  this 
power  of  preferring  creditors  is  a  fruitful  source  of  frauds,  and 
in  every  respect  mischievous  and  unwholesome.  Indeed,  the 
law  of  our  own  state,  though  it  tolerates,  does  not  favor  this 
preference.  The  legislature  has  discountenanced  it,  by  deny- 
ing the  relief  of  our  insolvent  act  to  such  debtors  as  have 
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exercised  it  in  contemplation  of  iDBolvencj.  If,  therefore,  it 
was  a  question  arising  now  for  the  first  time,  whether  an  assign- 
ment by  an  insolvent,  which  contained  a  provision  securing  a  pref* 
erence  to  favored  creditors,  was  or  was  not  against  the  policy  of 
the  statute  of  frauds,  I  should  hesitate  very  much  before  I  de- 
cided that  it  was  not.  But  the  question  is  not  now  open,  having 
been  repeatedly  settled  by  our  highest  judicial  tribunals,  to 
whose  decisions  I  yield  a  ready  submission.  But  whilst  I  do 
this,  I  am  not  disposed  to  go  one  line  beyond  the  adjudged 
cases  to  uphold  and  extend  a  principle,  tbe  general  influence 
of  which  I  am  persuaded  is  unjust  and  mischievous. 

In  the  present  case,  we  are  asked  to  sustain  an  assignment 
which  has  not  only  secured  an  absolute  preference  to  one  class 
of  creditors,  but  also  seeks  to  secure  to  the  debtors  themselves 
an  important  advantage,  by  offering  a  contingent  preference  to 
another  class  of  creditors.  This  latter  preference  is  on  condition 
tbat  the  creditors  last  referred  to  shall,  within  three  months  from 
the  time  when  thereunto  requested  in  writing  by  the  trustees, 
agree  by  a  writing  under  a  seal,  to  receive  such  proportion  of 
their  debts  respectively  as  can  be  paid  from  the  residuary 
avails,  in  full  discharge  of  all  their  respective  demands  against 
the  creditors.  This  appears  to  be  a  positive  delay  of  this  class 
of  creditors,  by  placing  the  property  out  of  the  reach  of  their 
legal  pursuit,  and  in  a  condition  that  it  could  not  be  distributed 
within  any  certain  time,  nor  otherwise,  except  at  the  discretion 
of  the  trustees. 

It  is  no  answer  to  say  that,  although  no  time  is  defined  for 
the  assignees  to  give  the  notice,  yet  the  law  imposes  on  them 
the  duty  of  giving  it  within  a  reasonable  time.  The  question  of 
fraud  is  not  to  be  settled  by  the  simple  fact  tbat  an  ultimate 
remedy  exists  for  the  creditor:  but  by  the  fact  that  the  debtor 
has  delayed  the  remedy  for  his  own  advantage.  Here  the 
creditors  are  to  be  delayed  in  receiving  property  which  undenia- 
bly belongs  to  them  the  minute  it  comes  to  the  hands  of  the 
trustees.  For  whose  benefit  is  this  delay  ?  Not  for  the  credit- 
ors, for  they  will  get  no  more  after  they  shall  assent  or  refuse 
to  assent  to  the  condition  proposed,  than  they  would  get  imme- 
diately, if  there  had  been  no  such  condition.  The  delay  is  mani- 
festly to  benefit  the  debtors,  in  order  that  they  may  secure  from 
it  an  advantage  to  which  they  have  no  rightful  claim.  Conced- 
ing it  to  be  the  true  construction  of  the  assignment,  that  if  the 
creditors  named  in  the  second  class  refused  to  give  a  release, 
they  w«re  then  only  postponed  to  the  subsequent  class;  stiU 
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they  were  delayed,  at  least  for  the  time  necessary  to  make  the 
experimeot,  and  this  for  no  other  purpose  than  that  the  debtors 
might  have  the  benefit  of  the  experiment.  If  the  debtors  had  no 
right  to  lock  up  the  property  in  the  hands  of  their  assignees 
until  the  creditors  would  execute  releases,  what'  right  had  they 
to  lock  it  up  in  their  hands  until  the  assignees  should  choose  to 
ascertain  that  the  creditors  would  not  execute  releases  ?  Tho 
pnnciple  of  the  delay  is  the  same  in  one  case  as  in  the  other. 
If  we  throw  out  of  view  the  preferred  creditors  of  the  first  class, 
and  regard  those  of  the  third  class  in  their  true  character, 
merely  nominal  creditors,  the  nature  of  the  provision  relatiye  to 
the  creditors  of  the  second  class  may  be  more  easily  ascertained. 
In  this  view  the  whole  property  of  the  insolvents  would  be 
locked  up  in  the  hands  of  the  assignees  until  they  should 
choose  to  ascertain  whether  every  individual  creditor  would  ac- 
cept his  share  and  give  a  release.  For,  until  the  final  decision 
of  every  creditor  was  ascertained,  no  distribution  could  be 
made  to  any  one  of  them. 

Grant  that  if  all  finally  decided  not  to  give  a  release,  the 
whole  property  would  then  be  distributed  among  them,  the 
same  as  if  no  attempt  to  obtain  a  release  had  been  made;  3*et  it 
is  obvious  that  this  distribution  could  not  be  made  until  after  a 
long  delay;  and  a  delay  solely  for  the  debtor's  benefit.  The 
creditors  could  gain  nothing  by  it,  for  at  last  they  would  get 
no  more  than  they  were  entitled  to  at  first.  If  the  debtors  had 
no  right  to  insist  on  a  release,  as  the  condition  alone  upon  wbich 
their  property  should  be  distributed,  neither  had  they  a  right  to 
make  a  condition  designed  and  calculated  to  procure  a  release. 
The  law  will  not  allow  a  person  to  accomplish  indirectly  what  he 
is  prohibited  from  doing  directly.  Upon  every  moral  principle, 
the  property  of  an  insolvent  belongs  to  his  creditors;  and,  al- 
though the  law  tolerates  him  in  distributing  it  among  them  ac- 
cording to  his  notions  of  right,  yet  it  will  not  tolerate  him  in 
locking  it  up,  in  order  that  in  its  final  distribution  he  may  se- 
cure a  future  benefit  to  himself.  In  short,  while  the  law  per- 
mits a  debtor  to  prefer  one  creditor  to  another,  it  will  not  per- 
mit him  to  prefer  himself  to  any  creditor. 

It  is  said,  however,  that  inasmuch  as  the  debtor,  whilst  the 
property  is  in  his  own  hands,  may  legally  stipulate  with  any 
particular  creditors  to  turn  over  some  part  of  it  in  satisfaction 
of  his  debt,  therefore  it  is  reasonable  that  he  should  be  able  to 
delegate  the  same  power  of  comx>romising  to  his  assignee.  But 
the  cases  are  different.    In  the  one,  he  has  not  locked  up  the 
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property  hj  an  aeagamehl  to  the  delay  of  Iiis  creditors,  but 
keeps  it  openly  in  hiaown  hands,  exposed  to  the  legal  action  of 
his  creditors,  op  to  the  time  that  he  disposes  of  it  absolutely,  in 
■atiafaation  of  an  existing  debt.  Id  the  other,  he  puts  it  out  of 
his  hands  for  the  Tery  purpose  of  protecting  it  against  the  legal 
remedies  of  partioalar  creditors,  and  then  asks,  not  that  its  ap- 
plioation  to  the  payment  of  his  debts  shall  be  sanctioned,  but 
that  he  may  be  allowed  to  keep  it  under  cover,  and  out  of  the 
reach  of  legal  process  for  a  time,  forasmuch  as  he  does  not  de- 
sign to  keep  it  always  under  cover. 

It  is  also  eaid,  that  as  a  debtor  has  the  right  to  prefer  such 
creditors  as  he  pleases,  he  has  consequently  the  right  of  pre- 
ferring them  on  such  terms  as  ho  pleases.  Bat  it  does  not  fol- 
low, that  because  a  debtor  may  make  a  present  preference,  he 
may  also  provide  for  a  future  preference,  contingent  upon  some 
act  of  a  creditor,  beneficial  to  himself.  Such  a  power  in  a 
debtor  would  nullify  the  statute  of  frauds,  by  leaving  him  at 
liberty  to  lock  up  his  property  until  he  had  coerced  bis  cred- 
itors to  such  terms  as  he  was  pleased  to  dictate.  The  only 
ground  on  which  the  validity  of  voluntary  asmgnments  can 
vest  is,  that  they  contemplate  nothing  but  a  distribution  of  the 
debtor's  property  to  his  creditors,  in  some  way.  It  may  be  by 
distributing  it  among  nil  his  creditors  unconditionally;  or,  if 
particular  creditors  are  preferred,  then  it  should  go  to  them  un> 
conditionally;  for  the  preference  of  one  creditor  to  another 
■hould  not  be  dependent  on  conditions  to  be  performed,  or  on 
future  contingencies,  but  must  be  a  present  preference  founded 
on  droumstances  existing  at  the  time  of  the  assignment.  If  a 
debtor  be  allowed  to  proceed  beyond  the  single  purpose  of  pay- 
ing bis  debts,  it  is  not  easy  to  foresee  at  what  point  he  can  be 
atrested.  The  only  safe  rule  is,  to  regard  every  assignment 
which  operates  to  delay  creditors  for  any  purpose  whatever,  not 
distinctly  calculated  to  promote  their  interest,  as  contrary  to 
the  policy  of  the  statute  of  frauds. 

In  this  case,  the  real  object  of  the  provision  in  the  assignment 
is  not  so  much  to  afford  a  preference  to  particular  creditors,  as 
to  secure  a  release  from  them.  And  to  this  end  it  seems  ad- 
mirably adapted.  It  is  contrived  so  as  to  create  a  scramble 
among  the  creditors;  and  a  scramble  under  such  circumstances 
that  its  natural  result  will  be  an  unjust  advantage  to  the  debt- 
ors. It  takes  away  from  every  creditor  the  power  of  acting  in 
the  premisea,  according  to  his  individual  wishes  and  judgment, 
and  mokes  his  final  course  depend*  nt  on  the  course  adopted  by 
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every  other  creditor.  It  is  trae,  if  all  conour  in  refusing  to  re* 
lease,  that  they  will  ultimately  be  put  on  an  equal  footing;  but 
that  they  will  oonour  can  not  be  known,  for  each  is  called  on 
to  decide  for  himself,  without  knowing  what  will  be  the  decis- 
ion of  the  others,  at  the  same  time  that  a  knowledge  of  that 
decision  is  indispensable  for  his  own  safe  judgment.  And  why 
is  all  this  perplexity  and  embarrassment  to  be  suffered  ?  Not 
for  the  purpose  of  effecting  a  just  distribution  of  the  estate, 
but  for  that  of  securing  by  its  skillful  distribution  an  important 
advantage  to  the  debtors.  Is  this  an  advantage  which  a  debtor 
may  rightfully  attempt  to  secure  by  the  assignment  of  his 
property;  or  is  it  one  to  which,  in  equity  and  good  conscience, 
he  is  entitled  ?  It  seems  to  me  that  this  inquiry  carries  with  it 
its  own  answer. 

The  law  does  not  recognize  any  right,  on  the  part  of  an  in- 
solvent debtor,  to  an  absolute  discharge  from  his  creditors  on 
distributing  among  them  his  estate.  One  who  contracts  a  debt, 
agrees  not  merely  that  he  will  pay  it,  if  his  present  property  is 
sufiScient,  but  also  if  his  future  exertions  shall  give  him  the 
power.  In  short,  he  pledges  but  the  property  he  possesses  and 
his  capacity  to  acquire  property.  It  is  not  true  that  parties 
have  in  view  only  the  property  in  possession  when  the  contract 
is  formed,  or  that  the  obligation  of  indebtedness  does  not  ex- 
tend to  future  acquisitions. 

The  prospect  of  an  inheritance  frequently  forms  a  leading  in- 
ducement to  credit,  and  industry,  talents,  and  integrity  consti- 
tute a  fund  which  is  as  confidently  trusted  to  as  property  itself. 
There  is  not  a  country  in  the  world  where  a  debtor,  by  his  own 
act,  can  compel  his  creditors  to  take  his  property,  and  discharge 
him  from  his  indebtedness.  The  cessio  b(ynorum  of  the  Roman 
law,  which  greatly  mitigated  the  severity  of  the  ancient  law,  by 
releasing  the  debtor  who  delivered  up  his  estate  to  his  creditors 
from  a  degrading  servitude,  did  not  operate  to  extinguish  the 
debt.  His  subsequent  acquisitions,  with  some  exceptions,  were 
liable,  until  his  debts  were  fully  paid.  This  also  is  the  princi- 
ple of  our  laws  to  relieve  debtors  from  their  liability  to  impris* 
onment.  The  law  commonly  called  the  two-thirds  act  is  on  a 
different  principle.  But  an  insolvent  debtor  can  not  obtain  the 
benefit  of  this  act  without  the  concurrence  of  a  large  majority 
of  his  creditors,  nor  then,  without  incurring  high  legal  respon- 
sibilities and  subjecting  himself  and  his  transactions  to  severe 
judicial  scrutiny.  But  if  assignments  like  the  one  under  con- 
sideration are  encouraged,  insolvent  debtors  will  be  able,  with- 
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«at  iDcaning  tfa«  expeose  and  perils  of  judicial  proceedings,  to 
coerce  a  full  discliarge  from  their  creditors,  though  no  port  of 
them  freely  concur  in  it;  and  this,  too,  without  an  oath,  or  in 
may  other  way  affording  to  their  creditors  an  opportunity  to 
show  that  they  ore  not  dealing  honestly  and  fairly. 

In  my  view,  the  right,  either  legal  or  moral,  of  a  debtor  to 
provide  in  his  assigninent  for  a  releaae  from  debts  which  be  has 
not  paid,  stands  on  no  bettor  ground  than  a  right  to  secure  from 
bis  creditors  a  return  of  a  certain  percentage  on  the  property  dis- 
tributed, or  an  engagement  that  his  creditors  shall  give  him  a 
new  credit.  If  either  of  these  hod  been  imposed  as  the  condi- 
tioD  on  which  the  oieditors  named  in  the  second  class  were  to 
receive  a  distribution,  there  would  seem  to  be  no  doubt  of 
tbe  assignments  being  void,  within  the  principle  of  cases 
already  adjudged.  Indeed,  I  think  this  case  closely  approxi- 
mates the  principle  of  that  of  Byslop  t.  Clarke,  14  Johns.  1S8. 
There  all  the  property  was  to  go  ultimately  to  tbe  creditors,  or 
to  some  of  them.  Ko  partof  it  was  to  come  bock  to  the  debtor 
in  any  event.  He  only  reserved  the  right  in  case  all  his  cred- 
itors would  not  accept  it  in  full  discharge  of  their  debts,  to  ap- 
point the  particular  creditors  to  whom  it  should  be  distributod; 
and  this  appointment  to  be  made  as  soon  as  any  creditor  should 
refuse  to  accept  and  release.  The  objection  to  that  assignment 
was,  that  it  did  not  actually  give  a  preference,  but  was  in  effect 
an  attempt  on  the  part  of  the  debtors  to  place  their  property 
out  of  the  reach  of  their  creditors,  and  to  retain  the  power  to 
give  such  preference  at  some  future  time.  In  the  present  case, 
the  objection  is,  that  the  assignment  does  not  actually  give  a 
preference  to  the  creditors  in  class  number  two,  but  pro- 
poses to  give  it  at  some  future  time,  on  condition  that  they 
will  do  an  act  beneficial  to  tbe  debtors.  If  in  Byslop  v. 
Clarke,  the  assignment,  instead  of  reserving  to  the  debtors  a 
contingent  power  of  appointing  the  ultimate  distributees,  who 
'  were  to  take  the  property  in  case  all  the  creditors  did  not  agree 
to  release,  had  actually  designated  them,  it  would  not,  as  I  per- 
ceive, have  any  the  less  placed  the  property  out  of  the  reach  of 
the  creditors,  vrith  a  view  to  a  preference  at  a  future  time.  It 
certainly  would  have  been  no  less  coercive  on  those  creditors 
who  were  to  receive  a  distribution  on  condition  of  executing  a 
Telease.  In  both  cases  the  debtors  seek  to  continue  their  con- 
trol over  the  property  after  it  is  assigned,  for  the  purpose  of  so 
^fielding  it  as  to  coerce  their  creditors,  or  some  of  them,  to  pay 
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a  consideration  for  that  which,  in  justice  and  good  conscienoe, 
already  belongs  to  then. 

Another  point  made  by  the  appellants  is,  that  if  this  provis- 
ion of  the  assignment  is  illegal,  yet,  as  the  answer  denies  any 
intent  to  defraud,  it  is  bad  only  by  the  common  law,  and  it  is 
not  void  under  the  statute;  and  consequently  that  the  remaiii- 
ing  parts  of  the  assignment  should  be  sustained.  This  distinc- 
tion can  not  be  supported  in  the  present  case.  The  statute  of 
frauds  refers  to  a  legal,  and  not  a  moral  intent;  that  is  not  a 
moral  intent  as  contradistinguished  from  a  legal  intent.  It 
supposes  that  eveiy  one  is  capable  of  perceiving  what  is  wrong*, 
and  therefore,  if  he  do  what  is  forbidden,  intending  to  do  it,  he 
will  not  be  allowed  to  say  that  he  did  not  intend  to  do  a  forbid- 
den act.  A  man's  moral  perceptions  may  be  so  perverted  as  to 
imagine  an  act  to  be  fair  and  honest,  which  the  law  justly  pro- 
nounces fraudulent  and  corrupt;  but  he  is  not  therefore  to  es- 
cape from  the  consequences  of  it. 

Some  debtors  may  sincerely  believe  it  morally  right  to  conceal 
a  part  of  their  property  for  the  support  of  their  families;  others, 
that  they  should  exact  a  discharge  from  their  debts,  on  giving 
it  all  up.  But  the  law  must  have  a  more  certain  standard  for 
measuring  men's  intents,  than  each  individual's  varying  and 
capricious  notions  of  right  and  wrong.  It  judges  men's  motives 
from  their  actions,  for  it  can  not  enter  into  the  recesses  of  a 
man's  conscience  and  interrogate  his  intents.  In  this  case, 
although  the  debtors  intended  by  their  assignment,  so  far  to 
delay  and  embarrass  their  creditors  as  to  induce  them,  on  receiv- 
ing a  small  part  of  their  claims,  to  release  the  residue,  yet  doubt- 
less they  did  not  intend  to  do  what  they  supposed  the  law  would 
pronounce  fraudulent,  much  less  what  would  defeat  the  whole 
purpose  of  their  assignment;  and  this  is  what  I  understand  them 
to  mean  in  their  answer,  by  denying  that ''  the  assignment  is 
fraudulent  in  law,  or  made  with  a  fraudulent  intent."  In 
short,  I  see  no  reason  for  making  this  case  an  exception  to  the 
well-settled  rule,  recognized  distinctly  in  Macbie  v.  Gaims,  6 
Oowen,  648  [15  Am.  Dec.  477],  that  a  deed,  void  in  part  as  being 
void  against  creditors,  is  void  in  whole;  and  I  am  therefore  for 
affirming  the  chancellor's  decree. 

After  the  several  opinions  delivered  in  the  cause  had  been 
read,  Mr.  Justice  Sutherland  proposed  the  following  resolution 
for  adoption:  '* Resolved,  that  the  assignment  is  void,  because 
it  makes  the  preference  given  to  the  creditors  of  the  aasignors, 
designated  as  class  No.  2,  to  depend  upon  the  condition  that 
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the  preferred  creditors  shall  give  the  assignors  on  absolate  dis- 
charge  of  their  debts;"  asd  oo  the  qaestion  being  put,  "  Shall 
thia  Tesolntion  be  adopted?"  the  members  of  the  ooDrt  voted  as 
follows: 

In  the  afi&rmatiTe — The  President,  0.  J.  Savage,  Jnstioea 
Sutherland  and  Nelsoo,  and  Senators  Armstrong,  Beardsley, 
Conldin,  Oropeey,  Deitz,  Ljnde,  Maodonald,  Sherman,  Stowef, 
Tracy,  Van  Sohaick— IB. 

In  the  negaUve — Senators  Edmonds,  Oansevoort,  Ghiffin, 
Budam,  Westcott — 5. 

And  the  court  aocordingly  affirmed  the  decree  of  the  chancel- 
lor, the  final  vote  being  the  same  as  on  the  passage  of  the 
ol  ation. 

Counsel  were  heard  on  the  question  of  costs,  upon  which 
there  was  a  considerable  difference  of  opinion.  It  was  finally 
resolved,  by  a  vote  of  fourteen  to  ten,  that  the  costs  of  both  the 
appellants  and  the  respondent  in  this  court  as  well  as  in  the 
court  of  chancery,  np  to  the  time  of  filing  this  appeal,  be  paid 
out  of  the  funds  in  the  assignees'  hands. 

Decree  afi^med,  costs  to  be  paid  out  of  the  fund. 

.AmoNXKHT  roR  Bxuxns  or  CaxDiroaa,  Reszkvatioh  dt,  for  tha  bene- 
fit of  tha  aogignor  or  hia  family,  renden  it  frasdnlent;  Maekit  v.  C^iirtu,  IS 
Am.  Doo.  477,  and  noto;  MeCturg  v.  Ltcty,  23  Id.  6i,  and  note.  Tbe  prin- 
dpftlcMeii  relied  on  as  an  anthorttyto  the  goma  effect,  in  Doremutv,  Lewii, 
8  Barb.  128;  Curtii  v.  LeavUl,  15  N.  7.116,  131,  per  Comstook.  J.;  Ifiduit. 
ton  V.  LtacUt,  4  Saudi  302. 

DiBToa  lUT  Put  au,  ais  Cbsditobs  oa  4X  Equutt  by  ■tiiigning  hia 
proparty,  or  otmrcjring  it  to  a  buatM  tar  ntable  diitaribntiom:  Coming  v. 
IFUte,  23  Am.  Deo.  6S9,  and  note. 

Dkbior  lur  Fasna  CwmmBS,  if  it  be  done  buify  and  in  good  Eaithi 
WiUfa  r.  Perria,  4  Am.  Deo.  364;  ifaeJae  v.  Cainu,  IS  Id.  47T;  Baffim  t. 
fircot,  SO  Id.  B62.  To  the  same  effect  are:  traterburyT.SCiirteKnf,  ISWend. 
863;  Birdteye  v.  Say,  4  Hill,  163;  O'NeU  v.  Salmon,  26  How.  Pr.  2S2| 
Burdiei  t.  PiM,  12  Baib.  176;  Onrtit  v.  LeatUt,  IS  N.  V.  1«7,  per  Paige,  J.; 
all  dtdng  Orover  r,  Waianem. 

Pbotision  ExAOrmo  a  Bblxabi  as  a  Coimrnoir  or  a  PaxRaaiica  in 
an  aMtgvnent  avoidi  it:  Atknuon  y,  Jordan,  24  Am,  Deo.  281,  and  note. 
The  aathority  of  Oroetr  v.  Waktnutn,  for  the  aame  j^inoiple,  fa  reoognind  in 
Ooodriek  T.  Domu,  6  Hill,  439,  441;  Fan  Net  y.  Toe,  1  Sandf.  Ch.  10;  Mead 
V.  Phillipt,  Id.  S7;  Anus  v.  Bhmt,  6  Paige,  22;  MilU  v.  Leug,  2  Edw.  Ch. 
186;  Htmt  v.  WooUey,  Id.  291;  Corfj*  t.  Lta^U.  15  N.  Y.  lU,  per  Brown, 
J. ;  Marth  t.  Bennet,  S  UoLean,  130.  So  generally  that  coerciTe  c«nditioii* 
in  an  aengnmeut  avoid  it:  Bery  v.  miejf,  2  Barb.  308;  AveriU  v.  Lotuit,  0 
Id.  47S;  Spavidiiv  v.  Strang,  S2  Id.  240;  36  Id.  317;  a  a,  in  oonrt  of  ^ 
peaU,  37  N.  Y.  138;  38  Id.  13,  where  Parker,  J.,  nfen  to  Oroser  v.  Fate- 
nuiisaa"al«MliiigaaBeonthiB>ab}ect:"  /faytlcci  v.  Coepe,  C3  N.  T.  74. 
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TlIAT  AN  AitSIONMENT  MUST  DeVOTB  THE  WhOLE  PROPERTY  of  the  dcbbOT 

absolutely  and  unconditionally  to  the  payment  of  debts,  to  render  it  valid,  is 
held,  citing  Grover  v.  Wakeman,  in  Smith  v.  Woodruff,  1  Hilt.  463;  TcLlea  ▼. 
Lyon,  61  Barb.  209;  Young  v.  Heermans,  66  N.  T.  362.  The  caae  is  referred 
to  on  the  same  point,  with  apparent  disapproval,  as  to  some  of  the  principlea 
laid  down  in  it,  in  WiUon  v.  Forai/th,  24  Barb.  123. 

Trusts  and  Prbferbncbs  must  be  Declared  in  the  assignment^  and 
most  not  be  left  to  the  future  determination  of  the  assignor  or  assignee,  or 
the  assignment  will  be  void:  Sheldon  v.  Dodge,  4  Den.  221;  Smith  v.  Howard, 
20  How.  Pr.  127;  Strong  v.  Skinner,  4  Barb.  559;  Brainerd  v.  Dttnning,  30 
N.  Y.  214,  all  citing  the  principal  case.  In  Bellowa  v.  Pairidye,  19  Barb. 
178,  the  foregoing  opinion  of  Sutherland,  J.,  as  to  the  effect  of  a  provision  in 
an  assignment  authorizing  the  assignee  to  compromise  claims,  seems  to  be 
disputed. 

Other  Points  to  which  the  Case  is  Cited,  are:  That  an  assigmnent^ 
deed,  or  mortgage,  void  in  part,  is  void  in  toto:  Woodbum  v.  Masker^  0 
Barb.  257;  Fiedler  v.  Day,  2  Sandf.  597;  Buasell  v.  Whme,  87  N.  Y.  596;  S. 
C,  4  Abb.  Pr.  N.  S.,  390,  per  Woodruff,  J.;  MiUnaclU  v.  Kelly,  3  Eeyes,  406; 
S.  C,  6  Abb.  Pr.  N.  S.  445;  46  How.  Pr.  45a  As  to  the  effect  of  an  assign- 
ment of  partnership  property  to  i>ay  separate  debts  of  a  partner:  Joel  toit  v. 
Cornell,  1  Sandf.  Ch.  352;  Burtus  v.  Tisdall,  4  Barb.  569;  Enauth  v.  BataeU, 
34  Barb.  35;  ffeye  v.  BoUea,  33  How.  Pr.  277;  S.  C,  2  Daly,  236.  As  to  the 
proper  mode  of  construing  instruments  capable  of  a  two-fold  construction: 
Nicholson  v.  Leavitt,  10  N.  Y.  593,  per  Edmonds,  J. ;  Du  Boisv,  Bay,  33  How. 
Pr.  297;  S.  C,  35  N.  Y.  166;  McKinstry  v.  Sanders,  2  N.  Y.  Sup.  Ct.  (T,  ft 
O.)  190.  As  illustrating  the  conflict  of  professional  opinion  on  the  subject  of 
the  validity  of  assignments:  Hyer  v.  Ayres^  2  K  D.  Smith,  220.  That  fraud 
is  not  to  be  presumed  in  an  assignment:  Dorenius  v.  Lewis,  S  Barb.  127. 
That  payments  made  by  trustees  under  an  assignment  before  a  bill  is  iiled  to 
set  it  aside,  should  be  allowed:  Millem  v.  Earle,2i'S.  Y.  113.  That  all  the 
creditors  need  not  be  made  parties  to  a  suit  to  set  aside  an  assignment:  Bank 
of  British  North  America  v.  Suydam,  6  How.  Pr.  360.  As  to  the  payment  o. 
costs  out  of  the  estate:  Downing  v.  Maraliall,  37  N.  Y,  392.  That  a  judg 
ment  oreditor  may  file  a  bill  to  reach  choses  in  adion,  and  goods  frandolenUy 
assigned:  Storm  v.  Waddell,  2  Sandf.  Ch.  512. 


Pabes  v.  Jaoesok  ex  DEM.  Hendhiges. 

[11  WXHDXX^  443.] 

Rule  of  Lis  Pendens  is  not  an  ARBrmABr  One,  and  should  not  be  i^ 
plied  where  the  reasons  for  its  original  adoption  do  not  exist. 

Role  of  Lis  Pendens  dobs  not  Apply  to  St&anoebs  whose  rights  existed 
before  the  suit  was  commenced. 

Rule  dobs  not  Apply  to  ▲  Pttrchaseb  in  Possession,  in  accordance  with 
a  previous  bona  fide  contract  providing  for  payment  in  installments,  who 
has  made  valuable  improvements,  and  who  pays  the  purchase  money  and 
receives  a  deed  after  a  suit  commenced  by  a  creditor  of  a  prior  owner^  to 
set  aside  the  conveyance  to  his  grantor  as  fraudulent. 

SuoH  Pubohaseb  in  Possession  should  be  Made  a  Party  to  the  soit; 
otherwise,  if  he  be  not  actually  notified  of  the  fraud  in  his  vendor  s 
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title  befoK  pftying  the  pnrohase  money  sod  taking  bU  deed,  ha  will  not 

be  mfTected  by  the  decree  iettiug  aside  the  conveyance  to  bie  grantor. 
pQMmaiOH  IS  Notice  to  all  tbs  world  of  the  nature  and  extent  of  the  poa- 

MMOr'i  inters*^ 
PuxoHAasa  raoM  toe  Goahtee  is  x  CotrvETANCx  rs  Fraud  of  creditoia 

will  be  afEected  by  tbe  fraud,  aa  to  every  act  done  to  perfect  title  after 

notice  of  Bocb  frand. 
SHKBinr'B  Dbbd  bbfobe  the  Tub  job  BxDEHPnoN  baa  ex^red,  it  aeema, 

ia  Toid  on  ita  &ce.    Per  Sewud,  Senator. 

Ebbor  from  the  supreme  court,  to  reverse  a  judgment  ren- 
dered in  favor  of  the  defendant  in  error,  who  waa  plaintiff  be- 
low, in  an  action  of  ejectment.  From  a  special  verdict  found 
in  the  case,  it  appeared  that  the  premises  formerly  belonged, 
two  thirds  to  one  Samuel  Franklin,  and  one  third  to  one  Em- 
bree;  that  thej  entered  into  articles  of  agreement  in  1803  with 
one  Rowley,  and  in  1806  with  one  IngersoU,  whereby  they  cov- 
enanted to  convey  to  the  said  Rowley  and  logersoll  respectively, 
certain  portions  of  the  premises  in  dispute,  on  payment  of  the 
purchase  money,  which  was  to  be  paid  in  installments,  Rowley's 
last  installment  to  be  paid  on  or  before  September  1,  1809,  and 
Ingersoll's  on  November  30, 1811,  the  purchasers  covenanting  to 
build  dwelling-houses  on  tbe  land.  The  said  purchasers  imme- 
diately entered  into  possession  under  their  contracts,  built 
houses,  and  made  other  valuable  improvements.  IngersoU  sub- 
sequently sold  to  one  Boughtoa  his  rights  under  tbe  contract. 
Bougbtou  took  possession,  and  substituted  new  articles  of 
agreement  with  the  vendors  for  those  entered  into  by  Inger- 
soU, whereby  it  was  stipulated  that  the  last  installment  should 
be  paid  August  28,  1811.  Samuel  Franklin  died  in  1807,  hav- 
ing devised  his  realty  to  his  sons  Abraham  and  John,  who,  oo 
March  29, 1808,  by  a  deed  recorded  June  6, 1808,  conveyed  to 
Henry  Franklin.  The  latter  and  Embree,  on  November  12, 
1810,  conveyed  to  Rowley  his  tract,  taking  mortgages  for  theiz 
respective  portions  of  the  purchase  money,  which  was  all  un- 
paid. Rowley  conveyed,  subject  to  these  mortgages,  to  Parks, 
defendant,  in  April,  181S,  and  the  latter  paid  off  the  mort- 
gages in  June,  1813,  Boughton  paid  the  last  installment  due 
on  his  portion  to  Henry  Franklin  and  Embree,  June  25,  1811, 
and  received  a  conveyance.  On  April  13,  1813,  Bonghton  con- 
veyed to  Parks. 

It  further  appeared  that  in  May,  1808,  the  plaintiff  recovered 

judgment  for  a  large  sum  against  Abraham  Franklin,  and  a  like 

judgment  for  another  sum  against  John  Franklin  in  June,  1808. 

On  June  80, 1809,  the  plaintiff  filed  his  bill  against  Abraham, 

tn.  Die.  Vol.  XXV— u 
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John,  and  Heniy  Franklin,  to  set  aside  the  convejance  to  the 
latter  as  fraudulent,  being  intended  to  defeat  the  collection  of 
the  judgments  which  the  plaintiff  was  about  toirecover  agpainst 
the  grantors  in  the  actions  then  pending.  In  January,  1817,  a 
decree  was  obtained  declaring  said  deed  void.  Neither  the  de- 
fendant, nor  either  of  his  grantors,  was  made  a  party  to  thai 
suit.  In  May,  1817,  and  May,  1820,  the  plaintiff  had  execu- 
tions on  his  two  judgments,  under  which  the  premises  were  sold 
and  conveyed  to  him  and  one  Tibbits,  between  whom  and  the 
plaintiff,  partition  was  afterwards  made.  Judgment  for  the 
plaintiff,  and  the  defendant  brought  error. 

J.  A,  Oolier  and  J.  A.  Spencer ^  for  the  plaintiff  in  enor 

B,  F.  BuUer,  for  the  defendant  in  error. 

Walworth,  Chancellor.    If  the  conyeyance  to  Henry  Franlc- 
lin  was  fraudulent,  the  judgments  against  Abraham  Franklin 
and  John  Franklin  were,  at  the  time  of  the  commencement  of 
the  chancery  suifc,  legal  liens  upon  the  two  thirds  of  the  lots  in 
question,  devised  to  Abraham  and  John  Franklin  by  the  will  of 
their  father;  and  a  conveyancie  by  the  sheriff,  under  executions 
upon  those  judgments,  would,  at  that  time,  unquestionably 
have  vested  in  the  purchaser  at  the  sheriff's  sale,  such  a  title  as 
to  enable  him,  at  law,  to  recover  from  the  persons  then  in  pos- 
session, under  the  contract  to  purchase,  two  thirds  of  the  lots;, 
but  in  a  court  of  equity,  a  judgment  which  is  only  a  general  and 
not  a  specific  lien  upon  the  real  estate  of  the  debtor,  will  be  so 
controlled  as  to  protect  the  prior  equitable  rights  of  third  persons 
against  the  legal  lien  of  the  judgments,  and  also  against  par- 
chasers  under  an  execution  thereon,  chargeable  with  either 
actual  or  constructive  notice  of  such  equitable  rights:  Ex  parte 
Howe,  1  Paige  Ch.  125  [19  Am.  Dec.  895];  Hampaon  v.  Edden, 
2  Ear.  &  J.  64  [3  Am.  Dec.  530];  1  Atk.  on  Conv.  512. 

Where  the  vendee  of  the  judgment  debtor  is  in  the  actual 
possession  of  the  premises,  under  a  contract  to  purchase,  ex- 
ecuted prior  to  the  docketing  of  the  judgment,  the  purchaser 
at  the  sheriff's  sale  will  be  chargeable  with  constmotive  notice 
of  the  equitable  rights  of  such  vendee,  and  vdll  take  the  legal 
title  subject  to  the  same:  TulUe  v.  Jackwn,  6  Wend.  218;  Buck 
V.  HoUoway^B  Deviseea,  2  J.  J.  Marsh.  180;  GhesUrman  t.  Chird- 
ner,  5  Johns.  Ch.  33  [9  Am.  Dec.  265];  and  in  such  a  case,  if 
the  whole  of  the  purchase  money  had  been  paid  at  the  time  of 
the  recovery  of  the  judgment,  or  had  been  specifically  appro- 
priated  to  Uie  payment  of  prior  incumbrances  on  the  premises^ 
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there  could  be  no  doubt  that  the  purchasei  at  the  sheriff's  sale 
would  be  conBi'dered  in  equity  b3  holdiog  the  legal  estate  iu 
trust  for  the  original  vendee;  and  upon  a  proper  application  to 
the  coarii  of  chancery,  be  would  be  restrained  from  prosecuting 
ft  suit  at  law  agunet  such  vendee,  or  his  assigns,  to  recover  the 
poeaession  of  the  property. 

Aa  the  legal  title  alone  is  in  qaeation  in  the  present  suit,  it  ia 
not  necessary  here  to  express  any  definite  opinion  as  to  the  legal 
lien  o(  a  judgment  recovered  against  the  vendor  in  a  prior  con- 
tract of  sale  upoQ  the  unpaid  purcbuse  money.  In  the  state  of 
Pennsylvania,  where  every  equitable  as  well  as  legal  interest 
in  land  is  settled  by  action  at  law,  it  has  been  decided  that  a 
judgment  against  a  vendor  who  Las  contracted  to  sell,  but  has 
not  received  the  whole  purchase  money,  is  a  lieu  on  the  vendor'a 
interest;  and  that  a  purchaser  under  such  judgment  will  stand 
in  the  place  of  the  vendor,  and  will  be  entitled  to  the  unpaid 
porohuse  money,  and  upon  payment  of  the  same  will  be  botmd 
to  make  a  deed  to  the  vendee,  according  to  the  original  agree- 
ment: Fa^oU  V.  Seed,  16  Serg.  &  R.  267.  In  Maryland,  on  the 
contrary,  it  appears  to  have  l)een  held  that  the  vendee  who, 
subsequently  to  the  recovery  of  a  judgment  against  his  vendor, 
but  without  any  actual  notice  thereof,  had  paid  over  a  balance 
of  the  purchase  money,  aud  taken  a  conveyance  from  such 
judgment  debtor,  was  in  equity  entitled  to  protection  against 
the  claim  on  the  part  of  the  judgment  creditor,  to  a  legal  lien 
upon  the  premises:  Wanpaon  v.  Edelen,  2  Har.  &  J.  61  [3  Am. 
Dec.  530]. 

The  last  case,  however,  shows  that  a  subsequent  conveyasoe 
from  the  judgment  debtor,  in  pursuance  of  his  contract,  does 
not  at  law  overreach  the  judgment  by  relation,  and  that  the 
vendee  must  resort  to  a  court  of  equity  to  protect  himself 
against  a  sale  under  the  judgment,  which  would  render  the 
conveyance  from  his  vendor,  subsequent  to  the  docketing  of 
the  judgment,  inoperative  in  a  court  of  law.  This  was  also 
expressly  decided  in  the  case  of  Buitt  v.  Ckinn,  in  the  court  of 
appeals  of  Kentucky,  4  J.  J.  Marsh.  611,  where  the  pur- 
chaser at  the  sheriff's  sale  was  permitted  to  recover  in  eject- 
ment, on  the  ground  that  the  conveyance  from  the  vendor, 
which  was  executed  after  the  lien  of  the  judgment  attached,  al- 
though in  pursuance  of  a  previous  contract,  was  at  law  overreached 
by  the  snbeeqnent  sale  under  the  judgment  A  conveyance  there- 
fore  of  the  legal  estate  to  the  vendee,  in  pursuance  of  the  original 
contract,  does  not  operate  hy  relation  back  to  a  time  when  th* 
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vendee  was  not  entitled  to  a  deed  by  the  terms  of  sucU  cou- 
tract,  80  as  to  divest  the  lien  of  an  intermediate  judgement 
against  the  bolder  of  such  legal  estate.  In  the  cases  referred 
to  ou  tbe  argument,  in  which  sheriffs'  deeds  were  deemed  to 
have  rebition  back  to  the  sale,  so  as  to  convey  tbe  legal  right 
to  the  purchaser  from  that  time,  the  sales  bad  taken  place  pre- 
vious to  the  passing  of  the  act  of  1820,  giving  time  to  the  judg- 
ment creditor  to  redeem.  The  title  of  the  purchasers  to  the 
property  in  those  cases  was  derived  from  the  sales  and  paymeut 
of  the  purchase  money;  and  the  sheriff's  deeds  were  only  neces- 
sary as  the  legal  evidence  of  such  sales,  in  consequence  of  the 
statute  of  frauds.  In  the  present  case,  however,  it  is  impossi- 
ble that  the  conveyance  from  Henry  Franklin  should  convey 
the  legal  estate  by  relation,  so  as  to  overreach  the  lien  of  these 
judgments,  because  tbe  decree  in  the  cbancery  suit  is  conclu- 
sive. So  far  as  the  lien  of  these  judgments  is  concerned,  the 
legal  title  to  tbe  premises  iu  controversy  never  vested  in  the 
fraudulent  grantee  of  A.  and  J.  Franklin,  but  remained  in 
themselves. 

It  was  urged  upon  the  argument,  as  a  reason  why  these  ven* 
dees  should  be  permitted  to  pay  the  money,  and  take  a  convey- 
ance from  Henry  Franklin,  as  the  ostensible  owner,  pending  the 
chancery  suit,  tbat  it  was  impossible  to  protect  tbemselves 
against  the  payment  of  the  purchase  money  iu  the  mean  time. 
But  if  a  judgment  in  this  state  in  to  be  considered  a  legal  as  well 
as  an  equitable  lien  upon  lands  contracted  to  be  sold,  to  tbe  ex- 
tent of  the  unpaid  purchase  money,  as  I  think  it  is,  I  see  no  diffi- 
culty in  protecting  tbe  equitable  rigbts  of  the  vendee,  not  only 
against  the  judgment  creditor,  but  also  against  tbe  vendor.  If 
the  judgment  creditor  proceeds  to  enforce  his  lien  by  a  sale  of 
the  land,  the  vendee  may  appear  at  the  sale  and  give  notice  of 
his  prior  equitable  rights,  and  the  purchaser  will  then  take  the 
legal  estate,  subject  to  such  prior  equity;  and  if  the  vendee  ia 
in  the  actual  possession  of  the  land  under  his  contract  to  pur- 
chase, even  that  formality  will  not  be  necessary,  as  tbe  pur- 
chaser at  the  sheriff's  sale  in  such  a  case  will  be  changeable  with 
constructive  notice  of  those  rights,  which  in  equity  is  equivalent 
to  actual  notice.  On  the  other  hand,  if  the  vendor  insists  upon 
the  payment  of  the  purchase  money  to  himself,  and  refuses  to 
permit  it  to  be  applied  to  the  extinguishment  of  the  incom- 
brance  upon  the  land,  the  vendee  may  file  a  bill  in  equity  for  a 
specific  performance  of  the  contract,  making  the  judgment 
creditor  as  well  as  the  vendor  parties  thereto,  so  that  the  par- 
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chase  money  maj  be  applied  under  the  diiection  of  the  court, 
which  will  effectoftlty  protect  him  against  the  claims  of  both. 

In  the  present  case,  a  similar  bill,  in  the  nature  of  a  bill  of 
interpleader,  might  have  been  filed  by  the  vendees  against  the 
judgment  creditor,  and  also  against  Embree  and  the  parties  to 
the  conveyance,  nhioh  ia  alleged  to  hare  been  fraudulent;  and 
a  payment  into  court,  or  &  payment  to  either  of  the  parties 
under  the  direction  of  the  chancellor,  in  such  euit,  would  have 
protected  the  rights  of  the  vendees,  and  would  have  entitled 
them  to  a  conveyance  of  the  legal  estate  from  the  holders  there- 
of, freed  from  the  lien  of  the  judgments.  Such  was  the  course 
recommended  by  Serjeant  Hill  in  a  case  somewhat  similar, 
where  judgments  were  supposed  to  be  an  equitable  lien  upon 
the  unpaid  purchaue  money,  on  the  sale  of  an  equitable  estate: 
See  1  Madd.  C.  B.  608,  note.  The  case  of  Bumpiit  v.  Plainer,  1 
Johns.  Ch.  213,  referred  to  by  the  counsel  of  the  plaintiff  in 
error,  on  the  argument,  only  decided  that  n  purchaser  under  a 
conveyance  with  warranty,  but  who  had  not  been  disturbed 
in  bis  possession,  could  not  be  discharged  from  the  payment  of 
the  purchase  money  on  the  ground  of  an  alleged  defect  of  title 
in  his  vendor.  But  even  in  a  case  of  that  kind,  where  the  ven- 
dee was  actually  prosecuted  by  persons  claiming  a  paramount 
title.  Chancellor  Kent  enjoined  the  vendor  from  collecting  the 
purchase  money  until  the  rights  of  the  parties  could  be  deter- 
mined: Johnson  V.  Gere,  2  Johns.  Ch.  546.  Here  the  vendees 
were  in  equity  bound  to  pay  the  purchase  money  for  the  two 
thirds  of  these  lots  to  one  or  the  other  of  two  parties,  both 
claiming  a  right  to  the  same  under  S.  Franklin,  the  vendor;  and 
until  that  controversy  was  determined,  the  veudees  could  not 
safely  pay  it  to  either.  It  was  therefore  a  very  proper  case  for  a 
Inll  of  interpleader,  or  rather  a  bill  in  the  nature  of  a  bill  of  in- 
terpleader, to  settle  the  right  to  the  unpaid  purchase  money, 
and  for  the  transfer  of  the  legal  estate  to  the  vendee:  See  Bedell 
V.  Sqfman  et  al.,  2  Paige  Ch.  199;  and  as  Embree,  the  sur- 
vivor of  S.  Franklin,  could  at  law  have  recovered  the  whole  of 
the  unpaid  purchase  money  under  the  contracts,  he  would  have 
been  a  proper  party  to  such  a  bill. 

The  necessity  of  a  resort  to  such  a  proceeding  would  unques- 
tionably be  very  incoaveiitent  and  troublesome  to  the  vendees. 
But  it  is  one  of  the  ordinary  consequences  of  a  contract  for  the 
purchase  of  real  estate  without  paying  over  the  porcbase  money 
immediately,  and  without  obtaining  a  conveyance  of  the  legal 
estate  free  from  prior  incumbrances.     The  owe  of  the  plaintiff 
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in  error  is  still  harder  here  if  he  is  chargeable  with  coDstractiTe 
notice  of  the  rights  of  the  judgment  creditors  by  the  pendency 
of  I  he  chancery  suit.  As  there  is  no  doubt  that  the  purchase 
money  was  paid  over  to  the  attorney  of  Embree  and  Henry 
Franklin  in  good  faith,  with  no  actual  knowledge  on  the  part 
of  the  vendees  of  the  pendency  of  that  suit,  and  with  no  sus- 
picion that  the  conveyance  from  J.  and  A.  Franklin  was  fraad- 
ulent,  I  proceed  to  consider  the  question  as  to  effect  of  the 
chancery  suit  upon  the  subsequently  acquired  rights  of  the  ven- 
dees under  the  deed  from  Henry  Franklin. 

The  vendees  of  S.  Franklin  and  Embree  were  not  neoessaiy 
parties  to  the  chancery  suit,  as  it  was  not  sought  by  that  suit  to 
deprive  them  of  any  legal  or  equitable  rights  they  had  then  ao- 
quired  under  their  contracts.     The  whole  object  of  that  suit 
was  to  set  aside  the  fraudulent  deed  to  H.  Franklin,  which  pre- 
vented the  complainant  from  enforcing  his  judgment  against  J. 
and  A.  Franklin's  interest  in  the  premises,  of  course  subject  to 
the  equitable  rights  of  these  vendees  as  they  existed  at  the  com- 
mencement of  that  suit.    And  I  see  nothiug  to  prevent  the 
plaintiff  in  error  from  enforciug  those  equitable  rights,  by  a  re- 
sort to  a  proper  tribunal,  at  this  time,  even  if  the  present  judge- 
ment should  be  affirmed,  as  those  equitable  rights  are  not  in 
any  way  affected  by  the  decree. 

The  principle  is  as  old  as  the  court  of  chancery  itself,  that 
the  commencement  of  a  suit  there,  which  is  duly  prosecuted  in 
good  faith,  and  followed  by  a  decree,  is  constructive  notice  to 
every  person  who  acquires  an  interest  from  the  defendant  in 
the  subject-matter  of  the  suit  pendente  lUe,  of  the  legal  and 
equitable  rights  of  the'  complainant  as  charged  in  the  bill  and 
established  by  the  decree.  Chancellor  Kent  has  examined  this 
subject  so  fully,  in  the  case  of  Murray  v.  Ballon,  1  Johns.  Ch. 
666,  that  it  would  be  a  useless  waste  of  time  to  cite  any  other 
authorities  than  those  he  has  there  referred  to,  in  support  of  this 
general  principle.  I  may  also  add,  that  although  this  principle 
may  sometimes  operate  harshly  upon  a  purchaser  who  has  no 
actual  notice  of  the  pending  litigation,  it  seems  to  be  essential  to 
the  due  administration  of  justice.  Hence  it  is,  that  the  legislature 
have  not  deemed  it  wise  to  abolish  the  principle,  although  they 
have  modified  its  use  in  a  certain  class  of  cases,  by  requiring  a 
notice  of  the  pendency  of  the  suit  to  be  filed  in  the  clerk's  office 
of  the  county  where  the  lands  in  controversy  are  situated :  2  Bev. 
Stat.  174,  sec.  43.  But  even  this,  like  other  constructive  notices 
which  have  been  found  essential  for  the  preservation  of  the  legal 
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And  equitable  rights  of  one  party,  will  not  alwuja  coDvey  actual 
notice  to  others  of  the  existence  of  those  lights.  It  is  certainly 
more  coDTenient  for  most  purchasers  to  search  in  the  clerk's 
ofBce  of  the  county  where  the  lands  lie,  to  ascertain  the  exist- 
ence of  a  chancery  suit  afTeoting  thoee  lands,  thau  to  be  obliged 
to  resort  to  the  files  of  the  court  for  that  purpose;  and  proba- 
bly the  legislature  would  do  an  essential  service  to  that  class  of 
community  which  stands  most  in  need  of  such  protection,  if  a 
law  should  be  passed  requiring  every  creditor  who  wishes  to 
preserve  a  lien  upon  lauds  by  the  operation  of  a  judgment  or 
decree,  to  cause  a  transcript  or  copy  of  the  docketing  thereof 
to  be  filed,  or  entered  in  the  clerk's  ofBce  of  the  county  where 
BQch  lands  ore  situated.  It  is  the  duty  of  courts  of  justice, 
however,  to  administer  the  law  as  they  find  it;  and  the  rights  of 
these  parties  must  be  determined  by  the  law  as  it  existed  at  the 
time  of  the  conveyances  to'Bowley  anil  Boughton  in  November, 
1810,  and  June,  1811. 

It  was  insisted  in  this  ease,  that  the  vendees  were  not  charge- 
able with  notice  of  the  rights  of  the  complainant,  and  the 
nature  of  the  litigation,  becauss  the  premises  iu  question  were 
not  sufBciently  described  in  the  bill  as  one  of  the  subjects  of 
litigation  in  that  suit.  It  might  be  a  BufficieDt  answer  to  this 
objection  to  say,  there  was  sutQcient  in  the  bill  to  put  a  pur< 
chaser  upon  inquiry,  which,  in  equity,  is  considered  good  con- 
strnctive  notice  of  the  fact.  In  ancient  times,  when  the  com- 
plainant was  permitted  to  take  out  and  serve  n  subpoena  before 
the  filing  of  his  bill,  it  was  even  doubted  whether  the  pur- 
chaser was  not  chargeable  with  constructive  notice  of  the  com- 
plmnant's  rights,  and  of  the  object  of  the  suit,  from  the  time 
of  the  service  of  tbe  subpoena,  provided  a  bill  was  afterwards 
filed  and  prosecuted  to  a  decree:  Sugd.  Law  of  Tend.,  8  Lond, 
ed.  746;  PigoU  v.  Sower,  3  Swanst.  535,  note;  Anon.,  1  Vem.  318. 
In  the  present  case,  however,  I  think  there  was  sufficient  on 
the  face  of  the  bill  to  enable  Rowley  and  Boughton  to  under- 
stand the  rights  claimed  by  tbe  complainant,  and  the  nature  of 
that  litigation,  so  far  at  least  as  to  satisfy  them  that  they  could 
not  safely  pay  the  balance  of  the  purchase  money  to  Henry 
Franklin,  and  take  a  conveyance  from  him  for  the  premises 
now  in  controversy,  pending  that  suit. 

A  purchaser  is  always  supposed  to  be  cognizant  of  the  con- 
tents of  the  conveyance  under  which  hia  grantor  derived  his 
title  to  the  premises;  and  if  the  purchaser  can  not  make  out 
his  title,  except  through  a  deed  which  leads  him  to  another 
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fact,  either  by  description  of  the  parties,  recital,  or  otherwise, 
be  will  be  deemed  coguizant  thereof:  Sugd.  Law  of  Vend.  756; 
Eden  Ch.  356,  note  a.  Here  the  purchasers,  pendente  lite,  ii^ere 
about  to  pay  the  purchase  money  to  Henry  Franklin,  aud  to 
take  a  title  from  him  as  the  assignee  of  two  thirds  of  the  preiQ- 
ises  which  belonged  to  Samuel  Franklin  at  the  time  of  bis 
death.  They  would,  of  course,  look  to  this  deed  from  J.  and 
A.  Franklin,  which  was  then  on  record  in  the  clerk's  office  of 
the  county  of  Ontario,  and  which  bore  date  on  the  twenty-ninth 
of  March,  1808.  They  would  then  look  to  the  will  of  S.  Frank- 
lin, under  which  the  grantors  in  that  deed  derived  title  in  Sep- 
tember, 1807. 

Then,  by  examining  the  complainant's  bill  in  chancery,  they 
would  have  found,  among  other  things,  that   the    Franklina 
stopped  payment  in  December,  1807,  being  then  indebted  to 
the  complainant  and  others  to  a  very  large  amount;  and  beings 
at  that  time  also  possessed  of  a  large  personal  estate,  and  of  a 
considerable  amount  of  real  estate,  a  part  of  which  had  been 
previously  mortgaged  to  Cornelius  Bay  and  others;  that  John 
and  Abraham  Franklin  had  divested   themselves  of  all    that 
real  and  personal  estate,  by  conveying  the  same  in  trust  to  their 
friends,  without  consideration,  and  for  the  sole  purpose  of  pre- 
venting such  property  from  being  reached  by  judgment  and  ex- 
ecution; and  that  the  mortgaged  premises,  and  divers  lots  in 
the  city  of  New  Tork  in  particular,  had  been  conveyed  to  Heniy 
Franklin.     They  would  also  have  found  that  by  such  bill  the  com- 
plainant asked  for  a  discovery  as  to  the  whole  or  auy  part  of  the 
real  estate  which  had  been  conveyed  to  H.  Franklin,  or  others, 
after  the  failure,  and  to  whom  in  particular  the  same  had  been 
thus  conveyed.     That  the  complainant  prayed  that  all  the  real 
and  personal  estate  which  had  been  conveyed  by  J.  and  A.  Frank- 
lin, after  they  so  stopped  payment,  might  be  applied  to  the  pay- 
ment of  his  demands.     That  be  also  prayed  that  all  such  grants, 
conveyances,  and  transfers  might  be  decreed  to  be  delivered  up 
and  c&nceled;  that  he  might  be  permitted  to  redeem  the  mort- 
gaged premises,  and  that  he  might  have  such  other  and  further 
relief  as  the  case  made  by  his  bill  entitled  him  to  ask  of  the 
court.    By  thus  comparing  these  allegations  in  the  bill,  and  the 
prayer  thereof,  with  the  date  of  the  deed  under  which  they  were 
about  to  take  title  from  Henry  Franklin,  the  persons  holding 
these  contracts  would  have  seen  that  the  lands  mentioned  in 
that  deed  must  be  a  part  of  the  lands  which,  by  the  bill,  were 
charged  to  have  been  thus  fraudulently  conveyed  by  J.  and  A 
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Fraoklia  to  some  of  their  friends,  after  their  failure,  and  for  the 
purpose  of  protecting  it  from  the  judgments  and  eTeoutions  of 
their  creditors;  and  consequently,  that  this  conreyance  to  H. 
Frnnklin  was  fraadnlent  and  void,  as  against  the  oompIainaDt's 
judgments,  and  might  be  set  aside  by  the  decree  of  the  court  in 
that  suit. 

I  am  saUafied,  therefore,  that  they  are  legally  chargeable 
with  conetructive  notice  of  the  pendency  and  object  of  the 
chancery  suit,  so  far  as  it  could  affect  these  two  lota.  The  con- 
veyances from  Henry  Franklin  to  them,  and  their  subsequent 
conveyances  to  Parka,  wore  therefore  void,  bo  far  as  regards  the 
lien  of  Hendricks'  judgmeDts  upon  the  legal  interest  of  J.  and 
A.  Franklin  in  the  two  undivided  third  ports  of  those  lots.  If, 
then,  there  are  no  other  difficulties  ia  the  vray,  the  lessor  of  the 
plaintiff  was  entitled  to  a  judgment  on  the  special  verdict  for 
that  portion  of  the  premises. 

There  is  no  foundation  for  the  supposition  that  the  rights  of 
the  lessor  of  the  plaintiff  were  barred  by  the  statute  of  limita- 
tions at  the  time  of  the  commencement  of  this  suit,  in  1829. 
Where  a  vendee  goes  into  possession  of  land  under  a  contract 
to  purchase,  he  becomes  a  tenant  at  will  to  the  vendor,  and  his 
possessiou  can  never  be  adverse  to  that  of  bis  landlord,  or  bis 
assigns,  or  legal  representatives,  while  he  is  in  posseesion  and 
claiming  to  hold  under  such  contracts.  This  was  the  situntiou 
of  the  vendees  in  the  present  case,  at  least  until  they  attempted 
to  obtain  title  under  the  conveyances  of  Henry  Franklin,  and 
that  was  within  twenty  years  of  the  time  of  the  commencement 
of  this  suit.  If  the  whole  paichaBo  money  had  been  due  more 
than  twenty  years,  and  there  was  no  evidence  of  the  existence 
of  the  debts  during  that  period,  probably  the  jury  might  pre- 
sume payment  of  the  purchase  money,  and  might  also  presume 
a  conveyance  of  the  lands  to  the  purchasers,  in  conformity  with 
the  original  agreements.  Such  presumption,  however,  could 
not  be  made  in  this  case,  because  the  last  payment  on  Bough- 
ton's  contract  did  not  become  dueunUl  1811,  and  it  is  expressly 
found  by  the  jury  that  nothing  had  been  paid  on  Bowley's  con- 
tract at  the  time  of  the  conveyance  by  Franklin  and  Embree  to 
him,  in  November,  1610, 

I  am  also  inclined  to  think  that  there  was  not  Buob  an  adverse 
holding  of  the  premises  by  Parks,  in  July,  1826,  as  to  render 
the  partition  deed  of  that  date  void  or  inoperative,  as  it  respects 
Tibbita'  interest  in  these  lands  under  the  aheriff's  deeds.  All 
the  oonveyanoes  subsequent  to  the  date  of  the  contraots  being 
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rendered  absolutely  void,  as  against  the  lien  of  the  judgmentSy 
by  the  operation  of  the  lis  pendens  and  the  decree  of  the  court 
of  chancery,  and  the  sheriff's  deed  having  relation  back  to  the  date 
of  the  judgments,  Parks  must  be  deemed  to  have  entered  under 
Bowley  and  Boughton  as  the  assignee  of  their  equitable  interests 
in  these  contracts.  I  think  the  legal  effect  of  all  these  proceedings 
was  to  constitute  Parks  a  tenant  at  will  to  Hendricks  and  Tib- 
bits,  as  the  purchasers  of  the  legal  estate  of  the  devisees  of  S. 
Franklin,  under  the  judgments  against  such  devisees.  Tbe 
reasons  upon  which  the  statute  prohibiting  the  sale  of  lands  held 
adversely,  is  founded,  do  not  appear  to  be  applicable  to  the 
case  of  an  occupant  who  holds  in  such  a  manner  that  he  is  bound 
to  surrender  his  possession  to  the  vendee,  without  questioning' 
his  legal  title  thereto;  and  where  such  vendee  takes  his  convey* 
ance  on  such  sale,  subject  to  all  the  equitable  claims  of  such  l| 

occupant,  cessante  ratione  legis,  cessat  ipse  lex. 

Upon  the  legal  merits  of  this  case,  therefore,  and  considering 
that  the  equitable  rights  of  these  parties  can  not  be  decided  in 
an  ejectment  suit,  I  must  vote  for  an  affirmance  of  the  jud^« 
ment  of  the  supreme  court.  If  Parks  is  compelled  to  resort  to 
the  court  of  chancery  to  protect  bis  equitable  rights,  where  alone 
they  can  be  protected  agreeably  to  the  settled  law  of  the  land, 
there  will  be  no  difficulty  in  administering  justice  between  these 
parties  in  reference  to  their  respective  equitable  rights. 

Sewabd,  Senator.  After  a  careful  examination  of  the  several 
points  discussed  in  the  argument  of  this  cause,  I  have  come  to 
the  conclusion  that  the  judgment  of  this  coUrt  must  depend 
upon  the  question  whether  the  principle  of  lis  pendens  applies, 
so  as  to  avoid  the  deeds  executed  by  Henry  Franklin. 

The  supreme  court,  in  delivering  their  opinion  in  this  cause, 
seem  to  have  considered  themselves  concluded  by  their  pre- 
vious judgment  in  the  cause  of  Jackson,  on  the  demise  of  the 
same  lessor,  v.  Andrews,  7  Wend.  152  [22  Am.  Dec.  674J.  A 
manifest  distinction,  however,  appears  between  the  two  cases 
as  reported.  In  that  case  an  entire  purchase  was  made  during 
the  pendency  of  the  suit  in  chanceiy,  while  in  this  case  it  ap- 
pears that  long  before  the  bill  in  chancery  was  filed,  or  the 
frauds  complained  of  were  committed,  the  persona  under  whom 
the  plaintiff  in  error  holds,  had  made  contracts  with  the  true 
and  undisputed  owner  of  the  premises,  had  entered  into  the 
possession  thereof,  and  had  made  improvements  thereon,  and 
the  deeds  subsequently  executed  pendente  lite  by  Henry  Franklin, 
who  had  the  legal  title,  were  in  compliance  with  these  contracts. 
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The  Bupreme  coort  notice  these  taots,  but  aa;  that  the  same 
state  of  facts  Tras  presented  in  the  oase  of  Jaclaon  y.  Andrews, 
although  they  are  not  mentioned  in  the  report  of  that  case.  It 
was  suggested  on  the  argument, thatthe supreme  courtvereia- 
correct,  in  point  of  fact,  in  this  statement,  and  that  it  appeared,  in 
the  case  of  Jackson  t.  Andrews,  that  no  contraots  had  been  ex&> 
cuted  prior  to  the  commencement  of  the  suit  in  chancery. 
HotreTer  this  may  be,  certain  it  is,  that  the  question  presented 
in  thia  oaose  was  not  discussed  in  the  case  of  Jackson  y.  Andrews, 
and  does  not  appear  to  have  been  deliberately  examined  in  thia 
«ase.  I  have  alluded  to  tbat  case  for  the  purpose  of  explicitly 
stating  that  while  I  can  not  sustain  the  judgment  in  thia  cause, 
I  see  no  necessity  of  disturbing  the  judgment  pronounced  in 
that,  as  the  case  stands  reported. 

The  rule  of  lis  pendens,  although  well  settled,  is  in  all  the  re- 
ported cases  admitted  to  be  harsh,  and  justifiable  only  on  the 
ground  that  individual  rights  must  sometimes  be  made  to  yield 
to  rolea  established  for  general  convenience.  I  may  add,  that 
general  and  well  established  as  the  rule  is,  it  is  not  without  ex- 
ceptional-exceptions arising  from  the  very  excess  of  hardship, 
as  applied  to  cases  of  peculiar  character.  Chancellor  Kent,  in 
his  luminouB  opinion  in  the  case  of  Murray  t.  Lylinim,  2  Johns. 
Ch.  444,  laid  down  the  rule  and  enforced  it  in  the  strong  lan- 
guage of  the  lord  chancellor  iu  Ireland:  2  Ball.  &  B.  167: 
"  The  rule  of  this  court  undoubtedly  is,  that  any  interest  ac- 
quired in  the  subject-matter  of  a  suit  pending  the  suit,  is  so  far 
considered  a  nullity  tbat  it  can  not  avail  against  the  plaintiff's 
title;  and  if  this  rule  were  not  attended  to,  there  would  be  no 
end  of  any  suit;  the  justice  of  this  court  would  be  evaded,  and 
great  hardship  and  inconvenience  to  the  suitor  necessarily  in- 
troduced. It  is  extremely  difficult  to  draw  any  line,  and  very 
dangerous  to  allow  of  the  rule  being  filtered  away  by  excep- 
tions." "  Kevartheleaa,"  continues  Chancellor  Kent,  "I  am 
>  not  prepared  to  Bay  the  mle  ia  to  be  carried  bo  far  as  to 
affect  commercial  transactionB.  The  safety  of  commercial  deal- 
ing would  require  a  limitation  of  the  rule;  but  bonds  and  mort- 
gages are  not  the  subject  of  ordinary  commerce. "  In  my  judg- 
ment, the  application  of  the  rule,  iu  a  oase  lite  the  present, 
would  be  nnjust,  and  coold  be  sustained  upon  no  gronnds  of 
necessity  or  general  convenience. 

It  is  but  a  few  yeara  since  the  greater  part  of  the  whole  ter- 
ritory of  this  state  was  in  a  wild  and  uncultivated  condition, 
And  of  nnmnAmtivnlv  VArv  Hnin.Il   volna       TiAr£re  traotn  nf  lands 
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Btill  remain  in  the  same  condition.     The  history  of  the  state 
and  of  the  \7h0le  country  shows  that  the  only  manner  in  which 
this  wilderness  was  thus  far  reclaimed,  was  by  the  purchase  of 
small  quantities  of  land  by  contracts  preliminaiy  and  condi- 
tional, by  virtue  of  which  the  purchaser  entered  into  possession, 
proceeded  to  erect  his  dwelling,  gradually  removed  the  forest, 
and  derived  from  the  soil  itself  the  means  of  paying  the  par* 
chase  money.     Thus,  by  performing  his  contract,  he  secured 
to  himself  the  legal  title  of  the  land,  of  which,  from  the   mo- 
ment he  entered  into  possession,  he  was  regarded  as  the  owner, 
subject  to  the  liability  of  eviction  on  failure  to  perform  hia 
contract;   and  with  some  reason  was  he  so  regarded,  for  long 
before  the  expiration  of  his  contract,  by  the  investment  of  his 
labor  and  bis  improvements,  the  land  was  enhanced  in  value, 
sometime  quadruple,  and  sometimes  ten-fold,  beyond  the  con- 
tract price.     Hence  it  was  that  there  were  sales  of  what  are 
called  these  ''improvements,''  which  sales,  in  the  estimation  of 
the  contracting  parties  at  least,  were  something  more  than  the 
mere    assignment  of  contracts  or  choses  in  action,  securing 
upon  condition  the  title  of  wild  land.     This  mode  of  tenancy 
and  purchase  of  land  is  new  and  peculiar  to  a  country  where 
exigencies  are  such  as  ours.     It  has  no  precedent  in  the  leg^al 
history  of  that  country  whence  the  rule  of  lis  pendens  and  our 
whole  jurisprudence  was  derived — a  country  where,  instead  of 
inviting  and  encouraging  the  alienation  of  lands  and  the  sub- 
division of  estates,  tbe  policy  of  government  has  always  been, 
and  still  is,  to  confine  the  rights  and  immunities  arising  from 
the  proprietorship  of  real  estates  to  a  favored  few.     To  extend 
to  these  pioneers  of  civilization  the  rule  of  lis  pendens^  so  as  to 
deprivb  them  of  property  thus  honestly  and  painfully  acquired 
by  years  of  persevering  industry  and  self-denial,  may  in  some 
cases  be  necessary  for  general  convenience;  but  where  that 
necessity  is  not  absolute,  and  that  convenience  not  most  obvious, 
and  where  discretion  is  left  to  me  by  the  absence  of  authority, 
it  will  require,  to  induce  my  consent  to  the  application  of  the 
rule,  an  argument  more  eloquent  even  than  that  of  the  dis- 
tinguished jurist  who  has  so  ably  explained  and  defended  it  in 
the  case  of  Murray  v.  Lylbum, 

I  proceed  to  examine  whether  such  an  application  of  the  rule 
is  necessary;  or  whether  a  discretion  is  left  to  us  in  regard  to 
the  case  now  before  the  court;  and  I  remark,  in  the  first  place, 
that  we  have  the  highest  authority  for  considering  the  rule  as  not 
an  arbitrary  one,  which  must  continue  to  be  applied  in   all 
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cases,  although  the  reasons  for  its  origiDal  a<  I 
exist.     So  this  court  decided  in  the  case  of  H&j ; 
4  Cow.  678.    The  reason  of  the  rule  in  the 
Murray  v.  Lylbum^  before  cited,  is  admitted 
were  not  applied,  **  there  would  be  no  end  to  ai ; 
of  the  court  would  be  evaded,  and  great  har  I 
venience  to  the  suitor  would  necessarily  be  int : 
case  of  Murray  v.  BaUou,  1  Johns.  Oh.  577,  I 
says,  in  assigning  the  reasons  of  the  rule,  " 
eTeiy  purchaser  the  charge  of  actual  notice  of  tl  ; 
the  very  nature  of  the  case,  be  in  a  great  degri  i 
The  only  safe  and  efficient  means  of  preventii  | 
injustice,  is  to  charge  the  purchaser  with  deali  i 
the  case  of  Hopkins  y.  McLaren,  before  citec  , 
states  the  reason  of  the  rule  to  be,  that  "  if  a  i 
pending  a  suit  were  to  be  allowed  to  affect  the    : 
would  be  no  end  to  litigation ;  for  as  soon  ai 
brought  in,  he  might  transfer  to  another,  and  i 
to  bring  that  other  before  the  court,  so  that  a  e 
minable.'*    That  such  is  the  true  reason  of    I 
questioned  in  the  argument  of  this  cause,  noi  i 
in  the  books,  and  is  therefore  here  assumed. 
Yanced  thus  far  in  the  consideration  of  the  < 
ascertained  what  is  the  true  reason  of  the  i   '. 
not  necessary  to  be  applied  where  that  reaso 
authority  last  cited  (Colden's  opinion  in  the    ! 
McLaren),  adds:  *'  This  reason  has  no  app!   : 
person  whose  interest  subsisted  before  the  si: 
and  who  might  have  been  made  an  original  ]    i 
Assuming  the  principle  here  asserted,  it     i 
show  that  the  persons  in  possession  of  th<    | 
tion,  by  virtue  of  the  contracts  for  purchase 
commencement  of  the  suit  in  chanceiy,  had 
interest  that  they  might  have  been  made  ]    i 
The  possession  of  land,  even  the  naked  ] 
title  or  pretense  of  title,  is  a  subsisting  inte    i 
and  estimation  in  the  view  of  the  law.     In  \ 
or  right  of  possession  in  a  plaintiff,  the  p< 
fendant  is  a  good  defense,  although  the  titl     i 
person.     So  no  person  can  be  evicted  fron 
land,  by  the  judgment  or  decree  of  any  cout     i 
he  was  not  made  a  party,  if  in  possession 
oommenoement  of  the  suit.     And  why  ?    B< 


terest,  aod  ahall  b&vfi  a,  6&j  in  court  to  aaBert  it.  What  I  have 
thus  far  said  ia  by  wa;  of  illuBtration,  and  to  support  the  prop- 
osition, that  if  tiie  tenant  had  any  interest  at  the  time  of  the 
commencement  of  the  suit,  which  it  is  sought  to  affect  by  Buch 
decree  or  judgment,  and  if  the  nature  of  the  suit  is  such  that 
he  can  be  a  party,  such  interest  shall  not  be  affected  unless  he 
be  made  a  party.  Let  us  now  inquire  what  was  the  situatioD 
of  the  tenants  in  possession,  at  tlie  time  Hendricks  filed  his  bill 
in  chancery ;  what  was  their  interest,  and  what  were  their  rigrhts, 
and  how  it  is  contended  they  are  affected  by  the  decree  of  the 
court  of  chancery. 

This  inquiry  may  enable  as  to  determine  the  important  ques- 
tion whether  they  ought  to  have  been  made  parties.   They  had, 
several  years  before  the  bill  was  filed,  made  contracts  with  th» 
true  owner  for  the  purchase  of  the  premises  in  question,  by 
which  contracts  they  were  authorized  to  enter  into  possession, 
and  had  entered  immediately,  and  were  in  possession  at  the 
commencement  of  the  suit.    By  those  contracts  they  had  been 
bound  to  pay  the  purchase  money  in  installments  of  different 
sums,  through  a  series  of  years,  which  hod  not  expired  when 
the  suit  was  commenced;  in  the  one  cose  a  new  contract  had 
beeu  executed  in  continuance  of  the  first,  and  a  part  of  the  par- 
chssa  money  actually  paid;    in  both  cases  the  tenants  were 
bound  by  the  contracts  to  make  an  actual  settlement  upon  tbe 
premises,   and  build  a  dwelling-house   thereon,  within   three 
years  from  the  date  of  the  contracts.     This  latter  condition  had 
been  performed,  but  in  both  cases  there  bad  been  default  suf- 
fered by  failure  to  make  the  payments  according  to  the  terms 
of  the  contracts.     Such  was  the  situation  of  the  tenants.   What 
were  their  rights  and  interests?    As  against  Henry  Franklin, 
who  had  now  become  possessed  of  the  legal  title,  the  right  to 
perform  their  contracts  and  to  demand  deeds  for  the  premises, 
and  in  case  of  his  refusal,  then  to  a  decree  for  specifio  perform- 
ance.   It  is  unneeessary  here  to  go  into  a  critical  examination 
of  the  cases  in  which  equity  would  decree  a  specifio  perform- 
ance. 

Tbe  part  performance  of  the  contract,  the  making  of  improve- 
ments with  the  knowledge  of  the  vendor,  which  I  think,  in  this 
case,  we  may  presume,  are  always  prominent  grounds  to  entitla 
the  purchaser  to  this  relief;  and  it  is  well  settled  that  fulure  to 
make  payments  at  the  day  is  not  in  such  cases  a  material  objee- 
tioD.  But  it  is  not  the  rights  whioh  they  ooold  have  enforced, 
as  agaiiMt  Henry  Franklin,  bo  much  as  their  rights  whioh  tbc>j 
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could,  b;  Tuiae  of  Iheii  contracts  aoil  in  performance  of 
ihem,  acquire  against  the  complainant  in  the  chancery  suit, 
which,  it  BeDmB  to  me,  ought  principally  to  be  regarded  in  tliis 
view  of  the  case.  What  was  the  situation  relative  to  him  ?  In 
possession  of  the  land  by  contract  from  the  true  owner,  bound 
to  perform  their  contnict  with  Henry  Franklin,  who  bad  be- 
come seised  of  the  legal  title,  they  had*ti  right  to  do  what  they 
were  legally  bound  to  peform,  that  is,  to  pay  the  amount  due 
on  their  contracts,  and  receive  deeds  which  would  pasa  the  legal 
title.  On  the  other  hand,  the  complainant,  in  relation  to  them 
and  Henry  Franklin,  stood  challenging  the  title  of  Henry 
Franklin  as  fraudulently  obtained,  denying  his  right  to  receive 
Ihd  purchase  money  and  the  validity  of  a  deed  executed  by  him; 
not,  however,  impeaching  the  original  contracts,  but  admitting 
the  validity  and  claiming  only  the  right  to  be  substituted  io  the 
placeof  Henry  Franklin,  under  all  the  legal  obligations  devolved 
upon  him,  and  entitled  to  all  the  legal  advantages  resulting  to 
him  iu  relation  to  the  tenants  by  those  contracts.  Such  were 
the  relative  situations  of  these  parties  at  the  time  of  the  com- 
mencemeut  of  the  suit.  I  understand  it  to  be  conceded  that 
the  decree  of  the  court  of  chancery  in  that  suit  can  affect  no 
legal  or  equitable  interests  of  the  tenants  existing  at  the  time  of 
its  commencement,  inasmuch  as  they  were  not  parties;  and  it  is 
insisted,  that  by  the  application  of  the  doctrine  of  Its  pendem, 
no  such  interest  is  affected.  Is  this  position  justf  Are  not 
the  rights  of  the  tenants  affected  by  the  application  f 

The  complainant  io  that  suit,  now  holding  the  chancellor's 
decree,  says  to  the  tenants:  "  It  is  true,  you  had  a  right  to  per- 
form your  contracts  with  Henry  Franklin;  you  bad  a  right  to 
pay  the  porchase  money,  and  to  take  a  legal  title  for  the  lands, 
in  pursuance  of  the  contracts;  you  had  even  a  right  to  compel 
a  specific  performance  of  the  contracts;  but  by  the  force  of  this 
decree,  your  lights  thus  perfected  are  unavailing;  your  money 
thus  paid  is  paid  in  vain;  your  deeds  thus  obtained  are  a  nullity; 
and  the  spedffo  performance  thus  voluntarily  made  by  Franklin, 
leaves  you  in  the  same  state  as  if  it  had  not  been  conceded  or 
coerced."  It  is  true,  he  admits,  that  he  is  substituted  for  Henry 
Franklin,  and  that  if  they  were  entitled  to  a  specific  perform- 
ance against  Franklin,  they  are  still  so  entitled  as  against  him, 
and  should  have  filed,  or  may  yet  file,  their  bill  against  bim. 
But  ia  it  not  solemn  mockery,  to  say  that  their  rights  and  iu- 
terests,  aa  they  existed  at  the  time  of  the  commencement  of  the 
suit,  have  not  been  affected,  when  in  the  very  manner  pre- 


Bcribed  b;  the  contracts,  the;  Lave  paid  to  Heni;  FrauUin  the 
whole  purchase  money,  and  obtaiD«d  his  title,  which,  but  for 
the  decree  in  chancery,  would  be  a  good  title  for  the  premises  f 
It  appears,  then,  that  the  tenants  bad,  at  the  time  of  the  com- 
nenoement  of  the  suit,  a  subsisting,  though  inchoate  right  in 
the  premises,  which,  if  the  rule  of  lis  pendens  be  applied  to 
them,  has  been  affected  by  the  decree  so  far  that  their  right, 
thus  inchoate,  when  perfected  during  the  pendency  of  the  aait, 
has  been  perfected  in  vain,  and  they  ore  at  law  absolutely  di- 
vested of  their  entire  interest  in  the  premises,  although,  but 
for  the  effect  of  the  Its  pendens,  their  title,  acquired  by  virtue  of 
and  in  pursuance  of  their  previous  contracts,  would  be  ab- 
solute. 

And  now  let  ub  nest  see  how  far  the  reason  of  the  rule  of  lis 
pendens  applies,  so  as  to  justify  this  admitted  hardship.  That 
reaeou  is  the  convenience  of  suitors,  and  the  impracticability  of 
making  every  person  a  party  to  a  suit  who  may  purchase  or  ob- 
tain an  interest  in  the  subject-matter  pendente  lite.  But  was 
there  any  inconvenience  in  maMag  these  tenants  parties  when 
the  suit  was  commenced?  Waa  not  their  posaesaion  notorious; 
and  is  it  not  a  well-setlled  principle  of  law,  that  possession  of 
laud  is  notice  to  all  the  world,  requiring  those  who  would  con- 
cern themselves  in  it,  or  litigate  for  it,  to  take  notice,  not  only 
of  the  possession  itself,  but  of  the  right,  title,  and  interest, 
whatever  it  may  be,  of  the  possessor?  Is  it  not  far  more  equi- 
table and  just  to  require  the  complainant  thus  to  take  notice  of 
such  an  obvious,  notorious  intereat,  than  to  hold  the  humble 
tenant,  located  in  the  woods  in  the  extreme  western  part  of  the 
state,  to  search  the  office  of  the  register  or  aaaistant  register  in 
chancery,  at  Albany  or  New  York,  every  time  an  installment 
becomes  due  on  his  contract,  to  see  if  peradventure  a  bill  may 
sot  have  been  filed  by  some  creditor,  heir,  or  devisee,  which 
may  by  possibility  involve  the  veodor's  title  ? 

The  reason  of  the  rule  is,  to  subject  persouB  who  intrude  into 
controversieB  litigated  in  the  courts,  to  the  peril  of  the  litiga- 
tion. But  who  has  intruded  here  ?  Who  claims  an  interest  ia 
the  premises  now  that  was  not  claiming;  aye,  openly,  notori- 
ously, and  in  the  faoe  of  the  world,  claiming  when  the  salt  in 
chancery  was  commenced,  and  in  possession,  too,  under  bis 
claim?  Is  such  a  person,  thus  situated,  to  be  treated  aa  an  ad- 
venturer, an  intruder  into  litigation  7  I  am  sure  that  be  can 
not  morally,  and  I  think  I  shall  be  able  to  show  he  ought  not 
legally  to  be  so  regarded.    It  remains  yet  to  be  proven  that  the 
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ititerest  of  the  teoanta  was  auch  that  they  might;  have  been 
made  parties  to  the  suit  in  chaaceiy. 

It  was  forcibly  urged  in  the  argnmeut,  and  scarcely  answered 
to  my  sa I isf action,  that  the  tenants  coiUd  not  have  been  made 
parties  to  the  chancery  suit,  because  there  had  been  no  sale  on 
the  complainant's  execuUoa;  and  until  such  sale,  it  could  not 
be  known  that  the  execution  would  not  be  satisfied  out  of  per- 
sonal property  of  the  defendant,  or  of  other  real  estate  of 
Heniy  Franklin  or  the  other  defendants.  But,  on  mature  re- 
flection, I  am  convinced  that  a  bill  could  have  been  framed 
(nud  if  it  could  have  been,  then  it  was  the  duty  of  the  com- 
plainant ao  to  have  framed  his,  if  he  would  have  the  advantage 
of  it)  so  as  to  meet  the  exigencies  of  this  very  cose.  It  would 
only  have  been  neceesary,  as  the  court  of  chancery  has  power 
not  only  to  pronounce  decrees,  so  as  to  render  judgment  for 
the  immediate  accompliBhmeut  of  justice,  but  is  clothed  with 
ample  powers  for  the  prevention  of  injustice  and  prospective 
accomplishment  of  justice,  to  set  forth,  in  addition  to  the  facts 
contained  in  the  complainant's  bill,  that  it  was  doubtful 
whether,  out  of  the  other  lands  which  were  bound  or  might  be 
bound  by  the  judgment  of  the  complainant,  his  execution  could 
be  satisfied.  Let  us  suppose  (and  the  supposition  is  pertinent) 
that  the  lands  now  in  litigation  were  all  the  lands  in  question 
in  the  chancery  suit.  The  objection  I  have  adverted  to  would 
not  then  exist;  and  would  it  in  that  case  be  pretended  that  the 
bill  would  not  be  properly  framed,  if  it  charged  the  making  of 
tiie  contracts  by  Samuel  Franklin,  the  pOBseseion  and  part  per- 
formance by  the  tenants,  the  fraudulent  alienation  by  the 
devisees  of  Samuel  Franklin  to  Henry  Franklin,  and  prayed 
ad  interim  an  injunction  against  Henry  Franklin  to  restrain  him 
from  receiving,  and  the  purchasers  from  paying  the  purchase 
moneys;  that  the  moneys  due  on  the  contracts,  if  paid,  should 
be  pfud  into  court;  and  if  not  paid,  that  the  lands  should  be 
sold  on  execution,  and  for  relief  generally;  besides,  it  seems 
to  me  that  it  ought  not  to  be  allowed  to  the  defendant  in  error, 
the  complainant  in  the  chancery  suit,  while  insisting  upon  the 
effect  of  the  decree,  aa  indirectly  avoiding  the  rights  of  the 
tenants  acquired  in  pursuance  and  by  perfonnance  of  these 
contracts,  to  say,  that  he  could  not,  by  making  them  parties, 
have  entitled  himself  directly  to  the  same  relief. 

I  have  next  to  observe,  that,  although  I  am  satisfied  the  de- 
fendant in  error  might  properly,  and  therefore  ought  to  have 
made  the  tenants  parties  to  the  chancery  siut,  it  does  not  ap- 
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pear  to  me  that  the  case  necessarily  turns  upon  that  point.     The 
complainant  below  filed  his  bill  to  set  aside  a  fraudulent  con- 
vejance.     Having  succeeded  in  obtaining  a  decree  by  ^rbich 
that  conveyance  was  set  aside,  he  brings  his  action  of  ejectment 
against  the  tenants  holding  under  a  conveyance  from  the  fraad- 
ulent  grantee.     They  could  defend  only  as  bonafide  purchasers, 
and  every  act  done  by  them  to  perfect  a  title,  after  notice  of  the 
fraud,  would  have  been  affected  and  invalidated  by  the  fraad. 
Had  the  complainant,  when  he  neglected  to  make  the  tenants 
parties,  given  them  actual  notice  of  the  fraud  alleged,   ihey 
would  have  proceeded  at  their  peril  in  the  further  performance 
of  their  contracts.     In  the  view  I  have  taken  of  the  question, 
whether  the  tenants  ought  to  have  been  made  parties,  I  am  met 
by  the  objection,  that  if,  instead  of  a  suit  in  chancery,  there 
had  been  an  action  at  law  in  which  the  question  of  fraud  had 
been  tried,  then  the  tenants,  from  the  nature  of  the  action, 
could  have  been  made  parties.     This  objection  needs  no  other 
answer  than  that,  in  order  to  take  this  case  out  of  the  rule  of 
lis  pendens,  it  is  only  necessary  that  the  persons  sought  to  be 
affected  by  the  decree,  should  have  had  a  subsisting  interest  in 
the  premises,  and  might  have  been  made  parties  in  the  suit; 
all  which,  I  trust,  I  have  satisfactorily  established.     I  consider 
myself  well  supported  in  the  view  I  have  taken  of  this  case,  by 
the  circumstance  that  I  have  not  found,  nor  has  there  been 
shown  to  the  court,  a  solitary  case  in  which  the  rule  of  lis  pendens 
has  been  applied  to  a  person  who  purchases  by  contract,  and 
enters  into  possession,  and  in  part  performs  his  contract  before 
suit  commenced,  and  then,  pendente  lite,  without  actual  notice, 
fulfills  his  contract,  and  takes  a  deed  for  the  land. 

In  the  case  of  Murray  &  Winter  v.  BaUou  db  Hunt,  before 
cited,  the  entire  contract  and  purchase  were  made  after  the  suit 
was  commenced,  the  defendants  having  had  no  previous  ten- 
ancy of  or  interest  in  the  premises.  The  facts  were  in  this 
respect  similar  in  the  case  of  The  same  complainants  v.  Lybum 
and  others,  2  Johns.  Gh.  441.  So,  also,  in  the  case  of  Martin 
V.  Styles,  11  Ves,  200,*  the  case  of  Culpepper  v.  Austin,  2  Ch. 
Gas.  221,  and  the  several  cases  in  Vernon,  cited  by  Ghan- 
cellor  Kent  in  Murray  &  Winter  v.  BaUou  db  Hunt,  The  same 
observation  applies  to  the  case  of  Jackson  v.  Ketchum,  8  Johns. 
479.  In  this  country,  then,  the  question,  which  owing  to  cir- 
cumstances before  cited,  being  one  of  immense  importance,  is 
new.    In  England  such  a  case  is  not  likely  to  have  occurred,  aa 
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controcU  flimllar  to  those  preseated  in  tliis  cast 
not  altogether  unknown  in  that  country,  where  1 
during  an  executory  contract,  generally  remains  w 
In  accordance  with  the  view  I  have  taken  of  t1 
spirit  of  the  statute  requiriag  a  notice  of  the 
clianoeiy  Buita  to  be  filed  in  the  county  clerlr'a  ol 
xejoice,  that  owing  to  the  profidons  of  that  si 
tbls  severe  hardsljip  can  seldom  arise  in  future, 
Bistent  with  all  past  adjudications  on  this  sub; 
tliat  the  rale  of  lia  pendens  is  not  applicable  to  i 
consideration,  I  am  therefore  of  opinion  that 
of  the  supreme  court  should  be  reversed. 

Should  it  become  DecesBary,  in  the  opinion  c 
pass  upon  the  validity  of  the  deed  executed  b; 
Ontario,  on  the  judgment  against  John  Franklin 
ion  that  it  was  void,  because  on  its  face  it  appeal 
executed  before  the  expiration  of  the  time  allon 
ute  for  the  redemption  of  the  premises.  Until 
of  that  time,  the  sheriff  has  no  power  to  execu 
•IthoDgh  in  the  case  of  a  private  individual,  o 
tbos  executed  would  convey  a  title  subsequentl 
are  without  warrant  for  saying  that  a  deed,  exec 
lio  o£Scer  without  authority,  shall  take  eSiect  af 
that  authority  may  happen  to  be  devolved  upon 
On  the  question  being  put.  Shall  this  judgmei 
all  the  membeig  of  the  oourt  (twenty  in  number] 
eeption  of  the  chancellor,  voted  in  the  afflrma 
cellor  voting  in  the  negative. 

Whereupon  the  judgment  of  the  supreme  cour 
with  costs,  and  directions  given  that  judgment 
the  supreme  court  for  the  defendant,  vrith  costi 
be  paid  by  the  lessor  of  the  plaintiff. 

Lib  PKKDBHt^  DoCTBiMB  of,  U  discimBed  in  the  note  to . 
iiuiB,  14  Am.  Deo.  774;  aee,  also,  Murray  v.  Blatelfford,  H 
V.  Rivet,  15  Id.  758;  Ilenderaon  v.  Pkkett's  J/eira,  16  Id.  l: 
iftatD,23Id.  133.  Tlie principal ctueiarefeiredtouMiaatl 
to  wbo  ara  to  ba  deemed  to  ba  notified  b;  a  Im  pendetu,  in  i 
Paige  Ch.  189;  Oritwold  v.  iliUer,  15  Bu-b.  522;  Clmpman 
128;  Earl  v.  CampUU,  14  How.  Fr.  332;  Craig  v.  JVard, 
938;  8.  C,  3  Keye«,  391;  Hovey  v.  HiU,  3  Lana.  170;  Bi 
Hon,  361;  S.  C,  6  N.  T.  Sap.  Ct.  (T.  &  C.)  601;  Tnuttti 
T.   Whtder,  S9  Barb.  6d9,  611. 


VIO  JTAIUIH  V.  ilAUIUHIH.  |_i^ew   1.0IE. 

Dec  3S,  Mid  note;  BooA  t.  Batvum,  Id.  339;  TuOh  y.  AdtMM.  21  Id.  30^ 
•nd  note. 

PoasBSEioH  AS  KoncB. — See  the  note  to  Lvdlme  v.  Oill,  1  Am.  Deo.  69^ 
■m,  also,  X'roz  t.  TTiompion,  13  Id.  246,  and  note;  Eeoa  t.  OaUa^ter,  16  Id. 
SOS,  and  note;  PntcAorrf  v.  Proton,  17  Id.  43]  j  T>iUU-v,Jatt»on,  21  Id.  306, 
and  note;  Orimtlaie  t.  Carter,  24  Id.  230. 

NonoB  TO  PcTBOHABEB  AT  Shkrot'b  Salb,  What  la:  Bame»  t.  JfeCIt*- 
ton,  23  Am.  Deo.  62. 

FUBOHABZK  UHDZR  BzHCTORT  CoBTSACT,  ElOBTS  OF. — Tho  prinCJp*!  CM* 

ii  Teferred  to  as  antboritj  on  the  following  points  ritidsr  thia  head:  That 
a  vendee,  under  a  prior  contiaot,  making  payment  to  the  vendor  after  tba 
recovery  of  a  jndgment  against  the  latter,  bnt  withont  actn*!  notice,  will 
be  protected:  Moyer  v.  Hinman,  13  N.  T.  ISS.  As  to  the  extent  of  the  lien 
of  a  Jndgment  against  the  vendor,  as  reapecti  a  pnrobMet  under  an  axeo- 
ntoiy  contract;  Moyer  v.  Hinman,  17  Barb.  139;  Smith  t.  Oage,  41  Id.  71- 
As  to  when  a  pnrohaaer  under  an  exeontory  ooutnut  i«  bound  by  Utpa- 
dmt,  and  when  not:  Earl  v.  CampbeU,  14  How.  Pr.  332;  Tnufees  t^Umiim 
Co^gt  T.  Whaler,  59  Barb.  G99,  611.  Generally,  at  to  the  ri^ta  of  muA 
pnrcbaatn:  CUtri  v.  Jaeobt,  66  How.  Pr.  621.  That  a  deed  pnisoant  to  a 
previons  oontraot  takes  efieot  by  relation:  Thtmnait  v.  AndenoM,  30  Baik 
S24.  That  a  T«adee  under  an  exeontory  contract  will  be  protected  against 
•U  persons,  exoapt  thoae  beooming  pnrahaaen  or  incmnbtanoera  boma  foU 
and  witboat  notioei  Chat  t.  Peek,  21  N.  T.  68S.  The  pripcapsJ  ease  is 
also  cited  In  Wtod  t.  Obgite,  13  Id  S2B,  and  JTa&ONMr  r.  O^miet,  4 
BMb.S7a 
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HoEE  V.  Hendebson. 

[i  DamBDX't  Law,  L] 

Iv  Ooflmntunro  a  Statute,  if  the  words  are  ambignoni^  remrt  shoiild  b« 
had  to  the  probable  oQDfleqnences  which  would  arise  from  the  one  of 
the  other  oonBtruclion. 

Idxk. — ^Bat  if  the  meaning  of  the  language  of  the  statute  be  plain^  there  oaa 
be  no  such  resort. 

It  IB  WITHIN  THE  Proyincx  OF  THE  JuDiciABT  to  declare  an  act  of  the 
legiBlatuie  void  for  unconstitutionality. 

An  Act  of  the  Legislature  will  be  Dbclabed  Unoonstttutional  only, 
in  the  case  that  its  repugnance  to  the  constitution  be  beyond  reasonable 
doubt. 

An  Act  is  Unoonbtitutional  as  an  AasuHFnoN  of  Judicial  PowEBy  11 
it  professes  to  decide  between  adverse  claims  of  rights  or  if  it  dedara 
that  an  existing  right  of  property  shall  cease. 

Such  an  Act  will  not  be  Redeemed  because  others,  of  the  objects  sought 
to  be  attained,  are  within  the  legitimate  powers  of  the  legislature. 

Ah  Act  of  the  Lboislatubb  is  not  a  '*Law  of  the  Land**  if  its  effsot, 
if  valid,  woold  be  to  deprive  a  citisen  of  a  right  of  property,  or  inflict 
on  him  punishment  without  previous  trial  had  before  the  Judidal  tribu- 
nals. 

The  Lboislatubb  mat  Enact  what  laws  to  them  seem  meet^  upon  all 
subjects  wherain  not  restrained  by  the  oonstitution. 

A  PuBuo  Office  is  the  Pbopebtt  of  the  Incumbent,  subject,  however,  to 
legislative  control  in  all  that  concerns  the  interest  of  the  oommunity,  and 
the  l^gislatare  may  therefore  increase  the  duties,  diminish  the  emolu 
menta,  or  even  abolish  the  office. 

Idem. — ^Butthe  legislature  can  not,  while  leaving  the  office  in  existence,  lessen 
the  tenure  by  which  the  incumbent  holds,  nor  can  it»  during  the  term 
for  which  the  incumbent  holds,  transfer  the  office  to  another. 

But  WUEME  the  Office  is  nettheb  Lucrative  nor  Honorary,  but  is  only 
eatabliahed  for  the  public  weal,  there  the  incumbents  may  be  dischaiged 
and  their  duties  transferred  to  others,  at  the  pleasure  of  the  legislatmre. 
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Appeal  from  the  Linooln  circuit.  The  act  of  1832,  referred  t  » in 
the  opinion,  was  entitled :  "  An  act  to  vest  the  rigbt  of  elect  inj;^  i  be 
clerks  of  the  county  and  superior  courts  in  the  several  eouutie-* 
within  this  state  in  the  free  white  men  thereof."  It  provided  that , 
at  the  next  election  for  members  of  the  general  assembly,  there 
should  be  an  election  for  the  above-named  officers,  what  bonds 
should  be  given  by  those  elected,  who  should  be  eligible,  who 
should  have  a  right  to  vote  in  such  election,  etc. 

Iredell  and  Devereux,  for  the  plaintiff. 

Badger,  contra. 

BuFFiN,  C.  J.  The  office  of  clerk  of  the  superior  court  of 
law  for  Lincoln  county  is  claimed  by  Mr.  Hoke,  by  virtue  of 
his  election  thereto,  under  the  act  of  1832,  c.  2;  and  his  ad- 
mission is  opposed  by  Mr.  Henderson,  who  claims  the  same 
office  by  virtue  of  a  previous  appointment  thereto  under  the 
act  of  1806.  The  title  depends  upon  the  construction  and  va- 
lidity of  the  act  of  1832. 

The  decision  in  the  superior  court  was  in  favor  of  the  old 
clerk,  and  is  rested  by  the  judge  who  pronounced  it  distincilj 
upon  the  ground  that  the  act  is  unconstitutional,  and  therefore 
void. 

In  support  of  the  decision  it  has,  however,  been  contended 
here,  that  it  is  not  necessary,  for  the  purpose  of  this  controversy, 
to  pass  upon  the  correctness  of  the  reasons  of  the  judge  of  tbe 
superior  court;  for  tbat  the  act  does  not  in  terms,  and  accord- 
ing to  a  proper  construction,  oust  the  defendant  from  office. 

It  is  true  the  act  does  not  immediately  vacate  the  offices 
which  were  filled  at  its  passage;  nor  does  it  expressly  remove 
the  incumbents  upon  the  future  elections  to  be  had  under  its 
provisions.  The  question  is,  whether  that  effect  arises  from  tbe 
necessary  or  fair  construction  of  those  provisions  taken  together? 
In  construing  an  instrument,  the  cardinal  point  is  to  ascertain 
the  meaning  of  those  who  speak  in  it,  from  the  words  used  by 
them,  and  the  objects  apparently  to  be  effected.  This  is  the 
rule  for  the  construction  of  statutes  as  well  as  other  instrument«, 
and  it  is  the  duty  of  the  court,  to  whose  province  it  falls,  ac- 
cording to  the  distribution  of  the  powera  of  government  in  this 
countiy,  to  interpret  statutes,  to  put  a  fair  meaning  upon  the 
language  of  the  legislature,  in  order  to  effect,  as  far  as  they  are 
constitutionally  allowable,  the  ends  in  view.  If  the  words  are 
ambiguous,  and  the  evils  to  be  remedied  not  apparent,  or  not 
specified,  and  the  remedy  not  plainly  designated,  the  effecta 


and  coQBequeitcea  of  the  one  constrnction  or  the  other  may  aad 
onght  to  be  reBorted  to  aa  important  aids  to  the  expounder. 

If  in  one  sense  the  enactments  are  reasonable,  consistent  with 
natural  equity  and  a  sound  public  policy;  and  if,  in  another 
sense,  they  iuvade  private  right,  are  retrospectiTe  io  theii  oper- 
ation in  denouncing  punishments  for  acts  not  before  cnminal, 
or  in  divesting  property  secured  by  previous  laws,  and  the 
guaranty  of  public  failh;  if  they  are  repugnant  to  the  natural 
sense  of  justice,  subversive  of  the  principles  of  Bound  legislation, 
and  conflict  with  a  wholesome  policy  long  established  and  sanc- 
tioned by  the  tests  of  ezi>erieDce  and  common  consent;  and 
above  all,  if  they  tiftDBoead  the  limits  of  the  legislative  authority 
us  defined  by  the  constitution — a  court  in  such  a  case  would  not 
only  be  warranted  but  bound  to  receive  the  former,  and  not  the 
latter,  as  the  true  meaning  of  the  legislature,  and  to  execute  the 
act  as  thus  interpreted.  A  decent  respect  for  the  legislature, 
and  a  knowledge  of  the  imperfection  of  language,  and  of  the 
difficulty  of  expresBiDg  the  meaning  in  such  exact  terms  as  to 
convey  it  with  precision  to  the  mind  of  another,  would  impose 
on  the  court  the  presumption,  as  an  irresistible  one,  that  gen- 
eral phrases  of  dubious  import  were  not  used  in  the  harsh  sense 
attributed  to  them,  to  destroy  existing  rights,  but  in  the  milder 
one  of  which  they  are  sueceptible,  of  regulating  the  future  ac- 
tions of  the  citizen,  and  prescribing  a  new  rule  for  the  subse- 
quent acquisition  or  enjoyment  of  property. 

These  consideration s  would  induce  the  court  cheerfully  to 
adopt  the  construction  of  the  act  contended  for  by  the  counsel 
for  the  defendant,  were  there  nothing  more  in  it  than  those 
parts  on  which  he  has  animadverted.  But  there  are  other  pro- 
visions which  are  absolutely  inconsistent  with  this  construction. 
To  mention  a  few  will  be  sufficient,  since  they  are  decisive. 
The  first  section  enacts,  that  the  sheriff,  and  all  persons  hold- 
ing elections,  at  the  next  election  for  members  of  the  general 
assembly,  shall  also  hold  an  election  for  county  and  superior 
court  clerks,  in  the  same  manner,  and  under  the  same  rules  and 
regulations,  that  they  receive  votes  for  members  of  the  legis- 
lature The  fourth  sectioQ  enacts,  that  the  clerks  thus  elected 
shall,  at  the  first  term  of  their  respective  courts  which  shall 
happen  after  their  election,  execute  bonds  for  the  faithful  dis- 
charge of  their  duties,  and  take  thf  oaths  of  office.  It  is  tbua 
seen  that  the  enactment  is,  not  that  the  elections  thus  to  be  held 
shall  be  from  time  to  time  thereafter  in  each  county  ae  a  va- 
cancy shall  occur,  but  that  a  poll  shall  be  opened  at  the  then 


next  general  election,  bj  all  persoDS  holding  tbe  electloaa  for 
members  of  aasemblj.  Indeed,  no  proTision  is  made  for  anj 
future  election,  not  even  one  at  the  end  of  the  four  years, 
tbe  prescribed  term  of  service.  In  the  event  of  a  vacancy  after 
one  election,  the  court  is  authorized  to  fill  it,  and  the  pei-son  ap- 
pointed is  to  remaiQ  in  office  until  the  next  annual  election  of 
members  of  tbe  assembly,  or  the  first  term  of  the  court  of 
pleas  and  quarter  sessions  thereafter;  but  even  iu  that  case,  the 
persons  who  shall  have  the  right  to  vote  are  not  designated, 
nor  is  any  person  authorized  to  receive  the  votes.  The  vei7 
imperfection  of  the  act  in  making  no  provision  for  aubsequent 
elections,  proves  that  tbe  great,  almost  the  sole  end  of  it,  was 
an  election  to  follow  its  passage  almost  immediately  in  every 
county  in  the  state,  as  the  words  of  the  first  section  in  them- 
selves import. 

It  is,  however,  said,  that  the  act  does  not  remove  tbe  existing 
clerks;  and  it  is  asked  when  their  offices  become  vacated — at 
the  passage  of  the  act  at  the  election?  at  the  qualification  of 
the  person  elected  ?  or  at  the  next  court  ?  The  answer  is,  that 
upon  the  grounds  of  the  public  service,  and  tbe  silence  of  the 
act  upon  the  subject  of  removals,  the  offices  oould  nut  by  con- 
structtoobe  deemed  vacated  until,  according  to  the  other  pro- 
visions, another  officer  was  ready  to  discharge  the  duties,  or,  at 
least,  the  time  hod  arrived  for  him  to  enter  on  them.  But  by 
a  necessary  implication,  when  that  time  should  arrive,  and  the 
new  clerk,  whether  elected  by  the  people  or  appointed  by  the 
court,  should  have  given  bond  and  taken  the  paths,  the  duties 
of  the  former  clerk  closed,  and  consequently  his  rights  as  recog- 
nized in  the  act  also  terminated.  The  admission  of  the  new 
clerk  is  the  expulsion  of  the  old  one,  for  both  can  not  be  iu  at 
once,  each  having  a  right  to  the  entire  thing.  Thus,  in  every 
ooonty  a  new  clerk  is  to  be  elected  and  admitted  in  1833;  and 
therefore  all  the  former  clerks  are  then  ejected.  This  conclu- 
sion is  unavoidable,  as  it  seems  to  the  court;  and  is  the  more  to 
be  relied  on  as  it  accords  with  the  general  sense  of  tbe  com- 
munity, evinced  by  the  elections  held  throughout  the  state  un- 
der the  act.  In  not  a  single  county  was  an  election  omitted;  nor 
have  any  scruples  been  before  expressed  that  they  were  held  in 
conformity  to  the  requiremeats  of  the  legislature. 

In  executing  such  a  statute,  a  court  is  not  at  liberty  to  disre- 
gard or  evade  its  mandate  upon  any  of  the  grounds  upon  which 
are  formed  the  rules  for  tbe  interpretation  of  general  terms  of 
amlngnoas  import.     These  are  rules  for  discovering  Uie  mean* 


ing  of  the  legialatnre,  and  not  a  justification  for  disobejing  it. 
It  is  the  proTince  of  the  court  to  expound  their  words  bo  na  to 
attain  to  the  meaning;  and  to  that  end,  conBequencea  and  policy 
may  be  looked  to.  But  when  its  meaning  ia  discovered,  the  act, 
asieally  intended,  is  obligatory  upon  the  mind,  the  nill,  and  the 
conacienee  of  the  jndge,  however  misohieTons  the  policy,  harah 
and  oppreesiTe  in  its  enactments  on  individuals,  or  tyrannous 
on  the  citizens  generally.  Those  are  political  coneiderstiona  fit 
to  be  weighed  by,  and  to  infinence  the  legislatora;  bat  if  disre- 
garded by  them,  their  reaponsibility  ia  io  their  constituents, 
not  to  the  courts  of  justice.  To  a  court,  the  impolicy,  the  in- 
justice, the  unreasonableness,  the  severity,  the  cruelty  of  a 
statute  by  themselves  merely,  areand  ought  to  be  urged  in  vain. 
The  judicial  function  is  not  adequate  to  the  application  of  those 
principles,  and  is  not  conferred  for  that  purpose.  It  consists 
in  expounding  the  rules  of  action  prescribed  by  the  legislature; 
and  when  they  are  plainly  expressed,  or  as  plainly  to  be  col- 
lected,  in  applying  them  honestly  to  controversies  arising  under 
them  between  parties,  without  regard  to  the  parties  or  tiie  con- 


In  the  act  under  consideration,  as  far  as  it  couoema  tbe  con- 
troversy between  these  parties,  there  is  no  ambiguity;  the  words 
are  plain,  the  intention  unequivocal,  and  the  true  exposition  in- 
fallibly certain.  We  can  not,  under  the  pretense  of  interpreta- 
tion, repeal  it,  and  thus  usurp  a  power  never  confided  to  ua, 
which  we  can  not  usefully  eserciae,  and  which  we  do  not  de- 
sire. 

Since  the  meaning  of  the  act  can  not  be  doubted,  and  accord- 
ing to  that  meaning  Mr.  Henderson  had  not,  but  Mr.  Hoke  had, 
the  right  to  the  office  of  clerk  at  tbe  time  the  judge  refused  to 
adroit  tbe  latter,  the  groand  of  the  decision  of  tbe  auperior 
court,  as  stated  in  the  record,  recors  before  this  coart,  and  must 
now  unavoidably  be  examined. 

The  act  transfers  the  office  of  clerk  from  one  of  these  parties 
to  tbe  other,  without  any  default  of  the  former,  or  any  jadicial 
eentence  of  removal.  The  question  is,  whether  this  legislative 
intention,  as  ascertained,  is  valid  and  efficacious,  as  being  with- 
in the  powers  of  tiie  legislature  in  the  constitutions  of  the 
coontiy;  or  is  noli,  as  being  contrary  to  and  inconsistent  with 
tbe  provisions  of  those  instruments.  To  the  determination  of 
this  question  the  judicial  function  is  competent.  It  involves 
no  collateral  coBBiderattons  of  abstract  jaetioe  or  political  ex- 
pediency.   It  depends  upon  tbe  comparison  of  the  intentioiw 
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and  mil  of  the  people  as  expressed  in  the  constitutiony  as  the 
fundamental  law,  unalterable,  except  by  the  people  themselves, 
with  the  intentions  and  will  of  the  agents  chosen  under  that  in- 
strument, to  whom  is  confided  the  exercise  of  the  powers  therein 
delegated,  or    not   prohibited.      Such   agents  are  all  public 
servants  in  this  state;  and  the  agency  is  necessarily  subordinate 
to  the  superior  authority  of  the  constitution,  which  emanated 
directly  from  the  whole  people.    Legislative  representatives 
may  order  and  enact  what  to  them  may  seem  meet  and  useful, 
upon  all  subjects,  and  in  all  methods,  except  those  on  which 
tbeir  action  is  restrained  by  the  constitution;  and  such  order 
aud  enactment  is  obligatory  alike  on  all  citizens,  including^ 
those  who  are  by  a  public  duty  to  execute  the  laws  as  well  as 
those  on  whom  they  are  to  be  executed.     Courts,  therefore, 
must  enforce  such  enactments,  for  they  are  laws  to  them  by 
the  mere  force  of  the  legislative  will.     But  when  the  represen- 
tatives pass  an  act  upon  a  subject  upon  which  the  people  have 
said  in  the  constitution,  they  shall  not  legislate  at  all,  or  when 
upon  a  subject  on  which  they  are  allowed  to  legislate,  they  en- 
act that  to  be  law  which  the  same  instrument  says  shall  not  be 
law,  then  it  becomes  the  province  of  those  who  are  to  expound 
and  enforce  the  laws,  to  determine  which  will  thus  declared  is 
the  law.     Neither  the  reasons  which  determined  the  will  of  the 
people  on  the  one  hand,  nor  the  will  of  the  representatives  on 
the  other,  can  be  permitted  to  influence  the  mind  of  the  judge 
upon  the  question,  when  reduced  to  that  simple  point.    HLi 
task  is  the  humbler  and  easier  one  of  instituting  a  naked  com- 
parison between  what  the  representatives  of  the  people  have 
done,  with  what  the  people  themselves  have  said  they  might 
do  or  should  not  do;  and  if  upon  that  comparison  it  be  found 
that  the  act  is  without  warrant  in  the  constitution,  and  is  incon- 
sistent with  the  will  of  the  people  as  there  declared,  the  court  can 
not  execute  the  act,  but  must  obey  the  superior  law,  given  by 
the  people  alike  to  their  judicial  and  to  their  legislative  agents. 
Although  this  function  be  in  itself  comparatively  humble, 
and  does  not  call  for  those  high  attainments  required  for  wise 
legislation  which,  as  it  affects  all  the  diversified  interests  of  so- 
ciety, ought  to  embrace  a  knowledge  of  all  of  them  and  a  just 
estimate  of  their  relative  importance  to  individual  happiness 
and  the  common  weal,  yet  the  exercise  of  it  is  the  gravest  duty 
of  a  judge,  and  is  always,  as  it  ought  to  be,  the  result  of  the 
most  careful,  cautious,  and  anxious  deliberation.     Nor  ought  it 
to  be,  nor  is  it  ever  exercised,  unless,  upon  such  deliberation. 
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the  repugnance  between  tbe  legiBlative  and  constitntional  en- 
oohnents  be  clear  to  the  court,  and  ansceptible  of  being  cleai-ly 
anderstood  hj  all.  In  ever;  other  case  there  is  a  presumption 
in  favor  of  the  general  legielstive  authority  recognized  in  iha 
coDfltitadon.  The  court  distrnstB  its  own  conclusions  of  an  ap- 
parent conflict  between  the  prorisions  of  tbe  statute  and  tbe 
constitution,  because  the  fosrmer  baa  tbe  sanctions  of  the  iut<'lli- 
gence  of  tbe  legislators,  equal  to  tiie  apprehension  of  the  mean- 
ing of  tbe  couBtitntiou,  of  their  eqnal  and  sincere  desire,  from 
motives  of  patriotism  and  oonscientions  dntj,  to  uphold  that 
iustmment  in  its  tme  sense;  and  of  the  present  and  temporary 
inclinations,  at  least  of  a  majority  of  the  citizens,  which  must 
be  supposed  to  be  known  to  their  representatrres  and  to  be  ex- 
pressed by  tbem.  But  even  these  sanctions  are  not  sufficient 
to  OTerturu  the  constitution,  if  tbe  lepngnance  do  really  exist 
and  is  plsiin.  For  although  the  imputation  is  altogether  inad- 
missible that  the  legislature  iotend  willfully  to  Tiolate  the  con- 
stitation,  and  still  lees  that  the  people  tbemBeHes  contemplate 
violence  to  tbe  instrument  consecrated  by  their  own  Toicee  and 
the  consent  of  our  ancestors,  yet  all  menare  fallible,  and  in  the 
dispatch  of  business,  the  beat  of  controversy,  and  the  wish  to 
efTect  a  particular  end,  may  inadvertently  omit  to  scmtinize 
their  powers,  and  adopt  means  adequate,  indeed,  to  the  end, 
but  beyond  those  powers.  It  ought  not  to  surprise  that  such 
an  event  should  sometimes  happen.  In  other  countries,  such 
has  been  the  practical  difficulty  of  limiting  the  action  of  those 
in  whose  hands  the  powera  of  goveniinent  are,  that  tbe  effort 
to  do  BO  has  been  tacitly  yielded  up,  and  tbe  will  of  the  gov- 
ernors, for  tbe  time  being,  admitted  to  be  the  supreme  law. 

In  America,  written  constitutions,  conferring  and  drriding  tiia 
powera  of  government,  end  restraining  the  actions  of  those  in 
authority  for  tbe  time  being,  have  been  established  as  securities 
of  public  liberty  and  private  right.  Still  the  agency  of  men  ia 
necessary  to  the  operation  of  the  fTQvemment  and  tbe  execution 
of  its  povrers.  The  same  frailties  which  cause  men  in  power, 
through  which  they  happen  in  those  countries  where  their  own 
judgment  and  coDBcience  are  their  only  guides  and  resti-aints, 
to  enact  laws  unjust  or  oppressive,  may  here  also  be  expected 
sometimes  to  have  the  same  efTects,  although  their  acts  should 
involve  a  violation  of  the  constitution.  It  is  astonishing  that  it 
does  not  oftener  happen.  That  it  does  not,  is  a  proof  nob  only 
of  the  essential  value  of  written  constitutions,  bat  o(  tbe  pro- 
found wisdom  with  which,  in  ouis,  tbe  powers  ot  government 
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sure  distributed;  so  as  to  secure  in  eveiy  department  the  agency 
of  public  senrants  not  only  capable  of  comprehending,  but  so 
solicitous  of  obeying  the  constitution  in  its  true  spirit,  that  they 
will  not  palpably  violate  it,  nor  incur  the  danger  of  doing  so  by 
the  exercise  of  doubtful  powers.  Such  praise  is  not  only  due  to 
the  constitution  for  its  wisdom,  but  the  merit  of  scrupulously 
observing  it  must  be  allowed  to  those  who  have  been  called  to 
legislate  under  it,  and  have  not,  in  the  whole  course  of  the  legis- 
lation of  nearly  sixty  years,  been  urged  by  passion  or  betrayed  by 
carelessness  into  the  adoption  of  perhaps  half  a  dozen  acts  incom- 
patible with  it.  When,  unfortunately,  such  instances  do  occur, 
the  preservation  of  the  integrity  of  the  constitution  is  confided 
by  Uie  people,  as  a  sacred  deposit,  to  the  judiciary.  In  the  dis- 
charge of  that  duty  the  approbation  of  the  legislature  itself  is 
to  be  anticipated;  for  the  principle  of  virtue  which  restrains 
them  from  a  known  and  willful  violation  of  it,  will  induce  them 
to  rejoice  at  the  rescue  of  the  constitution  from  their  own  in- 
cautious and  involuntary  infraction  of  it.  It  remains  now  to 
inquire  whether  the  act  under  consideration  be  of  that  char- 
acter. 

The  office  of  clerk  is  recognized  in  the  constitution;  but  the 
tenure  is  not  prescribed  in  any  part  of  that  instrument,  and  is 
doubtless  within  the  discretion  of  the  legislature.  Very  soon 
after  the  adoption  of  the  constitution,  the  act  of  1777  (Bev. 
o.  115),  for  the  establishment  of  courts  of  law,  passed  and 
provided  that  the  courts  should  appoint  clerks  of  skill  and 
probity,  who  should  execute  official  bonds  and  take  certain 
oaths  of  office;  and  enacts,  in  the  fourth  section,  that  the  clerks 
so  appointed  shall  hold  their  offices  during  their  good  behavior 
therein.  In  1806,  a  new  law  passed,  which  established  a  supe- 
rior court  of  law  and  a  court  of  equity  in  each  county,  and  pro- 
vided that  the  judges  should  appoint  clerks,  and  clerks  and  mas- 
ters in  equity,  of  skill  and  probity,  for  the  courts  thereby  estab- 
lished, who  should  be  residents  of  the  county  at  the  passage  of 
the  act,  and  should  continue  to  reside  vrithin  the  same  during 
their  continuance  in  office,  and  be  subject  to  the  same  rules,  reg- 
ulations, and  penalties,  as  the  clerks,  and  clerks  and  masters  of 
the  courts  before  established.  Under  this  law,  the  defendant 
was,  in  April,  1807,  appointed.  The  legal  tenure  of  his  office  is 
therefore  that  created  by  the  act  of  1777,  during  his  good  be* 
Ukvior  therein,  and  as  additionally  qualified  by  the  act  of  1806| 
during  his  residence  in  the  county  of  Lincoln.  He  has  not 
been  found  guilty  of  any  misdemeanor  in  office,  but  has  dia< 


Deo.  1833.J  Hose  v.  HENDEitsotT.  686 

cborged  its  duties  faithfully,  and  it  is  not  stated  that  he  hoe  re- 
moved from  the  county,  but  that  be  wasqualified,  and  therefore 
still  resides  there.  The  act  of  1832  removes  him  from  office 
and  confers  it  on  the  applicant. 

The  great  object  of  society  ia  to  enable  men  to  appropriate 
among  themselves  the  things  which  in  their  natural  state  were 
commou.  The  purpose  of  the  ordinary  laws  instituted  by  society, 
is  to  protect  the  right  to  the  things  thus  appropriated  to  one  in- 
dividual, from  the  acts  and  wrongs  of  other  individuals.  The 
right  is  yet  exposed  to  the  action  of  the  mass  of  individuals 
composing  the  society;  and  against  that  there  can  be  no  efTect- 
aal  resistance,  because  it  is  sustained  by  physical  force.  There 
is,  Devertheless,  an  intermediate  power  between  that  of  an  in- 
dividual, or  a  few  individuals,  on  the  one  side,  and  the  whole 
society  on  the  other,  from  which  danger  to  individual  right  may 
be  apprehended.  It  is  that  power  which  resides  in  the  person, 
or  the  body  of  persons,  on  whom  is  conferred  the 'authority 
to  act  in  the  name  and  with  the  sanction  of  the  supposed  will 
of  the  whole  community;  which  may  be  observed  and  used  con- 
trary to  the  will  of  the  community  for  the  purposes  of  private 
wrong.  The  body  posBesBiug  that  power  we  desiguate  as  the 
^verumentof  a  country,  whether  it  consists  of  one  or  more 
persons.  The  great  and  essential  differences  between  govern- 
ments, as  distinguished  from  one  another  by  their  constitutions, 
ODOsist  in  the  greater  or  less  personal  liberty  of  the  citizen,  and 
the  greater  or  less  security  of  private  right  against  the  violence 
or  seizure  of  those  who  are  the  government  for  the  time  being. 
It  is  true,  the  whole  community  may  modify  the  rights  which 
persons  can  have  in  things,  or,  at  their  pleasure,  abolish  them 
altogether.  But  when  the  community  allows  the  right,  and 
declares  it  to  exist,  that  constitution  ia  the  freest  and  best  which 
forbids  the  governmsnt  to  abolish  the  right,  or  which  restrains 
the  government  from  depriving  a  particular  citizen  of  it.  Id 
other  words,  public  liberty  requires  that  private  property  shonld 
be  protected,  even  from  the  government  itself. 

The  people  of  all  countries,  who  have  enjoyed  the  sembtancs 
of  freedom,  have  regarded  this,  and  insisted  on  it,  as  a  funda* 
mental  principle.  IJong  before  the  formation  of  our  present 
constitution,  it  was  asserted  by  onr  ancestors,  on  various  occ»- 
sions;  and,  in  one  sense  of  it,  its  vindication  produced  the 
revolntiOD.  At  the  beginning  of  that  struggle,  while  the 
jealousy  of  power  was  strong,  and  the  love  of  liberty  and  of 
ri(7hf  wui   urdflnt.  and  the   wnnVnfiHH  of  the   individual  citizen 
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against  the  claims  of  unrestricted  power  in  the  goYerniuent 
was  consciously  felt,  the  people  formed  the  constitution  of  thia 
state;  and  therein  declared  *'  that  no  freeman  ought  to  be  taken, 
im23risoned,  or  disseised  of  bis  freehold,  liberties,  or  privileges, 
or  outlawed,  or  exiled^  or  in  any  manner  destroyed  or  deprived 
of  bis  life,  liberty,  or  property,  but  by  the  law  of  the  land:" 
Bill  of  Bights,  sec.  10.  By  the  fourth  section,  it  is  declared, 
"  that  the  legislative,  executive,  and  supreme  judicial  powers 
of  government  ought  to  be  forever  separate  and  distinct  from 
each  other." 

In  absolute  governments,  whether  hereditary  or  representa- 
tive, the  division  of  the  powers  of  government  is  unimportant, 
because  that  body  in  which  resides  the  superior  authority  can, 
at  will,  make  it  supreme,  and  absorb  all  the  other  departments. 
It  does  not  follow,  therefore,  that  because  the  British  parlia- 
ment, whose  supremacy  is  acknowledged,  decides  questions  of 
private  right,  and  puts  that  decision,  as  it  does  its  other  deter- 
minations, into  the  form  of  a  statute,  that  whatever  it  does  is 
legislative  in  its  nature.     It  can  adjudicate,  and  often  does  sub- 
stantially adjudicate,  when  it  professes  to  enact  new  laws.    That 
faculty  is  expressly  denied  to  our  legislature  as  much  as  legis- 
lation is  denied  to  our  judiciary.     Whenever  an  act  of  the  as- 
sembly, therefore,  is  a  decision  of  titles  between  individuals,  or 
classes  of  individuals,  although  it  may  in  terms  purport  to  be 
the  introduction  of  a  new  rule  of  title,  it  is  essentially  a  judg- 
ment against  the  old  claim  of  right,  which  is  not  a  legislative 
but  a  judicial  function.     It  may  not  be  easy  to  distinguish  those 
powers,  and  to  define  each  so  that  an  act  shall  be  seen  at  once  to 
be  referable  to  the  one  or  the  other.     But  I  think  that  where  a 
right  of  property  is  acknowledged  to  have  been  in  one  person 
at  one  time,  and  is  held  to  cease  in  him  and  to  exist  in  another, 
whatever  may  be  the  origin  of  the  new  right  in  the  latter,  the 
destruction  of  the  old  one  in  the  former  is  by  sentence.     If  the 
act  of  1832  had  been  confined  in  its  terms  to  the  clerkship  of 
Lincoln,  its  judicial  character  would  be  obvious.     If  it  had  said 
that  Mr.  Henderson  had  forfeited  his  office,  or  had  conveyed  it 
to  Mr.  Hoke,  or  that  after  forfeiture  Mr.  Hoke  had  been  duly 
appointed,  or  was  by  that  act  appointed,  or  had  been  elected  by 
the  citizens,  and  was  approved  by  the  legislature,  and  therefore 
the  one  should  go  out  and  the  other  go  in,  it  would  be  plainly, 
as  respects  Mr.  Henderson's  title,  an  adjudication  against  it,  al- 
though the  subsequent  investment  of  the  title  in  Mr.  Hoke 
would  be  legislative.     Is  the  act  the  less  of  the  former  char- 
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acter  becaase  it  does  not  recite  an  aboee  by  ]  I 
other  cause  of  forfeiture?  Is  not  sucb  forfeitai  i 
it?  Forit  is  impossible,  in  the  nature  of  things,  ; 
can  be  rightfully  put  in,  unless  the  other  be  righ 
and  Mr.  Henderson  can  not  rightfully  be  depri'  i 
thing  he  claims  was  never  property,  or  has  ceas' : 
unless  behaa  parted  from  the  property  hehadin  I 
or  otherwise. 

This  act,  however,  is  not  restricted  to  one  c  i 
plieB  generally  to  all  the  clerks  in  every  county 
that  for  that  reason  it  can  not  be  a  judicial  act 
in  that  light,  is  wanting  in  the  preci'^ion  and  d  ' 
osually  belonging  to,  and  distinguishing  judicia 
But  nevertheless  it  partakes  of  that  character  ii 
on  the  former  ofiBcers.     If  valid,  it  compels  the  ' 
prive  the  officers  vrithout  further  inquiry  before 
fact  or  legal  sufficiency  of  any  cause  of  forfeitu   i 
If  the  legislature  can  not  itself  adjudge  a  forf<  : 
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BODS  elected  where  a  Tacancy  existed,  and  it  may  perba[)s  be  J 

admitted  that  they  are  also  valid,  and  confer  a  title  whenever 
the  pre-existiDg  rights  of  the  incumbents  shall  expire  by  lapse 
of  time,  or  cease  by  sarrender,  or  by  forfeiture,  for  aoy  cause, 
declared  by  law. 

The  question  is  not  now  upon  the  yalidity  of  the  title  under 
the  new  elections  to  the  office,  if  vacant,  or  when  it  shall  in 
future  become  so,  but  upon  the  right  claimed  under  it  to  imme- 
diate induction,  notwithstanding  the  office  is  already  full  by  a 
previous  legal  appointment  of  another  person.  To  sustain  this 
claim,  the  previous  appointment  must  be  vacated  or  the  officer 
adjudged  out.  When  the  act  proceeds  to  do  this,  it  becomes 
in  that  respect  an  adjudication.  Although  it  is  not  purely  so 
in  all  its  provisions,  and  may  not  in  any  be  conclusively  and 
definitely  so,  because  it  does  not  decide  inler  paries  by  name, 
yet  it  partakes  of  that  nature  for  the  reasons  already  stated, 
and  the  prohibition  of  the  constitution  is  as  imperative  against 
the  assumption  of  the  judicial  power  by  the  legislature,  in  com- 
bination with  their  legislative  authority,  as  if  the  act  were  a 
single  and  simple  one  of  direct  adjudication.  Creating  a  right, 
or  conferring  it  on  one  when  not  already  vested  in  another,  is 
legislation.  So  prescribing  the  duties  of  officers,  their  qualifi- 
cations, their  fees,  their  powers,  and  the  consequences  of  a 
breach  of  duty,  including  punishment  and  removal,  ore  all 
political  regulations,  and  fall  within  the  legislative  province. 
But  to  inflict  those  punishments,  after  finding  the  default,  is  to 
adjudge;  and  to  do  it  without  default  is  equally  so,  and  still 
more,  indefensible.  The  legislature  can  not  act  in  that  charac- 
ter, and  therefore,  although  their  act  has  the  forms  of  law,  it 
is  not  one  of  those  laws  of  the  land  by  which  alone  a  freeman 
can  be  deprived  of  his  property. 

Those  terms  "  law  of  the  land''  do  not  mean  merely  an  act  of 
the  general  assembly.  If  they  did,  every  restriction  upon  the 
legislative  authority  would  be  at  once  abrogated.  For  what 
more  can  the  citizen  suffer  than  to  be  "  taken,  imprisoned,  dis- 
seised of  his  freehold,  liberties,  and  privileges,  be  outlawed, 
exiled,  and  destroyed,  and  be  deprived  of  his  property,  his  lib- 
erty, and  his  life,"  without  crime  ?  Yet  all  this  he  may  suffer 
if  an  act  of  assembly  simply  denouncing  those  penalties  on  par- 
ticular persons,  or  a  particular  class  of  persons,  be  in  itself  a 
law  of  the  land  within  the  sense  of  the  constitution;  for  what 
is,  in  that  sense,  the  law  of  the  land,  must  be  duly  observed  by 
all,  and  upheld  and  enforced  by  the  courts. 


tlie  rigbts  of  property,  it  has  been  repeatedly  beld  in  tliis  etate, 
and  it  ia  believed  in  every  other  of  the  union,  that  there  are 
limitationa  upon  the  legislative  power,  notwitbataDding  those 
words;  and  that  the  clause  itself  means  that  such  legislative 
actons  profess  in  themselves  directly  to  punish  persona,  or  to 
deprive  the  citizen  of  bis  property,  without  trial  before  the  ju- 
dicial tribunals,  and  a  decision  upon  the  matter  of  right,  aa 
determined  by  the  laws  under  which  it  vested,  according  to  the 
course,  mode,  and  uBages  of  the  common  law,  as  derived  from 
our  forefathers,  are  not  effectually  "  laws  of  the  land,"  for 
those  purposes.  Although  in  some  instances  the  principle  may 
bnve  been  misapplied,  yet  it  seems  in  every  oase  in  which  it 
hnth  come  into  discussion,  to  be  admitted  to  be  a  sound  one, 
and  the  true  import  of  the  constitution.  It  was  early  asserted  in 
an  anouymouBcaseinlHayw.  29.  It  was  acted  on  again  in  Den 
on  dem.  Bayard  v.  Singleton  (Martin's  cases,  48),  in  1787,  in 
which  it  was  held  that  the  act  for  conferring  titles  derived  by 
purchase  from  the  commissioners  of  confiscated  property,  which 
directed  that  suite  brought  by  claimants  of  such  property 
should  be  dismissed  by  the  court  on  affidavit  of  the  defendant 
that  be  was  a  purchaser  from  the  commissioDer,  was  void.  It 
waa  elaborately  considered  in  the  case  of  the  Uniwrviiy  v.  Foy, 
1  Moipb.  68,  3  Hayw.  310;  and  declared  again  in  Den  on  dem. 
o/Mamillon  v.  JdaiM,  2  Murph.  161.  In  Alien  v.  Peden,  2  Car. 
Law,  638,  it  was  distinctly  decided  that  an  oct  of  the  legisla- 
ture emancipating  a  slave  against  the  will  of  his  owner  was 
plainly  in  violation  of  the  fundamental  law  of  the  land,  and  so 
void.  And  in  Doe  on  dem.  of  Bobinaon  v.  Barfield,  2  Murph. 
891,  that  a  deed  of  a  married  woman,  not  executed  according 
to  the  existing  law,  did  not  pass  the  title  to  lands,  notwith- 
standing an  act  of  the  legislature  passed  after  her  death,  enacted 
that  it  sboold  be  good  and  effectual  for  that  purpose. 

It  thus  appears,  that  in  respect  to  every  species  of  corporeal 
property,  real  and  personal,  the  principle  has  been  asserted  and 
appUed.  It  has  been  adjudged,  that  the  legislature  can  not 
seize  the  land  or  slaves  of  tbe  citizen  from  him,  and  confer  them 
on  another;  and  in  the  case  of  Alien  v.  Peden,  it  was  applied 
iu  a  remarkable  manner,  and  to  the  extent  that  the  legislature 
could  not  enact  that  the  property  in  a  slave  should  cease  and 
exist  in  no  person,  upon  tbe  ground,  I  presume,  that  it  was  not 
a  general  proviaion  for  tbe  extinction  of  slaveij,  but  the  de< 
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priviDg  of  a  single  citizen  of  his  property,  without  any  motive 
of  public  utility,  or  view  to  general  expediency. 

The  sole  inquiry  that  remains  is,  whether  the  office  of  which 
the  act  deprives  Mr.  Henderson  is  property.  It  is  scarcely 
possible  to  make  the  proposition  clearer  to  a  plain  mind,  accus- 
tomed to  regard  things  according  to  practical  results  and  real- 
ities, than  by  barely  stating  it.  For  what  is  property;  that  is, 
what  do  we  understand  by  the  term?  It  means,  in  reference  to 
the  thing,  whatever  a  person  can  possess  and  enjoy  by  right; 
and  in  reference  to  the  person,  he  who  has  that  right  to  the  ex- 
clusion of  others,  is  said  to  have  the  property.  That  an  office 
is  the  subject  of  property  thus  explained,  is  well  understood  bj 
every  one,  as  well  as  distinctly  stated  in  the  law  books  from  the 
earliest  times.  An  office  is  enumerated  by  commentators  on  the 
law  among  incorporeal  hereditaments;  and  is  defined  to  be  the 
right  to  exercise  a  public  or  private  employment,  and  to  take 
the  fees  and  emoluments  thereunto  belonging:  2  Bl.  Com.  36. 
A  public  office  has  been  well  described  to  be  this:  When  one 
man  is  specially  set  by  law,  and  is  compellable  to  do  another's 
business  against  iiis  will  and  without  his  leave,  and  can  demand 
therefor  such  compensation,  by  way  of  salary  or  fees,  as  by  law 
is  assigned;  to  the  doing  of  which  business  no  other  person  but 
the  officer,  or  one  deputed  by  him,  is  legally  competent:  Carth. 
478;  Leigh's  case,  1  Munf.  475.  That  the  purpose  of  creating 
public  offices  is  the  common  good,  is  not  doubted.  Hence, 
most  of  the  rules  regulating  them  have  a  reference  to  the  dis- 
charge of  the  duties,  and  the  promotion  of  the  public  con- 
venience; they  are  pro  commodo  populi.  Hence  they  are  not 
the  subjects  of  property  in  the  sense  of  that  full  and  absolute 
dominion  which  is  recognized  in  many  other  things.  They  are 
only  the  subjects  of  property  as  far  as  they  can  be  so  in  safety 
to  the  general  interest  involved  in  the  discharge  of  their  duties. 
This  principle  demands  that  different  rights  of  property  should 
be  recognized  in  different  offices.  It  is  one  of  the  ordinary 
rights  of  property  to  alien  and  dispose  of  it  at  pleasure;  but 
that  is  inadmissible  in  public  offices,  because  the  public  require 
a  responsible  person  to  answer  for  defaults.  Besides,  the 
power  of  alienation  is  not  the  test  of  property;  for  doubtless  it 
is  within  the  scope  of  legislative  authority  to  restrict  it  or  to 
deny  it,  as  in  the  laws  which  prescribe  the  ceremonies  necessary 
to  the  validity  of  wills,  or  conveyances  of  infants  and  manied 
women,  and  which  deny  altogether  the  power  of  conveying,  and 
which  interdict  all  conveyances  made  in  mortmain. 


It  i3  aaotlier  ordinary  right  of  property  to  haTe  the  power  of 
Babetitatiog  another  person  to  manage  it,  or  to  let  it  lie  idle  and 
unnnauaged.  Bub  the  former  ia  not  allowable  in  some  offices,  and 
the  latter  in  none.  Thecbiefezecative  office  and  judicial  offices 
can  not  be  delegated,  while  subordinate  ministerial  ones  may; 
for  there  would  be  no  security  that,  in  the  former  cases,  the  dele- 
gate would  be  competent,  and  no  responsibility  of  the  superior 
vonld  be  adequate  to  answer  the  consequences;  though  in  thft 
latter  it  ia  otherwise.  But  non-user  is  punishable  in  all  public 
officers,  and,  at  the  election  of  (he  public,  is  a  forfeiture.  So  a 
misdemeanor  or  corruption  in  office  may  be  punished  by  judi- 
cial senteuce  in  any  manner  prescribed  by  law,  incladingf  a  mo- 
tion aa  for  a  forfeiture.  These  are  all  restrictions  and  penalties 
to  secure  the  public  service,  which  is  the  object  in  creating  the 
office.  But  with  these  limitations,  and  the  like,  a  public  office 
is  the  subject  of  property,  as  every  other  thing  corporeal  or  in- 
corporeal, from  which  men  can  earn  a  livelihood  and  make 
^iu.  The  office  ia  created  for  public  pnrposes,  but  it  is  con- 
ferred on  a  particular  man,  and  accepted  by  him  as  a  source  of 
individnal  emolument.  To  the  extent  of  that  emolument  it  is 
private  property,  as  much  as  the  laud  which  he  tills,  or  the 
horse  he  rides,  or  the  debt  which  is  owing  to  him.  Between 
him  and  another  man,  none  will  deny  the  right  of  property. 
For  if  one  usurp  an  office  which  belongs  to  another,  the  owner 
may  have  an  action  for  damages  for  the  expulsion,  for  the  fees 
of  office  received,  and  a  remedy  by  quo  warraivo,  to  inquire 
into  the  right  of  the  usurper,  and  by  mandamus,  to  be  himself 
restored.  When  we  find  these  remedies  established  to  enforce 
the  right  of  admission  into  office,  to  secure  the  possession  of  it 
and  its  emoluments,  we  can  no  longer  doubt  that,  in  law,  an 
office  is  deemed  the  subject  of  property,  and  valuable  property, 
to  the  officer,  aa  well  as  an  institution  for  the  convenience  of 
the  people.  If  it  be  so,  it  falls  within  those  provisions  of  the 
constitution  which  secure  private  interests;  and  can  not  be 
divested  without  some  defaolt  of  the  officer,  or  the  cesser  of  the 
office  itself. 

These  ar«  the  general  principles  that  lead  the  court  to  the 
conclusion  that  the  act  of  assembly  is  invalid. 

In  oppositioo  to  them,  several  argnmenta  have  been  n^ed, 
which  the  court  haa  anxiously  considered,  but  without  a  change 
of  opinion. 

It  was  prinoipaUy  urged  that,  whatevei  may  be  the  role  ot  Oxi 
common  law,  yet  in  this  country,  and  under  our  repaUioui  m* 


692  HoEE  V.  Hendebson.  [N.  Curoliua, 

8titutioQ8,  public  offices  can  not  be  admitted  to  be  private  2>n.>p- 
erty;  but  the  offices  must  be  regarded  as  created  solely  for  the 
public  use,  and  therefore  as  subject  to  abolition  when  required 
by  the  general  interest,  of  which  the  legislature  is  exclusively 
to  judge.  This  argument  was  illustrated  by  the  additional 
observation,  that  by  the  contrary  doctrine,  a  system  requiring 
officers  for  its  execution  once  fixed,  would  be  unchangeably 
permanent,  the  absurdity  of  which  was  strongly  insisted  on 
and  proved  by  the  various  changes  in  our  judiciary  system, 
which  have  all  been  acquiesced  in  without  a  scruple  of  their 
constitutionality . 

The  court  does  not  perceive  the  least  reason  to  doubt  the 
validity  of  any  one  of  those  laws,  nor  to  question  any  part  of  the 
propositions  stated  by  the  counsel,  except  that  offices  can  not  be 
the  subjects  of  private  property.  Undoubtedly,  the  creation  of 
an  office  is  a  question  of  political  expediency;  so  is  the  qualifica- 
tion of  the  officer,  and  so  are  his  duties,  perquisites,  punish- 
ment, and  the  tenure  by  \vhich  he  holds  his  office.  By  conse- 
quence, they  are  the  subject  of  legislative  regulation.  And  as 
the  creation,  so  is  the  continuance  of  the  office,  a  question  of 
sound  discretion  in  the  legislature,  of  which  a  court  can  not 
question  the  exercise.  If  the  legislature  increase  his  duties 
and  responsibilities,  or  diminish  his  emoluments,  he  must  sub- 
mit, except  in  those  cases  in  which  (he  constitution  itself  has 
declared  the  duty  and  fixed  the  compensation;  because  in  the 
nature  of  things,  those  are  the  subjects  of  such  regulations  as 
the  general  welfare  may,  from  time  to  time,  dictate,  and  the 
office  must  therefore  have  been  conferred  and  accepted  subject 
to  such  regulation. 

The  legislature  is  charged  with  the  duty  of  securing  the  rights 
of  suitors,  and  of  all  persons  who  have  their  business  done  only 
by  the  clerks,  against  loss  through  the  person  thus  appointed  by 
the  law,  as  well  as  with  the  duty  of  securing  a  reasonable  com- 
pensation to  the  officer  for  his  time  and  labor.  It  is  competent, 
therefore,  to  call  for  large  official  bonds,  and  to  increase  or 
diminish  the  fees;  for  all  that  concerns  the  interest  of  the  com-* 
munity  at  large.  So  also  it  is  yielded,  for  the  like  reasons,  that 
the  office  itself,  when  it  ceases  to  be  required  for  the  benefit  of 
the  people,  may  be  abolished.  There  is  no  obligation  on  the 
legislature  or  the  people  to  keep  up  an  useless  office,  or  pay  an 
officer  who  is  not  needed.  He  takes  the  office  with  the  tacit  un« 
derstanding,  that  the  existence  of  the  office  depends  on  the 
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public  necessity  for  it;  and  that  the  legislature  is  to  judge  of 
that. 

But  while  these  postulates  are  conceded,  the  conclasions 
drawn  from  them  can  not  be  admitted.  They  are,  that  there 
can  not  be  priyate  property  in  public  offices;  and  if  there  be, 
that  the  officer  may  be  discharged  at  the  discretion  of  the  legis- 
lature.  Neither  of  these  propositions  is  believed  to  be  correct. 
The  former  has  been  already  considered  at  large;  and  to  what 
has  been  said  may  be  added  the  provisions  in  our  own  constitu- 
tion, guaranteeing  adequate  salaries  to  certain  officers,  and  de- 
claring that  no  person  shall  hold  more  than  one  lucrative  office 
at  one  time.  The  latter  by  no  means  follows  from  the  prem- 
ises. It  may  be  quite  competent  to  abolish  an  office;  and  true, 
that  the  property  of  an  officer  is  thereby,  of  necessity,  lost. 
Yet,  it  is  quite  a  different  proposition,  that,  although  the  office 
be  continued,  the  officer  may  be  discharged  at  pleasure,  and  his 
office  given  to  another.  The  office  may  be  abolished,  because 
the  legislature  esteem  it  unnecessary.  The  common  weal  is 
promoted  by  that  law;  at  least,  it  is  the  apparent  object,  and 
must  be  deemed  to  be  the  real  one.  But  while  the  office  re- 
mains, it  is  not  possible  that  the  public  interest  can  be  con- 
cemed  in  the  question,  who  performs  the  services  incident  to 
it.  The  sole  concern  of  the  community  is,  that  they  should  be 
performed,  and  well  performed,  by  somebody.  That  they 
should  be  done  by  one  particular  person  more  than  by  another, 
is  not  therefore  a  matter  of  expediency  in  any  sense;  and  hence 
it  can  not  be  the  subject  of  legislation,  that  one  man,  who  has 
the  faith  of  the  public  pledged  to  him,  that  he  should  have  the 
employment  for  a  certain  term,  and  who  has,  upon  that  faith, 
entered  upon  the  employment,  and  faithfully  executed  it, 
should  be  deprived  of  it  and  supplanted  by  another  man,  who 
is  to  do,  and  can  do  the  community  no  other  services  than  those 
already  in  a  course  of  performance  by  the  former. 

It  is  true  that  a  clerk,  like  all  other  officers,  is  a  public 
servant;  but  he  has  also  a  private  interest.  He  is  not  merely  a 
public  servant  and  political  agent.  If  he  were,  and  had  no  in- 
terest of  his  own,  he  might  be  discharged  at  pleasure.  The 
distinction  in  principle  between  agencies  of  the  two  kinds  is 
obvious.  The  one  is  for  the  public  use  exclusively,  and  is  often 
neither  lucrative  nor  honorary,  but  is  onerous.  To  be  deprived 
of  such  an  office  is  often  a  relief,  and  never  can  be  an  injury.  The 
other  is  for  the  public  service,  conjointly  vnth  a  benefit  to  the 
officer.    To  be  deprived  in  this  last  case  is  a  loss  to  the  officer. 
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If  it  arise  by  the  destruction  of  the  office,  it  is  a  loss  without 
au  injury;  because  the  right  of  the  officer  is  necessarily  depend- 
eut  upon  the  existence  of  the  office,  as  an  establishment  in  the 
political  economy  of  the  country.  But  if  it  arises  from  the 
trausfer  of  the  emoluments,  the  loss  then  becomes  an  injury; 
because  that  which  belongs  to  one  man,  as  a  thing  not  simply 
of  ideal  but  of  real  value,  is  taken  from  him  and  given  to  an- 
other. The  distinction  which  I  am  endeavoring  to  express  and 
explain,  may  be  fully  exemplified  by  the  difference  between  the 
public  agency  exercised  in  appointing  a  clerk,  and  that  exer- 
cised in  discharging  the  duties  of  a  clerk.  By  the  law,  the 
judges  of  the  superior  courts  and  the  justices  of  the  county 
courts  were  authorized  to  appoint  the  clerks  of  their  respective 
courts.  That  power  is  an  office  in  the  extended  sense  of  that 
word,  which  originally  signifies  duty,  generally;  but  it  is  not  » 
lucrative  or  a  valuable  office.  It  was  a  duty  to  be  performed 
exclusively  for  the  public  convenience,  and  with  reference  to  it 
alone,  without  any  benefit,  immediate  or  remote,  to  the  judges 
and  justices  as  individuals,  who  were  required,  by  oath,  not  to 
make  any  private  advantage  from  it,  but  to  give  their  voice  for 
the  appointment  of  only  such  persons  as  appeared  to  them  to 
be  sufficiently  qualified,  and  to  do  that  without  reward  or  the 
hope  of  it,  or  any  private  motive  whatsoever.  The  courts  were 
in  this  respect  not  exercising  a  judicial  function,  nor  serving 
for  emolument,  but  were  the  mere  ministers  of  the  law,  and 
naked  agents  of  the  body  politic  to  effect  an  end  purely  public. 
Such  political  agents  the  legislature  can  discharge  whenever  it 
shall  appear  to  them  that  the  end  can  be  better  effected  through 
other  agents. 

But  when  the  country  has  through  those  agents  appointed 
a  person  to  the  office  of  clerk,  though  he  also  is  a  servant  of  the 
public,  yet  he  is  something  more  than  a  naked,  uninterested, 
political  instrument.  For  the  term  for  which  the  law  assures 
the  office  to  him,  he  claims,  and  can  claim,  to  continue  to  be 
the  agent  of  the  public  to  discharge  the  duties  of  that  place, 
while  there  are  duties  remaining  to  be  discharged,  and  he  is 
ready  and  willing  to  perform  them.  Nor  is  there  anything  in 
our  constitution,  the  form  or  nature  of  our  government,  to 
change  the  character  of  this  right.  There  is  no  reason  why  a 
public  office  should  not  be  given  during  good  behavior.  The 
services  are  what  concern  the  countiy ;  and  they  may  be  expected 
to  be  best  done  by  those  whose  knowledge  of  them,  from  time 
and  experience,  is  most  extensive  and  exact.   Some  offices  can. 


under  Ihu  conatitutioa,  lie  granted  or  conferred  for  no  other 
term  but  tbat  of  good  behavior.  Such  ia  the  provieioa  re- 
epecliug  the  office  of  a  judge  and  justice  of  the  peace.  Cer- 
taiulf  that  is  not  introduced  eolel;  for  the  benefit  of  the  pursoDa 
holding;  those  offices,  hut  upon  the  great  public  c on ei deration, 
that  bo  who  is  to  decide  controversies  between  the  pow- 
erful and  the  poor,  and  especially  between  the  government  and 
an  individual,  should  be  independent.  In  the  tenure  of  Iiia 
ofSco,  of  all  control  and  lafluence  which  might  impair  his  im- 
partiality— whether  anch  control  be  essayed  through  the  frowns 
of  a  had  man,  or  through  the  adulation  of  an  artful  one,  or  auch 
infiueuce  be  produced  by  the  threats  of  the  government  to 
Tisit  non-conformity  to  their  will  by  depriving  bim  of  office, 
or  rendering  it  no  longer  a  means  of  livelihood.  For  these 
reasons,  the  constitution  has  fixed  the  tenure  of  the  judicial  office 
to  be  during  good  behavior.  The  people  have  said  that  the 
liberty  and  safety  of  the  citizen  required  that  it  should  not  be 
held  upon  any  other  tenure.  It  ia  clear,  therefore,  that  our 
ancestors  did  not  entertain  the  notion  that  such  a  tenure  was 
not  consistent  with  our  institutions  generally. 

It  is  true,  tbat  it  does  not  put  clerks  upon  the  same  basis. 
There  was  not  the  same  reason  for  it.  The  public  interest  did 
not  require  that  any  law  should  bo  laid  down  to  the  legislature 
as  to  the  tenure  of  those  offices;  but  it  was  left  to  their  discre- 
tion, as  expediency  might  from  time  to  time  require  it  to  bo 
altered.  It  was,  therefore,  in  the  power  of  the  legislature  to 
confer  such  offices  for  life,  or  during  good  behavior,  or  durmg 
pleasure,  or  for  any  term  of  years,  determinable  with  life  at  an 
earlier  day.  For  an  absolute  term  of  years  it  could  not  be 
granted;  as  upon  the  death  of  the  officer,  it  would  in  that  case 
go  to  hia  executor,  which  would  be  inadmissible,  aince  the  office 
concerns  the  administration  of  justice,  and  an  incompetent 
person  might  be  introduced  into  it.  It,  however,  pleased  the 
legislature  to  make  the  tenure  during  good  behavior.  When 
they  did  so,  it  was  quite  vrithin  their  competency  to  alter  it  sub- 
Bequentty.  But  such  alterations  must  operate  prospectively, 
and  oa  regulations  for  future  appointments  and  future  enjoy- 
ment. As  to  those  to  whom  the  grant  was  made  for  life,  an 
estate,  a  property  veated;  which  can  not  be  diveated  without 
default  or  crime. 

This  oonrse  of  reasoning  in  eome  degree  anticipates  some 
other  ailments  urged  for  the  plaintiff;  which,  however.  It  may 
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be  more  becoming  to  state  distinctly,  and  consider  more  par- 
ticularly. 

It  was  said,  that  as  the  tenure  was  necessarily  at  the  will  of 
the  legislature,  he  who  took  the  office  reoeiTed  it  subject  to 
such  alteration  of  tenure,  as  well  as  of  duties  and  emoluments, 
as  the  legislature  might  prescribe.  And  the  distinction  be- 
tween the  tenure  of  the  judicial  office  as  being  constitutional 
and  unalterable,  and  that  of  a  clerk  as  being  statutory,  and 
therefore  alterable,  was  strongly -urged. 

The  distinction  is  admitted,  but  not  the  argument  derived 
from  it.  The  constitution  restrains  the  legislature  from  ap- 
pointing a  judge  or  justice  of  the  peace,  except  during  good 
behavior.  It  does  not  restrain  them  in  respect  to  a  clerk,  but 
allows  that  office  to  be  given  for  a  longer  or  a  shorter  term,  as 
may  be  most  expedient.  The  question  is,  what  is  the  effect  of 
a  grant  for  a  particular  period  ?  Can  the  duration  be  afterwards 
lessened  to  the  prejudice  of  a  grantee?  We  think  not;  because 
he  acquires  a  property.  That  it  may  be  lessened  in  reference 
to  new  appointments,  can  not  be  contested;  but  that  it  can,  in 
respect  to  existing  ones,  involves  the  propositions  already  dis- 
cussed, that  an  office  is  not  the  subject  of  private  property,  and 
that  private  property  may  be  seised  without  judicial  sentence, 
and  even  without  compensation.  This  property  does  not  differ 
from  that  in  other  subjects,  as  far  as  it  is  allowed  at  all.  In 
lands  there  may  be  estates  in  fee,  for  life  or  for  years.  The 
legislature  may  grant  the  public  domain  in  any  of  those  estates; 
but  if  it  please  them  once  to  grant  it,  the  grant  is  irrevocable, 
and  the  estate  can  not  be  resumed.  It  becomes  the  land  of  a 
citizen,  and  can  not  be  taken  from  him  by  a  law,  without  the  action 
of  his  peers,  as  a  jury,  to  pass  on  the  facts,  and  of  a  court  to 
determine  the  title.  It  is  further  said  that  the  distinction  between 
these  offices,  as  derived  from  the  constitution  and  a  statute,  is 
exhibited  in  the  power  to  alter  the  compensation.  That  the 
clerk  must  be  considered  as  holding  office  at  the  will  of  the 
legislature,  while  the  fees  depend  entirely  on  their  pleasure; 
whereas,  a  judge,  who  holds  his  office  independent  of  that  will, 
is  necessarily  entitled  to  his  salary  as  stipulated  to  be  paid  to 
him.  Upon  this  latter  proposition,  a  person  in  my  situation  can 
not  be  expected  to  express,  and  can  not  properly  express,  an 
opinion.  But  taking  it  to  be  true,  it  does  not  establish  the 
point  to  which  it  is  adduced.  If  it  be  true,  it  arises  as  an  inci- 
dent to  the  independent  tenure  of  the  judicial  office  fixed  by 
the  constitution.  c 
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No  Bnch  object  was  in  view,  in  respeot  of  a  derica}  office. 
All  that  is  intended  is,  that  the  legislature  shall  allow  such  fees 
as  are  adequate  to  the  liyehhood  of  the  clerk,  and  as  a  compen- 
sation for  his  labor.  It  is  supposed  that  a  sense  of  justice  will 
ever  influence  the  legislature  to  do  this,  and,  if  not,  that  the 
public  interest  will.  For  this  argument  assumes  that  the  office 
is  still  necessary  to  the  public  conyenience,  and  continues,  by 
law,  to  exist.  Without  a  competent  officer,  with  a  competent 
livelihood,  the  office  must  be  unfilled,  except  by  compulsion, 
and  if  occupied,  the  duties  will  be  unperformed.  No  danger 
therefore  could  have  been  apprehended,  that  the  legislation  on 
tbis  subject  would  be  unjust  to  the  officer,  who,  in  the  line  of 
bis  official  duty,  can  neyer  be  called  to  do  an  act  which  will 
render  him  obnoxious  to  the  goyemment  or  the  men  of  power 
of  his  day.  Nor  was  the  danger  more  to  be  expected,  that  the 
public  interest  would  suffer  by  the  legislature  not  providing 
proper  and  sufficient  offices,  in  which  the  business  of  the  citizens 
might  be  transacted;  and  if  such  inconvenience  should  at  any 
time  arise,  it  could  be  only  temporary,  and  would  be  redressed 
upon  another  election  of  representatives.  The  analogy  between 
those  offices,  in  this  respect,  does  not  therefore  exist  as  sup- 
posed; and  it  may  well  be  that  the  legislature  can  regulate 
the  emoluments  and  prescribe  the  duties  and  punishments  of 
the  clerk,  without  possessing  the  power  of  depriving  him  of 
office,  merely  for  the  sake  of  benefiting  another  person. 

Nor  do  those  powers,  nor  that  of  abolishing  the  office  alto- 
gether, which  are  readily  conceded  to  the  legislature,  involve  the 
further  one  of  depriving  the  officer  of  his  office,  while  it  con- 
tinues. 

It  has  been  urged  that  it  is  vain  and  futHe  for  the  court  to 
refuse  to  execute  this  law,  and  to  uphold  Mr.  Henderson's  title, 
because  if  the  legislature  be  determined  in  their  purpose,  they 
can  be  still  more  unjust  by  destroying  the  office  itself,  or  taking 
away  the  fees. 

There  are  several  answers  to  that  argument.  The  abolition 
of  the  office  depends  upon  the  necessity  for  it  in  the  opinion  of 
the  legislature  and  of  the  people;  if  useful,  doubtless  it  will  be 
preserved;  and  if  it  be  not,  private  interest  must  yield  to  gen- 
eral convenience.  But  admitting  it  to  be  necessary,  and  that 
Mr.  Henderson  is  constitutionally  entitled  to  it  during  his  good 
behavior,  it  is  not  to  be  expected,  nor  apprehended;  it  can  not 
be  imputed  to  the  legislature  that  it  will,  for  the  indirect  pur- 
pose of  expelling  by  starvation,  render  the  office  more  onerous. 
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without  adequate  compensation,  or  take  awaj  the  i^mpeusation 
altogether,  while  the  duties  remain  as  they  are.     If  such  a  law 
were  to  pass,  it  would  itself  be  unconstitutional — that  being  the 
object.     If  the  purpose  were  declared  in  the  law  in  such  terms, 
that  the  court  could  sav  that  the  act  was  passed  upon  no  other, 
the  same  duty  would  then  be  imposed  on  the  court  which  we 
are  now  discharging.     But  if  the  law  be  couched  in  general 
terms,  so  that  the  court,  which  can  not  inquire  into  motives  ut>t 
avowed,  could  not  see  that  the  act  had  its  origin  in  any  other 
consideration  but  public  expediency,  and  therefore  would  be 
obliged  to  execute  it  as  a  law;  still  it  would  not,  in  reality,  be 
the  less  unconstitutional,  although  the  court  could  not  pro- 
nounce it  so.     It  would  be  law,  not  because  it  was  constitu- 
tional, but  because  the  court  could  not  see  its  real  character, 
and  therefore  could  not  see  that  it  was  unconstitutional.     It 
would  not  be  constitutional  as  a  provision  which  deprives  a 
citizen  of  his  property;  but  it  would  be  held  so,  because  we 
should  be  obliged  to  regard  it  as  not  having  such  a  provision. 
The  argument  is  therefore  unsound  in  this:  That  it  supposes 
(what  can  not  be  admitted  as  a  supposition)  the  legislature  will 
debiguedly  and  willfully  violate  the  constitution,  in  utter  disre- 
gard of  their  oaths  and  duty.     To  do,  indirectly,  in  the  abused 
exercise  of  an  acknowledged  power,  not  given  for,  but  perverted 
to  that  purpose,  that  which  is  expressly  forbidden  to  be  done 
directly,  is  a  gross  and  wicked  infraction  of  the  constitution; 
and  the  more  so,  because  the  means  resorted  to,  deprive  the 
injured  person,  and  are  designed  to  deprive  him,  of  all  redress, 
by  preventing  the  question  becoming  the  subject  of  judicial 
cognizance. 

But  that  is  not  the  only  test  of  the  constitutionality  of  an 
act  of  the  legislature.  There  are  many  laws,  palpably  uncon* 
stitutional,  which  never  can  be  the  subjects  of  legal  contro- 
versies. Not  to  allude  to  the  causes  which  have  been  recently 
the  themes  of  the  bitterest  political  controversies,  several  in- 
stances of  much  simplicity  may  be  adduced  from  our  state  gov- 
ernment The  constitution  of  this  state  provides,  that  the 
governor,  judges,  attorney-general,  treasurer,  and  other  officers 
shall  be  elected  by  the  general  assembly  by  ballot,  and  that 
certain  of  them  shall  have  adequate  salaries  during  their  con- 
tinuance in  office.  Suppose  the  legislature  to  refuse  to  elect 
those  officers;  or  to  give  them  salaries;  or,  after  assigning  them 
salaries  in  a  statute,  to  refuse  to  lay  taxes,  or  to  collect  a  rev- 
enue to  pay  them.    All  these  would  be  plain  breaches  of  con* 
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stitutional  duty;  and  yet  a  court  could  give  no  remedy,  but  it 
must  be  left  to  the  action  of  the  citizens  at  large  to  change  un- 
faithful for  more  faithful  representatives.  Yet  no  one  will  say 
that  the  legislature  can,  by  law,  remove  the  governor  or  a  judge, 
or  any  other  head  of  a  department,  because  they  can  unconstitu- 
tionally refuse  to  provide  salaries  for  them,  and  the  courts  can  not 
compel  the  raising  of  such  salaries.  Nor  can  it  be  said,  because 
there  can  not  be  such  compulsion,  that  therefore  the  law  is  con- 
stitutional. All  that  can  be  said  is,  that  such  is  the  imperfec- 
tion of  all  human  institutions,  that  it  is  not  possible  to  antici- 
pate and  provide  against  all  vices  of  the  heart,  more  than  all 
errors  of  the  head;  and  that,  after  every  precaution,  much  re- 
liance must  be  placed  in  the  integrity  of  our  fellow-men,  and 
that  such  confidence  is  liable  to  be  abused.  But  I  think  it  may 
safely  be  assumed,  as  is  done  in  the  constitution,  with  all  the 
responsibilities  of  the  legislative  representatives  to  their  con- 
stituents under  frequent  elections,  with  all  the  clear  declarations 
of  the  rights  of  the  citizen  in  that  instrument,  with  the  division 
of  the  powers  of  government  made  in  it,  whence  arise  the  pow- 
ers and  the  duty  of  the  judiciary  to  ascertain  the  conformity  of 
a  statute  with  the  constitution;  that  with  all  these  guards 
against  abuse,  the  danger  of  a  willful  and  designed  violation  is 
never  to  be  apprehended.  No  arguments,  therefore,  in  favor 
of  the  necessity  of  executing  a  particular  act,  apparently  in- 
consistent with  the  constitution,  can  be  drawn  from  any  sup- 
posed ability  of  the  legislature  to  effect  the  same  end  by  indi- 
rect means,  which  are  beyond  the  cognizance  and  control  of  the 
judiciary.  When  such  an  abuse  shall  occur,  it  will  devolve  on 
the  people  themselves  to  correct  it,  and  not  on  us  as  a  portion 
of  their  subordinate  agents. 

I  have  omitted  to  consider  in  its  proper  place,  another  objec" 
tion  made  by  the  counsel  for  the  defendant,  and  must  thereforo 
now  take  notice  of  it.  It  has  been  said,  that  the  obligation  to 
continue  in  o£Bce  ought  to  be  mutual,  to  be  complete,  and  that 
such  is  not  the  case,  because  the  officer  may,  at  his  pleasure, 
resign.  The  argument  on  behalf  of  the  power  to  discharge  an 
officer,  assumes  the  right  of  the  officer  to  discharge  himself; 
and  in  that  point  differs  entirely  from  the  law  as  it  stands  in 
the  conception  of  the  court.  An  officer  may  certainly  resign; 
but  without  acceptance,  his  resignation  is  nothing  and  he 
remains  in  office.  It  is  not  true  that  an  office  is  held  at  the 
will  of  either  party.  It  is  held  at  the  will  of  both.  Qenerally 
resignations  are  accepted;  and  that  has  been  so  much  a  matfcez 
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of  course,  with  respect  to  lucrative  ofiSces,  as  to  have  grown  into 
a  common  notion  that  to  resign  is  a  matter  of  right.  But  it  is 
otherwise.  The  public  has  a  right  to  the  services  of  all  the 
citizeus,  and  may  demand  them  in  all  civil  departments  as  well 
as  in  the  military.  Hence  there  are  on  our  statute  book  several 
acts  to  compel  men  to  serve  in  offices;  as  the  act  of  1741,  which 
inflicts  a  penalty  on  one  appointed  a  constable,  and  neglecting 
or  refusing  to  qualify;  the  act  of  1777,  which  compels  a  sheriff 
to  serve  at  least  one  year;  the  various  acts  directing  the  ap- 
pointment and  services  of  overseers  of  the  road;  and  the  recent 
statutes  restraining  certain  militia  officers  from  resigning  under 
five  years,  and  the  like.  Every  man  is  obliged,  upon  a  general 
principle,  after  entering  upon  office,  to  discharge  the  duties  of 
it  while  he  continues  in  office,  and  he  can  not  lay  it  down  until 
the  public,  or  those  to  whom  the  authority  is  confided,  are 
satisfied  that  the  office  is  in  a  proper  state  to  be  left,  and  the 
officer  discharged.  The  obligation  is,  therefore,  strictly  mutual, 
and  neither  party  can  forcibly  violate  it.  If,  indeed,  the  pub- 
lic change  the  emoluments  of  office,  it  is  another  question, 
whether  that  be  not  an  implied  permission  for  the  officer  to 
retire  at  his  election,  unless  the  contrary  be  provided  in  the  law. 
For  I  can  not  doubt,  that  the  legislature  has  the  perfect  power, 
if  it  choose  arbitrarily  to  exercise  it,  of  compelling,  not  indeed 
a  particular  man  designated  in  a  statute  by  name,  but  any  citizen 
elected  or  appointed,  as  by  law  prescribed,  to  serve  in  office 
even  against  his  will.  I  have  mentioned  some  instances  in 
which  it  is  done;  and  there  is  no  reason  why,  making  due  com- 
pensation, it  may  not  be  done  as  to  all  offices. 

It  is  true  that  non-user  of  an  office  is  a  forfeiture  of  it;  and 
that  is  spoken  of  as  a  penalty  and  punishment  in  itself.  But  it 
is  not  the  only  punishment,  and  is  a  punishment  only  when 
the  office  is  itself  valuable.  Such  a  forfeiture  does  not  dis- 
charge the  officer,  but  at  the  election  of  the  sovereign;  for  that 
would  be  to  say  that  an  onerous  office  could  not  be  conferred. 
The  officer  may  be  punished  by  removal  for  non-user  as  a  for- 
feiture, or  he  may  be  kept  in  office,  and  punished  personally 
for  non-user  as  a  crime. 

It  is  lastly  said,  that  it  can  be  no  injury  to  remove  an  officer, 
because  the  salary  is  taken  to  be  but  a  just  compensation  for 
his  time  and  labor,  and  when  the  public  do  not  take  the  latter, 
the  officer  can  have  no  demand  for  them.  This  position  is 
rather  an  artful  than  a  solid  or  fair  argument.  It  is  true 
that  to  the  officer  is  left  the  command  of  his  own  time,  and  the  (| 
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application  of  his  own  labor,  and  the  fruits 
true  that  he  does  not  suffer  bj  being  depri^ 
deprived  ?    Of  an  employment,  the  immedi 
hood,  the  preparation  for  which  has  been  tli 
may  be,  of  his  life,  to  which  he  has  served 
ship,  and  to  which  he  has  devoted  himsell 
lines  of  life,  or  other  roads  to  fortune  whicl: 
his  free  choice.    True  he  is  free  to  work  at 
but  he  is  fit  for  none;  he  knows  but  this, 
tion  of  one  bred  to  the  agriculture  of  our  cc 
legislature  should  say:  "  Till  the  ground  n : 
Bilk,  or  weave  muslin."    His  labor  is  not  i 
Bcription,  but  he  hangs  a  burden  on  himsc  I 
employment  to  which  he  is  competent  is  d(  i 
is  therefore  undeniable.     The  only  questi : 
such  an  one  as  the  legislature  can  rightfull  i 
as  already  stated,  that  they  may,  if  it  be  c 
consequence  of  a  general  law  really  passe< 
abolishing  useless  offices,  as  a  species  of  g  i 
tion.    But  that  they  can  not,  if  the  offices  i 
officer  is  deprived  of  his  property  therein,  i 
without  trial,  for  the  single  and  sole  pui  i 
another. 

It  became  the  court  to  consider  this  subj  i 
all  its  bearings.  We  have  done  so  without  i 
either  side  from  the  direct  line  of  the  law 
but  with  the  utmost  respect  for  the  opini(  : 
those  from  whom  we  differ.  But  having  n  . 
above  stated,  upon  which  no  member  of 
are  obliged  to  pronounce  it  as  a  duty  nc 
being  a  known  duty,  we  do  so  without  i 
of  the  right  of  the  citizen,  and  of  the  invi< 
mental  law  of  the  land. 

The  judgment  of  the  superior  court  musi 

By  CouBT.    Judgment  affirmed. 

Offices — How  fab  Subject  to  Lxoislativs 
oUdmed  on  the  part  of  the  officer  that  he  was  in  i 
oonseqnenoe,  his  salary,  tenure,  eta,  were  withou 
The  claim  in  mch  an  onrestriotod  form  has  been  ] 
fai  all  of  the  states,  except  North  Carolina,  and  i 
has  been  denied  in  Mo, 

In  Conner  ▼.  New  Tork^  2  Sandf  .  355,  the  plai 
county  of  New  Tork,  bnmght  an  action  to  reoo 
vnder  protest.    The  case  was,  that  at  the  time  of 
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tion  consisted  in  fees,  and  that  by  a  subsequent  act,  his  compensation  vn% 
directed  to  be  by  salary,  and  he  was  required  to  pay  over  to  the  city  the 
fees  by  him  collected.  The  fees  being  of  much  greater  amount  than  the 
salary  allowed  him,  the  action  was  brought.  Among  the  numerous  grounds 
urged  by  him  in  favor  of  his  recovery,  was  that  his  right  to  his  original  com* 
pensation  arose  under  contract,  and  was  in  consequence  beyond  the  control  of 
the  legislature. 

But  the  court,  denying  this  view,  said :  "We  think  it  must  be  sasumed  that 
there  is  no  contract,  escpress  or  implied,  between  a  public  officer  and  the  goir- 
emment  whose  agent  he  is.  The  latter  enters  into  no  agreement  that  he 
shall  receive  any  particular  compensation  for  the  time  he  shall  hold  office; 
nor,  in  the  case  of  a  statutory  office,  that  tlie  office  itself  shall  continue 
any  definite  period.  Where  the  constitution  limits  the  compensation,  it  is 
beyond  legislative  control;  but  that  makes  no  contract.  The  people  have 
the  control  in  their  sovereign  capacity,  as  the  legislature  has  in  statutory 
offices.  *  *  *  On  the  part  of  the  officer,  there  is  still  less  in  the  nature  of  a 
contract.  Whether  he  holds  under  a  constitution  or  a  statute,  he  is  under  no 
obligation  to  discharge  his  duties  a  single  day.  He  may  resign  at  any  time, 
ind  no  power  of  the  goyemment  can  prevent  him:  United  States  y.Mdwards, 
4  McLean,  467.  The  legislature  may  attach  penalties  to  a  refusal  to  serve 
in  a  public  station,  but  that  does  not  affect  the  question."  The  court  there- 
fore held  that  the  officer  had,  as  against  the  state,  no  vested  right  or  pro- 
prietary interest  in  his  office,  and  that  he  should  not  be  heard  to  complain 
of  a  reduction  made  in  his  salary  by  the  legislature,  at  a  time  subsequent 
to  his  election.  A  different  doctrine,  says  the  courts  is  unsupported  by  other 
authority  than  that  of  flohe  v.  Henderson, 

The  decision  was  affirmed  in  the  court  of  appeals,  1  Seld.  285.  There 
Buggies,  0.  J.,  says,  speaking  of  the  nature  of  offices,  and  why  they  should 
be  under  legislative  control:  "  Public  offices  in  this  state  are  not  incorporeal 
hereditaments,  nor  have  they  the  character  or  qualities  of  grants.  They 
are  agencies.  With  few  exceptions,  they  are  voluntarily  taken,  and  may 
at  any  time  be  resigned.  They  are  created  for  the  benefit  of  the  public, 
jmd  not  granted  for  the  benefit  of  the  incumbent.  Their  terms  are  fixed 
with  a  view  to  public  utility  and  convenience,  and  not  for  granting  the  emol- 
uments during  that  period  to  the  officeholder."  In  CommonweaUh  v.  Baam^ 
6  Serg.  &  B.  622,  the  salary  of  an  officer  had  been  reduced,  and  for  iden- 
tical reasons  the  court  refused  to  grant  him  his  demanded  redress.  They 
said  that  it  was  not  obligatory  upon  the  officer  to  serve  out  his  term,  that 
his  service  was  not  in  the  nature  of  a  hiring  for  any  definite  period,  and 
they  dwell  much  upon  the  inconvenience  which  would  result  if  an  officer 
were  entirely  beyond  the  control  of  the  legislature,  once  elected,  beoansa 
of  its  being  holden  that  he  was  in  under  contract.  Indeed,  the  argvmento 
ab  tncorwenienti  is  one  much  relied  on  in  this  class  of  eases. 

But  as,  if  the  officer  held  under  oontraet»  he  was  protected  by  the  con- 
stitution of  the  United  States,  the  final  adjudication  of  the  subject  be- 
longed to  tlie  national  tribunals. 

The  question  was  brought  before  them  in  BuUer  ▼•  Penn^hamia,  10  How. 
Q.  S.  402.  In  1836,  the  state  of  Pennsylvania  passed  a  law  directing  canal 
eonmiissioners  to  be  appointed  annually  by  the  governor,  and  that  their  term 
of  office  should  begin  on  the  first  of  February  of  each  year.  The  pay  was  four 
dollars  per  diem.  In  April,  1843,  certain  persons  being  then  in  office  as  oom« 
missioners,  the  legislature  passed  another  law,  providing  amongst  other  things, 
that  the  per  diem  should  be  only  three  dollars,  the  reduction  to  take  effeol 
upon  the  psasage  of  the  law;  and  thfttia  tiio  following  October  commiasioiMn 


should  be  elected  by  the  people.  The  commiBBionen  claimed  the  full  allow- 
anoe  during  their  entire  year,  npon  the  ground  that  the  state  had  no  right  to 
{Mat  Jt  lav  impairing  the  obligation  of  contracts.  The  inpreme  court  held  that 
claim  not  valid,  and  that  the  atate  law  was  constitutional,  re-asserting  the 
doctrioelaid  downinthe  atate  courts,  that  officere  were  only  agents  appointed 
for  the  benefit  of  the  people,  who  could  vary  the  agency  in  the  manner  that 
beat  pleated  them.  The  oonrt  point  oot  how  awkward  and  inconvenient 
would  be  the  coDBeqnences  that  would  nnavoidably  flow  from  the  other  con- 
struction. There  are  many  othercaaes  of  likeimport,  but  as,  though  differing 
in  language,  they  are  repetitions  aa  to  the  reasoning,  it  is  uaelea*  to  do  mora 
than  ailudo  to  them  with  reference  to  the  points  decided. 

Then,  as  deciding  that  an  office  may  be  abolished  during  the  term  for 
wliicb  the  incninbent  was  elected,  reference  may  bo  mode  to  Wilcox  v.  Rod- 
man, 46  Mo.  323;  Ptrkiat  v.  Oorbin,  45  Ala.  103;  State  ct  al.  v.  Douglae,  2S 
Wia-  428;  JfAiUinffton  v.  Polk,  1  Har.  &  J.  230;  K«o>ip  v.  Piguo  Bani,  1 
Ohio  St.  S16;  WaOca-  v.  PtelU,  18  Ind.  264.  As  deciding  that  during  the 
time  for  which  the  incumbent  was  elected,  the  salary  or  the  eraoluments  of 
his  office  may  be  decreased:  Alexander  r.  McKeiair,  2  8.  C.  (N.  S.)  61;  Slale 
V.  Davit.  44  Mo,  129;  Th«  Stale  v.  Dta»,  E.  M,  Charlt  397;  Bartfr  u.  Pitf- 
bur-jh,  4  Barr.  51;  PeopU  v.  Hull,  46  N.  Y.  57;  S.  C,  7  Am.  Rep.  302.  That 
without  aboliahiiig  the  office,  the  lugialaturo  may,  before  the  cxpiratioa  of 
the  term  of  the  iucnmbent,  legislate  him  out  aud  another  into  the  office: 
Bryan  V.  Cattell,  15  la.  538;  Tajt  v.  Adams,  3  Gray,  126;  Stnte  el  al.  v. 
DougUu,  28  Wis.  423;  Alexander  v,  JlcSenae,  2  S.  C.  (N.  8.)  81;  Stale  v. 
Davit,  44  Mo,  129;  People  v.  Ilcukell,  6  CaL  357;  AUomeif-geMral  v.  Squiret, 
14  Id.  12;  People  v.  Banvard,  27  la.  470;  Slatidi/oH  v.  Winnntt.  1  Duv.  440; 
Svniii  Y.  Populwi,  22  La.  An.  121.  But  in  North  Carolina,  the  doctrine 
held  is  somewhat  different,  In  the  principal  case,  the  official  is  declared  to 
have  a  vested  right  in  his  office.  Aud  that  though  it  ia  within  the  power  of 
the  lejpslature  absolutely  to  abolish  the  office,  yet  it  ia  without  their  power, 
daring  the  lucumbont's  term  of  office,  to  legislate  him  from  office,  while  yet 
leaving  the  office  ia  existence.  For  if  this  were  allowed,  then,  as  there  is  a 
'  vested  right  in  the  incumbent  to  his  office,  it  woold  follow  that  by  mch  legii> 
lative  enactment  ho  was  deprived  of  his  property,  withont  having  had  k 
bearing  before  the  judicial  trihunala  of  the  countiy. 

But  if  the  incumbent  has  a  vested  interest  in  his  office,  it  must  necessarily 
be  becanae  of  contract  existing  between  himself  and  the  state,  and  it  is  upon 
that  gronnd  that  the  protection  accorded  the  offioer  la  placed  in  the  subse- 
quent case  of  King  v.  Hunter,  65  N.  C.  603,  the  court  saying:  "  Nothing  ia 
better  settled  than  that  on  office  is  property.  The  incumbrait  hoa  the  earns 
right  to  it  that  he  has  to  any  other  property.  There  ia  a  contract  between 
falut  aud  the  state  that  ho  will  discharge  the  duties  of  hi*  office,  and  he  ia 
pledged  by  his  bond  and  oath;  and  that  he  shall  have  the  emolumenta;  and 
the  state  is  pledged  by  its  honor.  When  the  contract  ia  struck,  it  ia  as  com- 
plete and  binding  as  a  contract  between  individuals;  and  it  can  not  be  abro- 
gated or  impaired,  except  by  the  consent  of  both  parties.  Wa  do  not  wiah 
to  be  nnderstood  as  holding  that  there  it  any  iron  rule  of  construction  of  the 
details  of  the  contrary;  on  the  contrary,  there  mutt  be  some  flexibility  to 
■□it  the  conveoience  of  the  public  and  the  convenience  of  the  offiosr,  such  as 
would  be  implied  from  the  nature  of  the  contract,  and  such  as  oircnmstanoes 
make  neoesaary,  ex  gratia,  that  if  it  happened  that  the  emolninents  are  so  in- 
adequate that  for  them  the  officer  can  not  a0brd  to  serve  the  public,  they 
nay  be  increaaed,  or  if  they  be  so  ertravagant  as  to  hs  bordenaome  to  the 
pvblic,  thsy  may  be  diminishBd.     But  this  must  be  dona  in  good  fsiQi  and 
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in  fair  dealing,  and  with  no  view  to  evade,  or  directly  or  indirectly  to  im- 
pair the  sabatance  of  the  contract.*'  See,  too,  CotUn  v.  SlUs,  7  Jones,  545; 
Brown  v.  Turner^  70  N.  O.  93;  Vann  v.  Pipkin,  77  Id.  408.  How  far  Um 
flexible  roles  entering  into  the  composition  of  the  contract  would  permit  the 
legislative  interference  to  go,  the  court  does  not  say,  but  it  would  seem,  from 
the  language  above  quoted,  that  it  might  possibly  be  held  that  it  would  be 
without  the  power  of  the  legislature  to  unreasonably  reduce  the  salaiy  of  an 
officer.     Such  a  doctrine  would  certainly  receive  countenance  nowhere  einu 

It  may  be  proper  to  obeerve  that  the  principal  case  has  been,  in  tenns^ 
denied  in  Conner  v.  New  York,  2  Sandf.  355;  Alexander  v.  McKenzU^  2  &  C. 
(N.  S.)  81;  Standiford  v.    Wingate^  2  Duv.  440. 

With  all  deference  to  the  North  Carolina  courts,  the  conclusion  may  yet 
be  drawn,  with  Mr.  Pomeroy,  that:  '*  It  may,  therefore,  be  considered  as  a 
settled  point  of  constitutional  law,  settled  both  by  the  national  and  state 
courts,  that  a  public  office  beara  no  resemblance  to  a  contract;  and  that  1^- 
islatures  have  full  power  over  the  public  offices  of  a  commonwealth,  except 
so  far  as  they  may  be  restrained  by  the  local  constitutions.  The  daase  of 
the  United  States  constitution  which  prohibits  state  laws  impairing  the  ob- 
ligation of  contracts,  has  no  application  whatever  to  this  subject:**  Pomeroy 
on  Const.  Law,  sec  553. 

But  although  offices  are  employments  in  behalf  of  the  public,  it  does  not 
follow  that  all  employments  in  such  behalf  are  offices;  such  employment  may 
well  constitute  a  contract,  and  if  such  be  the  case,  then  that  employment  is 
without  the  power  of  the  state.  The  late  case  of  HaU  v.  H'iscofwm,  decided  by 
the  supreme  court  of  the  United  States  November  15,  1880,  exemplides  this. 
There  Hall  and  othera  had  been  appointed  by  an  act  of  the  legislature  com- 
missioncra  to  make  a  survey  of  the  state.  The  governor  was,  by  the  same 
act,  directed  to  enter  into  a  contract  with  each  commissioner  for  the  perform- 
ance of  his  allotted  work,  etc  Such  contract  was  entered  into  accordingly. 
Subsequently  the  act  above  mentioned  was  repealed,  and  it  was  held  that  the 
employment  of  plaintiff  was  not  an  office  which  the  legislature  had  a  right 
to  abolish  at  pleasure,  but  a  contract,  the  obligation  of  which  could  not  be 
impaired  by  a  state  legislature.  See,  also.  United  States  v.  HartweU,  6  WalL 
393,  where  the  following  distinction  is  taken  between  government  offices  and 
government  contracts:  An  office  is  a  public  station  or  employment  conferred 
by  the  appointment  of  government.  The  term  embraces  the  ideas  of  tenure, 
duration,  emolument^  and  duties.  The  employment  of  defendant  was  in  the 
public  service  of  the  United  States.  He  was  appointed  punuant  to  law,  and 
his  compensation  was  fixed  by  law.  *  *  *  A  government  office  is  differ^ 
ent  from  a  government  contract.  The  latter,  from  its  nature,  is  necessarily 
limited  in  its  duration,  and  specific  in  its  objects.  The  terms  agreed  upon  de- 
fine the  rights  and  obligations  of  both  parties,  and  neither  may  depart  from 
them  without  the  assent  of  the  other.  But  where  an  office  is  provided  for  by 
the  state  constitution,  in  all  respects  in  which  it  is  so  protected  it  is  beyond 
the  legislative  control.  A  ffti«i1ii^r  instance  is  the  ordinary  provision  pro- 
tecting judges  in  tenure  and  salary.  It  is  held  that  by  this  the  judges  are 
not  only  removed  from  direct  legislative  interference,  but  it  is  also  held  that 
it  is  without  the  power  of  the  legislature  to  indirectly  abolish  the  office  by 
aading  the  circuit  of  the  incumbent  to  another  then  existing,  and  this  even 
if  it  be  within  the  power  of  the  legislature  to  create  new  or  alter  old  circuits, 
for  that  fbwer  must  be  so  exercised  as  to  leave  the  incumbent  his  office:  Peo- 
pie  V.  Dubois^  23  DL  547;  State  v.  AftJiemore,  14  Wia.  163;  Commonwealth  v. 
OamMe,  62  Pa.  St.  343;  S.  C,  1  Am.  Rep.  422. 

It  has  also  been  held  in  respect  to  this  class  of  officers*  that  a  provisiun 
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enacting  that  the  judges  should  receive  an  adequate  compensation,  "  to  be 
fixed  bylaw,  and  not  to  be  diminished  daring  their  continnanoe  in  office," 
protected  these  officers  not  only  in  the  amount  of  salary  fixed  by  law  at  the 
time  they  were  appointed,  but  also  gave  them  an  indefeasible  right  to  any  in- 
crease made  in  their  salary  during  their  term:  CommonweaW^  v.  Mann^  6 
Watts  & S.  403.  "But  the  decision  of  the  court  has  been  questioned  on  tiie 
ground  that  the  increased  salary  was  subject  to  legislative  control,  under  the 
restrictioD,  however,  that  the  allowance  was  not  to  be  lessened  in  respect  to  the 
judges,  or  any  of  them,  below  the  point  at  which  it  stood  when  they  nespect- 
ively  came  into  office:"  1  Kent  Com.  295. 

If  provision  be  made  for  an  office,  but  none  for  the  incumbent^  then,  though 
this  latter  may  be  within  legislative  control,  theoffice  will  be  beyond  that  power; 
€.  g.,  if  the  office  of  sheriff  be  provided  for  in  the  constitution,  but  nothing 
is  there  said  as  to  the  salary  or  tenure  of  the  incumbent^  then  the  salaiy  or 
tenure  may  be  altered  at  the  legislative  pleasure;  but  there  can  not  be  any 
transfer  of  the  duties  incumbent  upon  the  sheriff  to  another  officer,  such,  for 
instance,  as  the  tax  collector  or  the  clerk  of  court;  for,  if  that  were  allowed, 
it  would  be  to  that  extent  a  destruction  of  the  office  of  sheriff:  Warner  v. 
People,  2  Denio,  272;  SUUe  v.  Brunsi,  26  Wis.  413;  King  v.  HwUer^  05  N.  G. 
603.  Where  the  oonstitntion  of  the  state  directs  that  certain  officers  shall 
be  elected  by  the  people,  and  authorizes  the  legislature  to  fix  the  term  of 
office,  and  the  time  and  manner  of  election;  after  the  length  of  term  has  been 
prescribed  by  legislative  enactment  and  the  office  filled,  an  act  extending  the 
term  of  the  incumbent  is  unconstitutional,  for  it  would  be,  in  so  far  as  the 
•Ktemdon  was  concerned,  a  filling  by  legislative  appointment  of  an  office  de- 
clared by  the  constitution  to  be  elective:  People  v.  Bull,  37  N.  Y.  57;  People 
T.  McKinney,  52  Id.  374;  Howard  v.  Stale,  10  Ind.  99;  but  this  has  been 
held  otherwise  in  Califomia:  Commisehnera  v.  Christy,  39  Cal.  3. 

The  principal  case  is  cited  on  the  points  that  an  act  of  the  legislature  will 
never  be  declared  unconstitutional  unless  theunconstitutionality  is  apparent  be- 
yond doubt,  in  SttUe  v.  Moss,  2  Jones,  66;  Galloway  v.  Chat,  R,  R,  Co,,  63  N.  C. 
147.  That  the  legislature  may  enact  what  laws  to  them  may  seem  meet,  except 
wherein  restrained  by  the  constitution,  in  Thompson  v.  Floyd,  2  Jones,  313; 
Lyon  ▼.  AU^  78  K.  G.  258.  That  the  private  property  of  a  citizen  can  not 
be  taken  from  him,  either  with  or  without  a  compensation,  for  other  than  a 
public  purpose:  Staiey.  OUn,  7  Jones,  321.  That  the  person  holding  an  office 
takes  it  subject  to  the  power  of  the  legislature  to  increase  its  duties  and 
responsibilities,  or  to  diminish  its  emoluments  during  the  term  of  office: 
Bunting  v.  Oales,  77  K.  C.  283.  That  an  office  which  is  neither  of  a  lucrative 
nor  of  an  honorary  character,  may  be  transferred  at  the  will  of  the  legiala- 
toie:  Clark  v.  Stanley,  66  N.  C.  59. 

Thb  Judiciaby  ifusT  Inquikb  ikto  thx  CoKSTiTUTioNALmrof  8tatates»  and 
pronounce  them  void  if  in  conflict  with  the  constitution:  BaUy  y.  Gentry,  13 
Am.  Dec.  484. 

Ik  GoNSTRimro  a  Statute,  the  intention  of  the  legislature  must  prevail: 
People  V.  Uliea  Luuranee  Co,,  8  Am.  Deo.  243;  but  where  the  words  of  the 
statute  are  not  doubtful,  that  intent  can  not  be  sought  elsewhere:  Sailing  v. 
McKinney,  19  Id.  722. 

When  Statutes  a&b  UNOONSTrruTioNAL  as  Assumftiovs  of  the  Judicial 
fdnctiooy  see  Dupuy  r,  Wiekwire,  6  Am.  Deo.  729;  Merrill  w,  Sherimmet  9 
Id.  52;  Crane  v.  Meginnis,  19  Id.  237. 

What  is  the  *'Law  of  the  Land."— See  Bank  ▼.  Cooper,  84  Id.  517. 
AM.  Dso.  YOL.  ZXV— 46 
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Doe  ex  dem.  Gabson  v.  Baeeb. 

[4  DSTBBKUX  L4W,  290.] 
A  LiCEMSKS  IS  KOT  EinTTLED  TO  NOTICB  TO  QuiT. 

Ejieotmbnt  can  bb  Mai2¥Tai29ed  against  a  Ligxmbke  only  after  dmniind 
made  npoa  him  for  tho  poesession,  or  after  acts  done  by  him  of  such 
chancter  as  to  make  him  a  wrong-doer. 

Ejectment  will  not  be  Maintained  by  a  Demise,  laid  as  upon  a  day, 
upon  which  the  defendant  was  in  lawful  possession  of  the  land. 

Ejectment.  The  defendant  had  gone  into  possession^  with 
the  understanding  that  he  should  receive  frora  plaintiff's  lessor, 
at  any  time  that  he  desired  it,  a  deed  of  her  interest  in  the 
premises.  In  September,  1830,  defendant  was  served  with 
notice  to  quit  on  the  first  day  of  January  next  ensuing.  On  the 
eighteenth  of  April,  1831,  defendant  was  served  with  the  de» 
claration,  the  demise  therein  being  laid  as  on  the  first  of  Jan* 
uary,  1831.  The  court  below  was  of  opinion  that  the  notice  to 
quit  was  not  sufficient,  and  gave  judgment  of  nonsuit.  Plaintiff 
appealed. 

Mordecai,  for  the  plaintiff.  The  defendant  was  not  tenant 
from  year  to  year,  and  therefore  not  entitled  to  notice  to  quit: 
Jackson  v.  Deyo,  8  Johns.  422;  Smith  v.  Stewart,  6  Id.  46  [5  Am. 
Dec.  186];  Bight  v.  Beard,  13  East,  210;  Jackson  v.  Bowan,  9 
Johns.  830. 

Devereux,  contra, 

BuFviN,  0.  J.  The  position  seems  to  be  correct,  that  the  de- 
fendant was  not  tenant  from  year  to  year,  and  therefore  was  not 
entitled  to  notice  to  quit,  in  the  sense  of  determining  thereby  his 
estate.  For  he  did  not  enter  claiming  an  estate  in  himself,  or 
legal  interest  in  the  land,  and  was  not  liable  for  rent,  either  in 
a  sum  agreed  on,  or  by  way  of  use  and  occupation.  His  pos* 
session  was  merely  bj  the  license  of  the  owner  for  an  indeter- 
minate period;  which  seems  to  be  the  only  remnant  of  the  old 
strict  common  law  tenancy  at  will,  which  now  exists. 

In  such  cases  the  possession  is  lawful,  and  may  be  continued 
until  one  party  or  the  other  determines  the  will:  the  lessor,  by 
demanding  the  possession,  or  the  occupier  by  some  act  wrongful 
to  the  owner,  which  turns  him  into  a  trespasser.  Before  that, 
ejectment  can  not  be  maintained;  for  that  action  assumes,  that 
the  possession  of  the  defendant  at  the  time  of  bringing  it,  and 
at  any  time  after  the  demise  laid  in  the  declaration,  is  wrongful 
Hence  in  Bight  v.  Beard,  13  East,  210,  it  was  held  that  after  the 


Dec.  ia*]3.]  Doe  v.  Bakeb.  707 

defeudant  Lad  been  put  into  possession  under  a  treaty  for  a 
purchase  by  the  lessor  of  the  plaintiff,  he  could  not  maintain 
this  action  until  tlie  defendant  was  made  a  wrong-doer,  either 
by  a  refusal  to  deliver  the  possession  or  some  other  tort.  Hence 
the  notice  given  in  this  case  was  necessary,  or  some  other.  The 
question  remains,  whether  this  action  is  consistent  with  that 
notice,  so  as  to  be  sustainable  upon  it.  The  notice  is  to  quit  on 
the  first  day  of  January,  1831;  and  the  declaration  was  served 
in  April,  1831,  upon  a  demise  laid  on  the  first  of  January. 
It  has  been  in  some  cases  argued,  that  service  of  the  declaration, 
of  itself  determined  the  will,  and  that  the  common  rule  subse- 
quently entered  into,  includes  an  admission  of  the  entry  of  the 
lessor  to  make  the  demise,  which  is  sufficient.  If  this  be  true 
in  any  case,  it  can  be  only  where  the  demise  is  laid  on  the  day 
of  the  service;  for  it  must  go  on  the  idea  that  the  entry  to  serve 
the  declaration  determined  the  permissive  occupation,  and 
that  then  the  demise  was  made,  and  the  ouster  subsequently; 
which  the  occupier  is  not  bound  to  defend,  and  therefore  de- 
fends at  his  peril.  But  if  the  demise  be  laid  as  of  a  prior  day, 
then  it  is  before  any  supposable  entry  of  the  lessor,  because 
the  defendant's  possession  on  that  day  was  legalized,  and  as 
a  fiction,  a  lease,  apparently  illegal,  can  not  be  admitted. 
Hence  it  is  laid  down  generally,  that  in  all  cases  of  permissive 
occupations,  the  demise  must  be  laid  after  the  determination  of 
the  license:  Birch  v.  Wright,  1  T.  B.  383;  Adams  on  Eject.  191. 
This  is  not  merely  technical,  because  the  action  supposes  th« 
lessor  to  have  the  right  to  make  the  demise  at  the  time  it  is  laid, 
and  that  the  defendant  had  then  no  right  to  possess,  and  hence, 
it  is  conclusive  of  the  lessor's  title  from  that  day,  in  the  action 
for  mesne  profits.  In  Dem  t.  Bawlina,  10  East,  261,  no  demand 
of  possession  was  shown,  except  the  service  of  the  declaration, 
which,  it  was  insisted,  was  sufficient.  But  the  contrary  was 
held,  upon  the  ground  that  the  demise  was  laid  on  the  preced- 
ing first  of  January,  and  the  court  asks,  from  what  time  before 
ttie  service  of  the  declaration  was  the  defendant  a  trespasser? 

In  the  case  before  us,  the  question  is  not  upon  the  effect  of 
another  notice  to  quit  before  January,  if  one  had  been  given; 
nor  upon  the  effect  of  the  declaration,  if  it  had  been  served  on 
the  first  of  January;  but  whether,  upon  the  notice  given,  the 
lessor  of  the  plaintiff  can  be  supposed  to  have  made  the  demise 
on  that  day.  He  can  not,  because  it  was  not  against  his  will 
that  the  defendant  should  possess  to  the  end  of  that  day,  and 
therefore,  until  its  expiration,  the  lessor  can  not  be  presumed  to 
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have  entered,  as  the  demise  assumes  be  did.  XlDtil  the  end  of 
the  day,  the  defendant  bad  not  refused  to  deliver  the  possession 
as  demanded,  and  consequently  was  not  a  trespasser  at  the 
time  of  the  demise.  Upon  this  ground,  the  judgment  must  be 
affirmed. 

By  CouBT.    Judgment  affirmed. 


Genr^rally,  as  to  when  notices  to  qait  are  nnneoesaaiy  before  bringing 
ejectment,  see  Baivt  v.  Austin^  12  Am.  Dec.  3d5;  Jackson  v.  French^  20  Id. 
699.  The  principal  case  is  cited  upon  the  point  that  a  party  entering  into 
possession  under  a  parol  agreement,  no  rent  being  reserved,  is  bat  a  tenant 
at  will,  and  not  entitled  to  notice  to  quit,  but  that  before  trespass  can  bo 
brought  against  him  there  must  be  made  a  demand  of  possession,  in  Love  ▼. 
Edmonsion,  1  Ired.  152;  Humphries  v.  Humphries^  3  Id.  962;  Butter  ▼. 
Chaffin,  PhiL  497;  and  upon  the  point  that  ejectment  will  not  be  maintained 
where  the  demise  is  laid  upon  a  day  when  the  premises  were  in  the  ri^tftil 
possession  of  defendant,  in  Ouess  v.  McCauley^  PhiL  514. 


Thomas  v.  Garvan. 

ri  DrvxBxux  Law,  328.1 
EnSOTBIXNT,    NOT   PaBTITION,    is   THX   KeKSDT  OV   a  TkNAAT   nr   COMMOI 

ousted  by  his  co-tenant. 
Ak  Ouster  will  bb  Presumed  by  one  co-tenant  against  the  other,  from  a 
sole  possession  held  for  twenty  years  or  more. 

Petition  for  partition.  The  original  petition  was  filed  in 
1828  by  Sarab  Mulford,  for  whom,  at  her  death,  in  1829,  were 
sabstituted  the  present  plaintiflfs.  The  pleas  put  in  denied  that 
plaintifEs  and  defendant  were  tenants  in  common,  and  asserted 
an  adverse  possession  by  the  latter.  It  appeared  from  the  evi- 
dence that  in  1802  all  the  interest  of  Ephraim  Mulford  and  hia 
wife  Sarah  was  deeded  to  Richard  Garvan;  but  at  the  time  of 
the  execution  of  the  deed,  Sarah  Mulford  was  not  privately  ex« 
amined.  In  1807  Ephraim  Mulford,  and  in  1827  Bichard  Gar- 
van died,  the  latter  having  remained  in  sole  possession  of  the 
lands  in  controversy  from  the  date  of  the  deed  in  1802  to  the 
time  of  his  death.  The  lands  were  devised  by  him  to  the  pree* 
ent  defendant.  There  was  a  verdict  for  defendant,  and  the  pe- 
tition was  thereupon  dismissed. 

DevereuXf  for  the  plaintiffs. 

Bculger,  carUray  cited  Pierce  v.  Myricky  1  Dev.  845;  Morri»8ey 
V.  BunUng,  Id.  3;  Doe  v.  Prasaer^  Oowp.  219. 

Gastok,  J.    A  proceeding  for  partition  at  law  can  not  take 
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place  except  there  be  a  common  possession,  and  a  common  pos- 
session is  always  implied  from  a  common  title  until  the  con- 
trary be  shown.  But  if  an  actual  oaster  be  made  by  one  tenant 
in  common  with  his  co-tenant,  there  is  no  longer  a  common 
possession,  and  the  remedy  is  not  by  petition  for  partition,  but 
by  ejectment  to  recover  possession  of  the  individual  moiety. 
The  sole  enjoyment  of  the  property  by  one  of  the  tenants  is 
not,  of  itself,  an  ouster,  for  hig  possession  will  be  understood 
to  be  in  conformity  with  right,  and  the  possession  of  one  tenant 
in  common,  as  such,  is  in  law  the  possession  of  all  the  tenants 
in  common.  But  the  sole  enjoyment  of  property  for  a  great 
number  of  years,  without  claim  from  another,  having  right  and 
under  no  disability  to  assert  it,  becomes  evidence  of  a  title  to 
such  sole  enjoyment;  and  this  not  because  it  clearly  proves  the 
acquisition  of  such  a  right,  but  because,  from  the  antiquity  of 
the  transaction,  clear  proof  can  not  well  be  obtained  to  ascer- 
tain the  truth,  and  public  policy  forbids  a  possessor  to  be  dis- 
turbed by  stale  claims,  when  the  testimony  to  meet  them  can 
not  easily  be  had.  Where  the  law  prescribes  no  specific  bar 
from  length  of  time,  twenty  years  have  been  regarded  in  this 
country  as  constituting  the  period  for  &  legal  presumption  of 
such  facts  as  will  sanction  the  possession  and  protect  the  poB« 
sessor.  We  think  the  judge  who  tried  this  cause  was  correct  in 
charging  the  jury  that  the  twenty-one  years  exclusive  posses- 
sion of  the  defendant  and  her  deceased  husband,  since  the  pe- 
titioner became  discovert,  did  raise  the  legal  presumption  of 
an  ouster;  that  the  verdict  of  the  jury  upon  that  instruction 
was  right,  and  that  there  is  no  error  in  the  judgment  which  was 
rendered  against  the  petitioner. 

The  judgment  of  the  court  below  must  be  a£Srmed,  with 
costs. 

By  GouBT.    Judgment  afiSrmed. 

What  will  Ck>N8TiTnTE  an  Ouster:  Hariman  ▼.  Oartman^  18  Am.  Dea 
656,  and  note,  and  Oibsfm  v.  Vauglm,  23  Id.  143. 

Onb  Co-tenant  mat  Maintain  HrEOTMSirr  against  the  Other  after  de- 
mand to  be  let  into  poesesmon:  University  v.  Reynolds,  23  Id.  234. 

Adverse,  Peaoeablk.  and  CoNriNnED  Possession  ov  Land,  for  a  period 
of  thirty-eight  yeara,  la  sufficient  to  establish  the  presomption  that  such  pos- 
session oommenced  under  a  lawful  title:  University  v.  Reynolds,  23  Id.  234. 

The  Principal  Case  is  Cited  as  AnTHORrrr  for  the  proposition  that  an 
ouster  will  be  presumed  from  a  sole  occupation  of  twenty  years  or  more,  in 
Baird  v.  Baird,  1  D.  &  B.  Eq.  524;  Northeott  v.  Casper,  6  Lred.  Eq.  303;  Pur* 
xis\.  Wilson,  6  Jones,  22;  Black  v.  Lindsay,  Bush.  467;  Day  ▼.  Howard^  7S 
N.  O.  1;  Covington  v.  StewaH,  77  Id.  148. 
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Cooper  t;.  GnAMBEits. 

[4  DsTXBxnx  Law,  361.] 

A.  Pbohisjb  to  Pay  the  Debt  of  Another  is  not  within  the  statute  of 
frauds,  where  it  is  upon  an  original  consideration  of  benefit  or  hann, 
moving  between  the  newly  contracting  parties. 

A.  Pbomise  to  Pay  a  Fixed  Debt  "in  Trade"  does  not  sound  in  dam- 
ages, and  is  within  the  jurisdiction  of  a  single  magistrate. 

Assumpsit.  The  case  was  originally  commenced  by  warrant, 
before  a  single  magistrate,  whence  it  was  appealed  to  the  su- 
perior court.  The  promise  by  defendant  was  to  pay  the  debt 
due  by  one  Stams,  to  the  plaintifiT,  and  also  the  attendant  costs, 
provided  plaintiff  would  release  Stams  from  imprisonment  un- 
der a  ca.  aa.  issued  against  him  at  plaintiff's  instance.  This 
plaintiff  did.  Upon  appeal  to  the  superior  court,  defendant  re- 
sisted plaintiff's  claim  upon  the  ground:  1.  That  the  parol 
promise  to  pay  the  debt  of  a  third  person  was  not  valid.  2. 
That  the  action  sounded  in  damages,  and  was  not  therefore 
within  the  jurisdiction  of  a  single  magistrate. 

Daniel,  J.  The  first  objection  made  to  the  plaintiff's  reooveiy 
is,  that  the  action  is  founded  upon  a  parol  promise  or  agree- 
ment to  pay  the  debt  of  another. 

By  the  act  of  1826,  c.  10,  it  is  declared  that  no  person  shall 
be  charged  upon  a  special  promise  to  answer  the  debt,  default, 
or  miscarriage  of  another  person,  unless  the  agreement  is  re- 
duced to  writing  and  signed  by  the  promisor  or  his  agent.  But 
when  the  promise  to  pay  the  debt  of  another  arises  out  of  some 
new  and  original  consideration  of  benefit  or  harm,  moving  be- 
tween the  newly  contractiug  parties,  the  case  is  not  within  the 
statute:  1  Saund.  211,  note  a;  8  Johns.  39.  This  is  a  case  of 
that  description;  the  consideration  to  support  the  promise  was 
the  injury  or  harm  the  plaintiff  sustained,  by  discharging  his 
debtor  at  the  request  of  the  defendant,  and  upon  the  agreement 
that  he  would  pay  the  debt.  When  the  .plaintiff  discharged 
Stams  from  prison,  he  was  entirely  freed  from  the  debt,  and 
the  defendant  became  the  debtor.  The  defendant  did  not 
derive  any  benefit  from  this  agreement,  but  the  plaintiff  sus- 
tained harm  by  giving  up  those  advantages  with  which  the  law 
had  invested  him,  to  coerce  the  debt  from  Starns.  Here  was  a 
new  and  an  original  consideration,  moving  between  the  con- 
tracting parties  at  the  time  the  agreement  was  entered  into;  and 
the  case  is  not  within  the  meaning  of  the  statute.  This  case  ia 
very  different  from  a  collateral  undertaking  by  the  defendant; 
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ibul  Starns  should  pay  the  debt  or  be  would,  or  that  Starus 
should  do  any  other  act  or  thing;  for  then  Bucb  collateral  under- 
taking would  be  within  the  meaning  of  the  legislature,  when  it 
declares  that  a  special  promise  to  answer  the  "  debt,  default,  or 
miscarriage"  of  another  must  be  in  writing.  We  think  this 
objection  can  not  prevent  the  plaintiff's  recovery. 

The  second  objection  is,  that  the  promise  sounds  in  damages 
only,  and  was  not  within  the  jurisdiction  of  a  justice  of  the 
peace.  The  debt  due  to  the  plaintiff  from  Starns  was  ascer- 
tained by  a  judgment,  and  the  prison  fees  are  fixed  by  law; 
therefore  the  claim  does  not  sound  in  damages.  The  mode  of 
payment  (viz.,  **  in  trade,"  which  I  conceive  to  mean  valuable 
articles  of  trade)  is  not  an  objection  to  the  jurisdiction  of  a 
justice  of  the  peace,  if  the  value  of  the  articles  in  money,  at  the 
time  they  were  to  be  delivered,  would  be  a  sum  within  his  juris- 
diction. By  the  act  of  1744,  c.  13,  a  justice  of  the  peace  has 
jurisdiction  of  sums  under  twenty  pounds,  for  goods  sold  and 
delivered,  for  work  and  labor  done,  or  for  specific  articles, 
although  due  by  assumpsit,  and  the  justice  may  give  judgment 
for  the  value.  We  must  take  it  for  granted,  in  this  case,  as  no 
objection  has  been  raised  on  that  ground,  that  the  plaintiff  has 
demanded  the  "  trade"  before  he  brought  his  warrant,  and  that 
the  defendant  did  not  pay  or  tender  any  articles  of  value  in 
trade,  to  satisfy  the  demand.  We  think  this  case  one  that  is 
within  the  jurisdiction  of  a  justice  of  the  peace,  and  therefore 
the  judgment  is  af&rmed. 

By  GouBT.    Judgment  affirmed. 

Ab  to  when  there  is  a  neoesaity  of  rednoing  the  pzonuse  to  pay  the  debt  of 
another  to  writing,  eee  Sogers  v.  Collier,  23  Am.  Dea  153,  and  cases  cited  in 
the  note. 

That  a  promise  to  pay  the  debt  of  another,  not  reduced  to  writing,  is  not 
within  the  statute  of  frauds,  if  there  be  a  new  and  original  promise  moving 
between  the  parties,  this  case  is  cited  in  Ash/ord  ▼.  Robmaon^  8  Ired.  114; 
Sliaver  v.  Adams,  10  Id.  13;  NichoUs  v.  BeU,  1  Jones,  132;  Jenkins  v.  Peart, 
Id.  413. 


Den  ex  dem.  Cloud  v.  Webb. 

[4  Dktkbkux  Law.  390.] 
KvsBT  PossBSSTON  WILL  BB  CoNSTBUED  to  be  consistent  with  rights  iml< 

it  be  shown  to  have  been  claimed  and  held  otherwise. 
Thb  Solb  Silent  Occttpation  of  Onb  Tenant  in  Common,  without  an 

account  to  or  claim  by  the  others,  is  not  in  law  an  ouster,  or  evidence 

of  an  ouster,  unless  continued  for  twenty  years. 
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Ejbotheivt.  In  1827,  the  lessor  of  the  plaintiff  filed  a  peti- 
tion in  partition,  claiming  an  interest  in  the  lands  in  contro- 
versy. Sole  tenure  having  been  pleaded,  this  action  was 
brought.  The  lessor  of  plaintiff  claimed  as  one  of  the  children 
of  Samuel  Mooney,  at  whose  decease,  in  1767,  the  lands  in 
controversy  had  descended  to  his  children.  In  1771,  the  shares 
of  the  other  children  in  the  estate  were  by  them  conveyed  to 
Robert  Neal.  In  1772,  the  lessor  of  the  plaintiff  and  her 
husband  Daniel  Cloud  also  conveyed  to  Neal,  but  at  this  time 
the  lessor  of  plaintiff  was  not  of  age,  nor  was  she  at  the  time  of 
the  execution  of  the  deed  separately  examined  as  to  her  volun- 
tary consent.  From  the  time  of  the  execution  of  this  last  deed 
to  the  time  of  partition  brought,  Neal  and  his  successors  in 
interest  remained  in  sole  possession  of  the  lands  in  controversy. 
Neal  died  in  1784,  and  the  lands  thereupon  descended  to  his 
son  Henry,  who  parted  with  them  by  deed  iu  1824,  and  by 
mesne  conveyances  they  came  to  the  present  defendant.  In 
1812,  Daniel  Cloud  died.  Upon  the  first  trial  of  this  case,  the 
jury  were  instructed  that  the  deed  from  Cloud  and  wife  was 
color  of  title,  and  that  an  adverse  possession  by  the  defendants 
and  their  predecessors  in  interest  for  seven  years  subsequent  to 
the  death  of  Daniel  Cloud,  would  bar  plaintiff.  There  was 
verdict  for  defendant.  Upon  appeal  there  was  a  new  trial 
granted.  The  facts  now  proved  were  the  same,  with  the  ex- 
ception that  a  declaration  of  plaintiff's  lessor  was  now  given  in 
evidence,  to  the  effect  that  the  reason  that  she  had  not  asserted 
her  right  in  Neal's  life-time,  was  that  she  had  been  unwilling 
to  have  any  difficulty  with  him.  The  judge  below  being  of 
opinion  that  this  declaration  did  not  materially  change  the 
case  from  that  first  proved,  directed  a  verdict  for  plaintiff;  de- 
fendant appealed. 

Winston,  for  the  plaintiff. 

Badger^  for  the  defendant. 

By  Court,  Gaston,  J.  On  a  former  occasion  this  case  was 
brought  before  the  court  on  the  appeal  of  the  plaintiff,  and 
then  the  judgment  rendered  below  was  reversed  and  a  new  trial 
ordered:  8  Dev.  815.  Upon  the  second  trial,  a  verdict  and 
judgment  were  rendered  for  the  plaintiff,  and  it  now  comes  be- 
fore us  on  the  appeal  of  the  defendant.  It  presents  in  sub- 
stance the  same  matters  for  consideration  which  were  then  pre- 
sented and  adjudged,  for  the  judge  was  unquestionably  correct 
in  declaring,  as  he  did,  that  Ann  Cloud's  declaration  of  her 
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motives  for  not  preferring  a  petition  for  partition  before  Neal's 
death,  neither  proved  an  ouster,  nor  furnished  evidence  suffi- 
cient in  law  from  which  an  actual  ouster  might  be  inferred. 
The  law  therefore  applicable  to  the  controversy  must  be  re- 
garded as  settled  by  the  previous  decision,  unless  it  can  be  con- 
clusively shown  that  the  former  decision  was  erroneous.  No 
arguments  are  now  urged  against  it  which  were  not  then  urged 
to  prevent  it,  and  a  reconsideration  of  those  formerly  made 
does  not  convince  us  that  an  error  was  heretofore  committed. 

Every  possession  will  be  construed  to  be  consistent  with 
right,  unless  there  be  demonstration  plain  that  it  is  claimed 
and  held  otherwise.  When  the  husband  of  Ann  Oloud  died, 
she  was  unquestionably  entitled  to  an  undivided  fourth  part  of 
the  land,  for  which  undivided  share  she  has  now  sued;  and 
Heniy  Neal  was  entitled  to  the  other  three  fourth  parts,  as  ten- 
ant in  common  with  her,  and  Neal  was  then  in  possession.  The 
possession  of  one  tenant  in  common  is,  in  law,  the  possession 
of  all  the  tenants  in  common.  One,  however,  may  disseise  or 
oust  the  others,  and  from  the  time  of  such  ouster  the  possession 
of  him  who  keeps  out  the  rest  is  not  their  possession,  but  is  ad- 
verse to  their  claims  of  possession. 

The  sole,  silent  occupation  by  one,  of  the  entire  property, 
without  an  account  to  or  claim  by  the  others,  is  not  in  law  an 
ouster,  nor  furnishes  evidence  from  which  an  ouster  can  be  in- 
ferred, unless  it  has  been  continued  for  that  length  of  time 
which  furnishes  a  legal  presumption  of  the  facts  necessaiy 
to  uphold  an  exclusive  possession.  Twenty  years,  independ- 
ently of  our  act  of  1826,  constitute  that  period,  and  about  fif- 
teen years  only  elapsed  between  the  death  of  Daniel  Oloud  and 
the  institution  of  legal  proceedings  by  Ann  Oloud,  to  have  her 
share  allotted  in  severalty.  The  act  of  1826,  if  it  were  applica- 
ble to  subjects  of  this  description,  does  not  affect  the  case,  for 
that  act  bars  no  antecedent  right  by  a  less  time  than  twenty 
years,  if  such  right  be  asserted  within  three  years  after  its  en- 
actment, and  here  the  petition  for  partition  was  filed  in  a 
year  afterwards.  Besides  this  sole  possession  for  an  insuf- 
ficient time  to  raise  a  presumption  of  an  ouster,  there  is  no  other 
fact  to  warrant  such  a  presumption,  except  the  conveyances  and 
reconveyances  of  a  part  of  the  land,  but  the  case  states  that 
these  were  not  followed  by  any  change  of  possession.  If  they 
had  been,  a  sole  possession  by  the  bargainee  of  a  part,  under  a 
deed  in  severalty  for  that  part,  might  and  probably  would 
amount  to  a  demonstration  plain,  that  such  possession  was  a 


Dec.  1833.]  Sherbod  v.  Woodabd.  715 

ciple  of  equality  being  Ret  tied,  a  contract  by  the  co-sareties  to 
contribute  according  to  this  principle  might  be  inferred.  The 
courts  of  law,  however,  in  this  state,  declined  to  assume  this 
jurisdiction,  considering  it  as  belonging  exclusively  to  a  court  of 
equity.  The  legislature  then  interfered,  and  by  the  act  of  1807, 
Bev.  c.  722,  declared  that  when  one  of  several  sureties  shall 
have  been  compelled  to  pay  the  debt  of  his  principal,  and  such 
principal  should  be  insolvent  or  out  of  the  state,  the  surety  so 
paying  should  have  and  maintain  his  action  on  the  case  against 
the  other  surety  or  sureties,  for  his  or  their  ratable  proportion 
of  the  debt  so  paid,  before  any  court  of  record  or  justice  of  the 
peace  having  jurisdiction  of  the  amount  demanded.  We  regard 
this  act  as  intended  to  remove  the  scruples  of  our  judges,  and 
to  make,  thenceforth,  what  had  been  supposed  an  obligation  in 
conscience  only,  and  proper  to  be  enforced  exclusively  in  a 
court  of  equity,  a  legal  obligation,  fit  for  the  cognizance  of  a 
court  of  law.  Co-sureties,  therefore,  are  to  be  regarded  as  hav- 
ing mutually  contracted  to  make  this  contribution  in  the  event 
of  a  loss  being  thrown  upon  either,  in  the  manner  designated 
in  this  act. 

'  It  is  a  general  rule  that  the  statute  of  limitations  attaches  or 
commences  its  operation  whenever  there  is  a  complete  cause  of 
action,  and  not  before.  If,  therefore,  a  demand  be  necessary 
to  consummate  the  cause  of  action,  the  statute  will  not  begin 
to  run  until  such  demand  is  made.  Thus  in  the  case  of  Ibpham 
V.  Brctddick,  1  Taunt.  572,  where  a  merchant  brought  an  action 
against  a  factor  upon  an  implied  promise  to  account  for 
the  goods  consigned  to  him  for  sale,  to  pay  over  the  pro- 
ceeds of  the  sales,  and  to  deliver  the  residue  unsold  on  demand, 
inasmuch  as  there  was  no  breach  of  the  contract  until  a  demand, 
it  was  held  that  the  statute  began  to  run  from  that  time.  So 
if  a  note  be  made  payable  at  a  specified  time  after  sight,  or  after 
demand,  the  statute  does  not  attach  until  that  specified  time 
has  expired  after  presentment.  Where  the  note  is  payable 
upon  demand,  there  are  contradictory  opinions  as  to  the  time 
when  the  statute  commences  its  operation,  though  the  better 
opinion  seems  to  be  that  it  commences  from  the  date  of  the 
note,  because  an  actual  demand  is  not  necessary  to  complete 
the  cause  of  action.  The  question,  then,  in  this  case,  turns 
entirely  upon  the  inquiry,  whether  the  plaintiff's  cause  of  action 
was  complete  when  he  paid  off  the  judgment,  his  principal  be- 
ing then  insolvent,  or  was  it  imperfect  and  unconsummated 
tiniil  his  application  to  the  defendant  for  reimbursement?    If 


the  first  Tiew  be  oorrect,  he  is  barred  b;  tbe  statute;  bat  if  the 
second  be  correct,  he  is  not  barred. 

We  ate  of  opinion  that  the  implied  contract  between  the  par- 
ties  waa  substantially  a  contract  for  mutual  indemmt;;  and  that 
there  was  a  complete  cause  of  action  whenever  the  injury  was 
BUBtaincd  against  vbioh  indemnity  wm  stipulated.  They 
agreed  to  divide  the  loss,  if  any  should  happen  to  either  by 
default  of  their  principal,  and  relief  was  not  to  be  bad  against 
him,  because  of  his  insolvency,  or  removal  beyond  the  reach  of 
legal  process.  When  all  these  facta  concurred,  then  the  con- 
tingency happened  upon  which  payment  of  a  proportionate 
part  was  promised  to  be  made.  The  only  difSculty  which  we 
have  found  in  coming  to  this  conclusion  was  occasioned  by  the 
considetntion  that,  as  well  upon  authority  as  upon  the  princi- 
ples of  reason  and  fairness,  the  plaintiff  ought  to  show  an  ap- 
plication to  the  defendant,  or  at  least  a  notice  to  him  of  the 
happening  of  tbe  contingency,  before  be  instituted  his  action. 
It  is  stated  in  the  elementary  books,  and  the  position  is  sus- 
tained by  judicial  deciaiouB,  that  in  an  action  by  one  sure^ 
against  another,  tbe  plaintiff  must  show  their  common  obliga- 
tion as  sureties,  tbe  payment  of  the  debt  by  the  plaintiff,  anfl 
an  application  to  the  defendant  for  tbe  payment  of  his  share. 
It  is  light  that  it  should  be  so.  The  defendant  may  be  ignorant 
of  the  default  of  the  principal,  or  of  the  payment  by  the  plaint- 
iff. He  may  be  willing  to  pay  Ms  part  without  suit;  or  notice 
may  be  important  to  him,  to  procure  the  means  of  reimburse- 
ment. But,  on  the  other  hand,  to  bold  that  the  cause  of  action 
is  not  complete  until  after  this  application  or  notice,  and  that 
the  statute  does  not  commence  its  operation  but  from  the  time 
of  such  notice,  would  be  to  expose  individuala  to  many  of  the 
mischiefs  of  stale  demands,  against  which  this  beneficial  statute 
intended  to  protect  them. 

Notice  is  required,  not  because  the  plaintiff's  cause  of  action 
is  imi^erfeat,  but  because  the  matters,  or  part  of  the  matters, 
constituting  the  cause  of  action,  lie  only  in  the  knowledge  of 
the  plaintiff;  as  when  a  man  promises  to  pay  such  rate  for  wares 
as  any  other  paid  the  plaintiff,  notice  must  be  alleged  in  the 
plaintiff's  declaration  of  the  rate  that  another  gave:  Com. 
Pleader,  c.  78.  Where  a  man  promises  to  pay  ten  pounds  to 
J.  S.  u[)on  a  contingency,  as  when  he  comes  from  Borne,  or 
when  he  marries,  tbe  right  of  action  accrues  from  the  happen- 
ing of  the  contingency,  and  from  that  time  the  statute  begins 
to  run:    Oodb.  437;   1  Lev.  48;    1   H.  Bl.  631.     If  the  con. 
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tingencj  be  one  which  lies  as  much  in  the  defendant's  knowl- 
edge as  in  that  of  the  plaintiff,  he  must  take  notice  of  it  at  his 
peril;  but  if  it  lies  more  properly  in  the  knowledge  of  the 
plaintiff  than  of  the  defendant,  then,  if  the  action  be  a  special 
action  of  assumpsit,  the  declaration  ought  to  aver  that  the  de- 
fendant had  notice  thereof,  and  if  the  action  be  a  general  indelh- 
itaius  aasumpsU,  such  notice  ought  to  be  shown  on  the  trial :  1 
Chit.  PL  819,  820. 

It  is  the  opinion  of  the  court,  that  the  judgment  rendered 
below  should  be  reversed,  and  that  a  judgment  of  nonsuit  be 
entered. 

By  CouBT.    Judgment  reversed. 

The  principal  case  has  been  relied  npon  aa  aathoritj  to  the  efieet  that 
where  a  anrety  baa  paid  money  for  his  principal^  he  may  maintain  an  action 
against  his  co-suzety  without  a  demand,  and  that  the  statute  of  limitations 
will  begin  nmning  from  the  time  of  payment,  in  Pander  y.  OaHer^  12  Ired. 
242;  Adeoek  v.  Flemming,  2  D.  &  B.  225. 

That  whsbx  Onb  is  Bound  Ck)LLATBBALLT,  and  his  liability  depends 
upon  the  default  of  another,  notice  of  that  default  ought  to  be  given  him,  in 
Adcoek  V.  Flemming,  2  D.  &  B.  225;  Cox  v.  Braum^  6  Jones,  100;  Reynolds  y. 
Magneee,  2  Ired.  26;  Parhdmy.  Cfreen,  64  N.  0.  490. 

As  TO  Whkn  trb  Statute  of  Lihitatioivs  will  Bioxn  to  Buv,  see 
Wal»  V.  Shearman,  11  Am.  Dec  624;  Robertwn  v.  Smiih,  12  Id.  804;  8aU»' 
bury  V.  Black,  14  Id.  279;  Jackson  ▼.  Johnson,  15  Id.  433;  Wrighl  ▼.  JTomO- 
ion,  21  Id.  513;  Arnold  v.  Scott,  22  Id.  433;  Kerns  ▼.  Sehoonmaker,  22  Id. 
757. 

Tbat  Notiob  ov  Patmutt  IB  voT  BxQUism,  before  suit  brought  for  con- 
tribntioiiv  see  Ward  ▼.  Henry,  18  Am.  Bee.  122;  and  note. 


EQUITY  OASES 


IN  THB 


SUPREME  COURT 

ov 
KOBTH  OABOUNA. 


Beat  t;.  Lamb. 

[2  Dkykbcux  Equxtt,  872.] 

DnoDiT  ov  Widow  feom  Pbovision  in  hsr  Husband's  Will  ramite  hm 
to  her  right  of  dower,  which  is  liable  neither  to  debts  nor  legacies. 

LiOAOT  "  TO  BB  Raised  out  of  mt  Estate  "  is  charj^ble  npon  lands  de> 
vised  by  the  will,  especially  where  the  personalty,  which  is  inconsidBra- 
Ue,  is  given  to  the  wife,  who  is  appointed  executrix  durisg  her  life. 

Bill  for  an  account,  and  to  have  legacy  raised  out  of  the  estate 
of  the  testator  in  the  hands  of  the  widow  and  other  devisees. 
In  1829  William  Guilford,  by  his  will,  which  was  executed  so  as 
to  pass  real  estate,  disposed  of  all  his  property  as  follows:  "  I 
lend  to  my  wife  Elizabeth  the  use  of  all  my  lands  during  her 
life,  and  if,  at  her  death,  she  should  leave  an  heir  or  heirs,  law* 
fully  begotten  of  her  body  by  me,  the  whole  of  my  land 
to  descend  to  said  heir  or  heirs,  in  equal  quantities;  but  for 
want  of  such  heir  or  heirs,  all  my  lands,  at  my  wife's  death,  to 
descend  to  Isaac  O.  Bell  and  William  O.  Bell,  to  them  and 
their  heirs/'  **  1  give  and  bequeath  unto  Nancy  Ouilfoid  Bray 
five  hundred  dollars,  to  be  raised  and  paid  out  of  my  estate/' 
**  I  leave  unto  my  wife  the  use  of  all  the  negroes  that  will  fall 
to  her  by  her  father's  will,  during  her  natural  life  (which  ne* 
groes  are  not  yet  divided),  and  at  her  death  I  wish  them  to  go 
to  my  heirs,  lawfully  begotten  of  her  body,  if  there  are  saohi 
and  for  want  of  such  heir  of  mine,  my  will  is,  that  they  go  to 
Isaac  O.  Bell  and  "William  Q.  Bell,  in  equal  shares/'  He  ap- 
pointed his  wife  executrix. 

The  vrill  was  proved  in  1830,  when  the  wife  renounoed  thf 
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executorship,  and  also  dissented  from  the  provision  made  for 
her,  and  afterwards  had  dower  assigned  to  her.  She  had  no 
issue  by  the  testator.  Administration  with  the  will  annexed  was 
granted  to  the  defendant  Lamb.  This  suit  was  brought  against 
the  administrator,  the  widow,  and  the  remainder*men,  who  were 
infants.  The  widow,  in  her  answer,  stated  her  dissent  and  the 
assignment  of  dower,  and  claimed  to  hold  the  same  exempt 
from  the  charge  of  the  legacy  to  the  plaintiff.  The  remainder- 
men answered  by  their  guardian,  and  insisted  that  the  legacy 
was  payable  out  of  the  personal  estate  only.  A  reference  ^as 
made  to  the  master,  and  he  reported  that  the  personalty 
amounted  only  to  a  small  sum,  all  of  which  had  been  ex- 
pended by  the  administrator  in  the  payment  of  debts.  He  also 
reported  that  the  testator  had  left  lands,  two  tracts  of  which 
had  been  sold  by  the  guardian  of  the  infant  defendants  to  sat- 
isfy judgments  against  them  as  devisees  of  the  testator.  That 
the  remaining  lands,  valued  at  four  thousand  six  hundred  dol- 
lars, were  subject  to  the  dower  of  the  defendant  Elizabeth,  and 
also  to  the  dower  of  the  widow  of  a  former  owner,  and  were, 
with  the  exception  of  those  parts,  in  the  possession  of  the  infant 
devisees  or  their  guardian.  This  report  was  confirmed,  and 
the  cause  removed  to  this  court. 

Kinney,  for  the  plaintiff. 

No  counsel  appeared  for  the  defendants. 

BuFFiN,  0.  J.  (after  stating  the  facts).  The  only  question 
argued  in  this  case  is,  whether  the  legacy  to  the  plaintiff  is 
charged  on  the  lands;  and  it  has  been  intimated  from  the 
bar  that  it  will  probably  be  unnecessary  for  the  court  to  proceed 
further  than  to  the  decision  of  that,  as  the  parties  will  be  dis- 
posed to  adjust  the  controversy  as  soon  as  their  rights  in  this 
respect  are  declared.  We  understand  that  the  reference  was 
made  by  consent  to  speed  the  cause,  and  without  prejudice; 
hence,  as  the  devisees  are  infants,  the  court  has  allowed  the 
point  to  be  treated  as  open,  and  have  considered  it. 

The  dissent  of  the  widow  remits  her  to  her  right  of  dower, 
which  is  held  above  the  will,  and  is  liable  neither  to  debts  nor 
legacies,  and  the  bill  must  consequently  be  dismissed  as  against 
her. 

Upon  the  general  question,  the  court  has  no  difficulty  in 
declaring  the  legacy  of  five  hundred  dollars  to  be  well  charged 
on  the  real,  in  aid  of  the  personal  estate.  It  seems  to  us  to  be 
expressly  charged.    It  is  "  to  be  raised  out  of  my  estate,"  are 


the  words  of  the  testator,  and  iodude  eTeiything,  and  show  an 
intention  that  this  legacy  should  be  raised  at  all  cTents.  The 
otiier  proTisions  of  the  will  atrengtben  this  constmciion.  It  is 
true  there  ia  uo  residuary  clause,  nor  are  there  any  vorda  an- 
nexed to  the  devise  of  the  lands  expressing  in  that  part  of  the 
will  that  the  devise  was  subject  to  this  legacy.  But  the  testa- 
tor sets  out  with  the  declaration  that  he  means  to  dispose  of 
all  bis  worldly  goods,  and  the  personalty  turns  out  to  be  very 
inconsiderable,  and  except  this  legacy,  everything  given  is  to 
the  wife  for  life,  whom  he  appoints  executrix,  with  remainder 
over  to  the  same  persons,  in  each  disposition,  and  upon  the 
same  contiugency.  It  must  be  taken,  I  think,  aa  the  exeoatiix, 
whoee  duty  it  is  to  pay  the  legacy,  is  to  have  the  whole  profits 
of  the  estate  during  life,  that  the  testator  could  not  intend  that 
this  legacy  should  be  allowed  by  her  to  fail,  in  case  the  ondis- 
posed  residue  proved  deficient,  but  that  the  executrix  should 
make  it  good  out  of  other  parts  of  the  estate. 

If  this  be  true  as  against  the  wife,  it  is  equally  or  more  ap- 
parently so  in  respect  to  the  remunder-men.  This  legacy  in 
absolute,  uncooditional,  and  immediate,  and  is  the  only  dis- 
position of  that  kind  which  glvea  the  idea  that  when  it  if 
directed  to  be  raised  out  of  the  estate,  the  legatee  is  to  be  pre- 
ferred before  those  to  whom  a  remote  and  contingent  interest  ia 
limited,  bat  so  limited  that  when  it  vesta,  it  carries  the  whole 
estate,  to  the  disappointment  of  this  legatee,  unless  the  estate 
vesta  cum  onere.  These  circumstances  make  the  intention  clear, 
though  there  ia  no  neoesaity  of  resorting  to  them,  except  aa 
tliey  evince  that  the  obvious  sense  of  the  words  in  which  the 
legacy  is  given,  is  the  true  sense  in  which  the  testator  used 
them.  We  consider  the  charge  need  not  be  implied,  but  it  is 
expressed,  and  so  the  court  declares. 

We  do  not  go  further  at  present,  because  the  parties  do  not 
desire  it.  Indeed,  before  the  court  could  proceed  to  order  the 
money  to  be  raised  by  a  sale  or  mortgage,  a  further  inquiry 
would  be  requisite  as  to  the  profits  or  the  proceeds  of  the  for- 
mer sales,  remaining  in  the  guardian's  hands,  which  may,  of 
themselves,  be  adequate  to  the  plaintiff's  satisfaction.  If  the 
eettling  of  the  principle  should  not  enable  the  parties  to  dis- 
pose of  the  controversy,  either  can  bring  any  question  forward 
upon  a  motion  for  further  directiona. 

By  Court.     Decree  accordingly. 

Cit«d  uid  ftpprovad  in  BiddU  v.  Carrmeay,  0  Jom*  Bq.  90,  utd  in  Dtttrtam 


Deo.  1833.]  Sjoth  v.  Babham.  721 

V.  DeverevXf  78  N.  0.  389,  on  the  point  that  a  legacy  to  be  paid  ont  of  the 
teatator'a  estate,  ia  well  chaz^ged  upon  the  land* 

InMcLanaliany.  Wyant,  21  Am.  Deo.  363,  it  was  decided  that  when  a  testis 
tor  blende  real  with  personal  esti^te  the  legacies  given  by  the  will  are  a  charge 
upon  the  land.    See^  also,  note  to  that  case,  369,  and  the  cases  there  cited. 


Smith  v.  Babham. 

[3  DSfSMBUX  Xquixv,  i20.] 

Cbofs  Gbowino  on  Land  at  Timb  of  Testatok's  Death  go  to  the  ezeontor 
as  against  the  heir,  but  as  between  the  exeoator  and  the  devisee,  the  lat- 
ter is  entitled  to  them. 

Executor  is  Entitled  to  Retain  Testatok's  Pebishablb  PBOPSBrr,  neces- 
sary for  the  support  of  stock  during  the  interval  between  the  death  d 
the  testator  and  the  probate  of  the  wilL 

Tenant  for  Lifb  mat  be  Required  to  Keep  down  thb  Interest  oat  of  the 
profits  where  there  is  a  devise  of  lands,  or  a  specific  bequest  of  a  chat- 
tel for  life,  with  remainder  over,  and  the  subject  is  charged  with  debts 
not  equal  to  the  whole  value;  but  the  remainder-man  can,  in  no  case^ 
require  the  whole  profits  to  be  applied  in  eztinguisbinf;  the  charge  for 
the  sake  of  saving  the  subject. 

Rbsiduart  Bequest  for  Life,  with  Remainder  over,  of  articles  that  are 
consumed  in  the  using,  where  such  bequest  includes  other  articles  of  a 
different  nature,  gives  to  the  tenant  for  life  the  interest  only,  snd  the 
executor  must  sell  the  whole  of  the  property,  and  reserve  the  principal 
for  the  remainder-man. 

Slaves  are  an  Exception  to  this  Rule,  because  they  are  not  wasted  by  use^ 
or  if  they  are,  the  waste  is  supplied  by  their  increase,  which  goes  to  the 

Bill  for  an  aocount  and  saiisfaotion,  filed  by  some  of  the 
residuary  legatees,  under  the  will  of  John  Barham,  deceased, 
against  the  executors  and  the  other  residuary  legatees.  The  bill 
charged  that  the  testator  died  in  1825,  having,  by  his  will, 
directed  that  his  debts  should  be  paid  out  of  such  parts  of  his 
estate  as  he  had  not  specifically  disposed  of,  and  *'  the  residue, 
with  all  the  lands  he  should  die  possessed  of,  he  lent  to  his  wife, 
Mary,  during  her  life."  After  her  death,  the  residue  lent  to  his 
wife  for  life,  the  land  excepted,  was  to  be  divided  amongst  his 
children  and  grandchildren,  in  seven  equal  parts.  The  defend- 
ants, Nicholas  and  William,  were  appointed  executors,  and 
proved  the  will. 

The  bill  further  charged  that  the  testator  had  about  twenty 
slaves,  which  formed  part  of  the  residue,  and  also  a  large  crop 
glowing,  and  provisions  on  hand,  a  valuable  stock  of  horses, 
cattle,  and  hogs,  farming  utensils,  and  household  furniture,  all 
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of  which,  except  the  slaves,  it  was  the  duty  of  the  executors  to 
haye  sold  for  the  payment  of  the  debts.  That  instead  of  do.'ug 
this,  they  had  allowed  several  of  the  slaves  to  be  sold  under  ex- 
ecution; that  the  defeudant  William  had  purchased  one  of 
ibese  nlaves,  named  Dave.  Tbat  the  executors  had  left  the 
other  articles,  most  of  them  perishable  in  tbeir  nature,  iu  the 
possession  of  the  widow,  wbo  had  consumed  them,  or  had  con- 
verted them  to  their  own  use.  It  was  also  charged  tbat  tbe  de- 
feudiiut  William  had  hired  out  some  of  the  slaves,  or  made 
profit  from  tbem  duriug  tbe  life  of  tbe  widow,  which  ought  to 
bttvo  been  applied  to  tbe  payment  of  the  debts  instea<l  cf  al- 
lowing tbe  slaves  to  be  sold.  The  bill  claimed  that  he  ought 
to  account  for  the  value  of  tbe  slaves  sold,  for  tbe  hire  receive<l 
by  bim,  and  to  deliver  up  Dave  as  a  part  of  the  residue.  Tbe 
bill  further  charged  that  the  defendant,  Jobn  Barbam,  owed 
the  testator  a  large  debt  which  the  executors  failed  to  collect, 
although  William  purchased  from  Jobn  his  share  of  tbe  negroefi 
and  the  other  residue,  and  paid  him  for  them  out  of  the  profits 
of  the  estate,  and  that  tbey  were  chargeable  with  that  debt. 
The  defendant  Nicholas  answered,  admitting  that  he  proved 
the  will,  but  stating  that  he  resided  in  Virginia,  and  had  never 
intermeddled  with  tbe  estate  or  received  any  ]3art  of  it.  Tbe 
answer  of  William  admitted  tbe  will.  He  stated  that  he  bad 
sold  all  the  stock,  farming  utensils,  furniture,  and  provisions, 
except  what  was  necessary  for  the  support  of  tbe  widow,  to 
raise  funds  for  the  payment  of  debts;  that  the  widow  died  in 
1830,  and  thereupon  the  slaves  remaining  unsold  were  divided 
among  tbe  remainder-men,  including  the  plaintiffs;  that  tbia 
defendant  then  sold  the  articles  that  had  been  left  unconsumed 
by  tbe  widow,  and  applied  the  proceeds  to  the  payment  of  the 
testator's  debts  still  unpaid.  He  admitted  that  some  of  the 
negroes  had  been  sold  under  execution,  but  averred  that  the 
sale  was  unavoidable.  He  further  admitted  that  he  bad  i>iir- 
chased  Dave,  but  had  paid  a  full  price  for  bim,  and  submitted 
to  have  tbe  purchase  declared  void  at  the  election  of  the  plaint- 
i£E8.  He  also  admitted  that  he  bad  hired  out  some  of  the 
slaves,  but  claimed  that  the  widow  was  entitled  to  the  hire,  and 
averred  that  he  was  ready  to  account  with  her  representative. 

In  regard  to  the  debt  of  John  Barham,  tbe  answer  ptated 
that  the  defendant  found  among  the  testator's  papers  some 
evidences  that  he  had  paid  money  for  his  son  John  several  years 
before  his  death;  that  being  unable  to  ascertain  whether  or  not 
his  testator  had  been  repaid,  be  had  sued  out  attachmenti 
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against  John,  who  resided  out  of  the  stace, 
John's  share  of  the  residue  and  on  a  slave  sp^ 
to  him;  that  judgments  were  had,  a  sale 
defendant  WiUiam  became  the  purchaser 
purchase  for  the  benefit  of  the  estate,  and 
should  be  so  considered,  if  it  was  to  stand, 
erty  himself,  as  the  plaintiffs  might  elect, 
that  he  bad  recently  discovered  that  the  d 
not  due;  and  that  the  whole  proceeding  wa 
take;  that  at  the  time  of  the  purchase  he  I 
siou  that  it  might  turn  out  so,  and  that  it  ^ 
if  it  did,  the  purchase  shouhl  inure  to  the  11 
brother  John;  that  Johu   had  siuce  declai 
nothing  due,  and  had  instituted  proceeding 
ments  reversed.     The  defendant  submitted 
the  estate  for  the  benefit  of  the  party  in  w 
was  found  to  be. 

John  Barham's  answer  alleged  that  he  die 
anything,  and  the  proceedings  which  had  b€ 
wore  null,  and  claimed  his  share  of  the 
claimed  that  the  hire  of  the  slaves  and  the 
l)roperty  that  bad  accrued  during  the  life 
the  proceeds  of  the  crop  growing  at  the  t 
longed  to  the  tenant  for  life.     A  referenc 
master,  and  he  reported  a  balance  against  tl 
thousand  one  hundred  and  fifty-four  dolla 
cents,   exclusive  of  interest.     In  arriving  £ 
charged  the  defendants  with  the  hire  of  the 
life  of  the  widow,  and  also  with  the  sales  of  tl 
the  time  of  the  testator's  death,  and  with 
property  not  sold,  but  consumed  by  the  wi< 
report  on  John  Barham's  debt,  because  ther 
at  law  peuding  to  vacate  the  judgments  a: 
debt,  if  any.     He  also  charged  defendant 
price  of  Dave.     Both  parties  excepted  to  the 

Devereux,  for  the  plaintiffs. 

Attorney-general  and  Haijivood,  for  the  exe< 

BuFFiN,  C.  J.  (after  statiug  the  facts).  * 
on  the  land  at  the  time  of  the  testator's 
executor  as  against  the  heir,  but  as  bet 
and  the  devisee,  the  latter  is  entitled  to  i 
takes  the  land,  by  the  intention  of  the  i 
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thing  OQ  it;  for  as  the  devise  carries  the  land  against  the  heir. 
BO  it  does  the  crop  as  against  the  execator.  The  role  is  so 
strong  that  if  the  devise  be  for  life  with  remainder  over,  and 
the  first  taker  die  before  severance  of  the  crop  growing  at  the 
death  of  the  testator,  it  goes  over  with  the  land  to  the  re- 
mainder-man in  preference  to  the  personal  representative  of  the 
first  taker. 

Here  the  testator  died  early  in  September,  1825.  He  then  left 
in  the  granary  a  small  quantity  of  com  and  wheat,  not  more 
than  sufficient  to  support  the  stock  and  negroes  until  the  exec- 
utors could,  at  the  next  court,  prove  the  will,  and  get  authority 
to  sell.  It  is  in  evidence  that  it  was  not  sufficient;  for  a  con- 
siderable portion  of  the  growing  crop  was  used  for  that  pur- 
pose. Now,  although  it  may  be  the  duty  of  the  executor,  upon 
a  will  like  this,  to  sell  all  the  perishable  property,  and  invest 
the  proceeds  for  the  security  of  the  fund,  for  the  remainder- 
man, paying  the  interest,  as  the  profits,  to  the  legatee  for  life, 
yet  some  time  must  be  allowed  to  make  it,  and  in  the  mean 
while  the  stock  must  be  supported  and  kept  fit  for  sale,  and  the 
slaves  fed.  The  executor  ought  not  to  sell  until  probate,  to  ob- 
tain which  he  is  obliged  to  wait  for  a  court.  It  is  the  interest 
of  all  concerned  that  the  support  should  be  drawn  from  the 
property  itself  until  the  sale  is  made  in  seasonable  time.  Here 
it  was  in  December,  1825,  about  one  month  after  the  probate  of 
the  will.  The  exceptions  of  the  defendant  to  so  much  of  the 
report  as  charges  the  executors  with  thirty  bushels  of  wheat  on 
hand  is,  on  this  ground,  allowed.  And  the  exceptions  to  so 
much  of  the  report  as  charges  them  with  the  com  and  cotton 
growing  at  the  testator's  death,  is  also  allowed. 

In  the  account,  a  particular  quantity  of  com,  eighty  barrels, 
is  charged  as  a  distinct  item  at  three  hundred  and  sixty  dollars, 
and  also  of  fodder,  ten  stacks,  at  twenty-five  dollars,  which  ia 
seen  at  once.  But  the  cotton  does  not  explicitly  appear  upon 
the  report.  There  is  a  charge  for  one  bale  as  an  item  in  the 
account,  being,  as  the  master  states,  a  part  of  the  crop  not  sold, 
and  put  down  at  the  price  of  thirty  dollars.  But  the  principal 
part  of  this  charge  is  in  the  general  item  of  "  amount  of  sales" 
one  thousand  nine  hundred  and  sixty-seven  dollars  and  ninety- 
three  cents,  which,  upon  a  reference  to  the  account  of  the  sales, 
obtained  from  the  county  court,  which  was  the  evidence  on 
which  the  master  acted,  is  found  to  include  nine  thousand  two 
hundred  and  sixty-three  pounds  of  cotton,  disposed  of  at  the 
general  sale  by  auction,  at  three  hundred  and  five  dollars  and 
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sixty-eight  cents.    It  appears  upon  the  proofis,  that  this  cotton, 
fodder,  and  com  was  on  the  land  when  the  testator  died,  and . 
was  gathered  by  the  executor  and  widow.     To  the  latter  they 
belonged,  and  to  her  the  executor  is  accountable,  axui  not  to  the 
residuary  legatees  in  remainder. 

The  same  is  true,  also,  as  to  tbe  charges  of  the  hire  of  the 
slaves  which  belong  to  the  widow.  When  thero  is  a  devise  ol 
lands,  or  a  specific  bequest  of  a  chattel  for  life,  with  remainder 
over,  and  the  subject  is  charged  with  debts  not  equal  to  the 
whole  value,  the  tenant  for  life  may  be  required  to  keep  down 
the  interest  out  of  the  profits,  or  the  parties  are  required  to 
raise  the  principal  by  contributions  in  proportion  to  the  value 
of  their  respective  interests.  But  certainly  in  no  ease  can  the 
remainder-man  require  the  whole  profits  to  be  applied  in  ex- 
tinguishment of  the  charge,  for  tbe  sake  of  saving  the  subject^ 
for  that  would  defeat  the  life  estate  altogether.  But  in  a  resid- 
uary bequest  to  one  for  life,  and  then  over,  the  whole  is  sub- 
ject to  the  immediate  payment  of  debts,  and  the  executor  may 
and  ought  to  sell  enough  for  that  purpose  in  tbe  first  instande^ 
For  it  is  only  what  remains,  after  payment  of  debts,  that  ia 
given,  either  for  life  or  over.  So  much  of  the  ci^ital  is  to  be 
sunk  at  once.  Here  it  has  been  done  by  the  sale  of  a  part  of 
the  consumable  articles,  and  a  part  of  the  slaves;  and  the 
plaintiffs  say  that  was  wrong,  and  so  the  master  finds,  because 
there  were  suffioieut  profits  of  the  unsold  slaves  to  answer  that 
end.  That  position  can  not  be  maintained.  These  profits  are 
the  use  given  to  the  tenant  for  life.  The  exception  to  these 
charges  in  the  account  must  therefore  be  allowed. 

The  master  has  also  charged  the  executor  with  twenty-eight 
shoats,  thirty-five  fat  hogs,  six  sheep,  thirty  gallons  of  brandy, 
and  some  casks  and  hogsheads,  of  the  value  altogether  of  two 
hundred  and  sixty-one  dollars.  He  has  also  charged  them  with 
the  value  of  some  household  furniture,  not  sold,  either  at  the 
sales  after  the  death  of  the  testator,  or  after  that  of  tbe  widow, 
to  the  value  of  fifteen  dollars.  The  executors  except  to  these 
charges,  upon  the  ground  that  these  articles  were  necessary  to 
the  support  of  the  widow  and  the  family,  and  in  order  to  keep 
up  the  plantation.  Tbe  argument  on  the  other  side  is,  that 
these  articles  should  all  have  been  sold,  and,  if  necessary  iot 
that  purpose,  the  proceeds  applied  to  the  payment  of  the  debts, 
or,  if  not  thus  needed,  invested,  and  tbe  interest  only  paid  to 
the  widow  for  life;  and  therefore  that  the  executors  are  charge* 
able  with  their  value. 
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We  believe  the  common  understanding  of  testators  in  the 
country  is  with  the  defendants;  for  they  can  hardly  be  supposed 
to  give  to  their  Tridows  lands  and  negroes  for  life«  and  to  intend 
to  strip  t)ie  plaotation.  But  we  believe  likewise  that  the  law  ia 
clearly  with  the  plaintiffs  on  this  point. 

Where  there  is  a  gift  of  a  specific  chattel  for  life,  uud  then 
over,  the  executor  may  assent  to  the  legacy  and  discharge  liim- 
self  from  liability  to  the  remainder-man,  by  delivery  to  the  ten- 
ant for  life,  for  the  assent  to  that  legacy  is  an  assent  to  the  one 
in  remainder.  It  was  formerly  held,  indeed,  that  the  executor 
would  be  bound  to  the  remainder-men,  unless  he  took  security 
from  the  tenant  for  life  that  the  thing  should  be  forthcoming  at 
his  death.  But  unless  there  be  collusion,  it  is  now  held  other- 
wise, and  the  tenant  for  life  is  only  bound  to  give  a  receipt,  or 
sign  an  inventory,  as  it  is  called,  unless  there  be  reason  to  be- 
lieve that  the  article  will  be  destroyed  or  sent  away — ^in  which 
case  the  executor  may  refuse  to  deliver  it  without  security,  or 
the  remainder-man  may,  after  delivery,  file  his  bill  for  security: 
Foley  V.  BumeU^  1  Bro.  Ch.  Cas.  279.  In  such  cases,  the  r^ 
mainder-man  must  be  content  to  receive  the  article  as  it  ought 
to  be  left  by  the  first  taker,  after  using  it  with  ordinary  care 
and  prudence.  When,  however,  there  is  such  a  specific  gift  of 
what  we  commonly  call,  and  what  the  master  here  calls,  **  per- 
ishable articles,"  or  of  what  are  embraced  under  the  descrip- 
tion in  the  books,  of  **  articles  quw  ipso  usu  consumuntur^"  it  ia 
difiScult  to  say  what  is  meant.  I  rather  think  testators  seldom 
do  mean  to  give  such  things  for  life  only,  and  that  those  words 
Hre  annexed  by  mistake  to  that  gift,  by  inadvertently  inserting 
it  in  the  clause  giving  other  things  of  a  different  kind,  and  which 
are  meant  to  be  for  life  only. 

But  if  the  testator  really  intends  such  a  gift  to  be  for  life»  we 
can  hardly  imagine  what  rights  of  enjoyment  he  meant  for  the 
objects  of  his  bounty  respectively.  For  to  give  wine,  com, 
sheep,  or  cattle  for  life,  is  to  give  the  whole,  if  the  legatee  is  to 
have  any  use  of  it,  since  the  property,  nay,  the  consumption,  is 
inseparable  from  the  use;  unless  the  testator  has  this  further 
meaning,  that  the  tenant  for  life  may  consume  and  sell,  as  he 
would  himself  if  living,  and  that  whatever  is  left,  both  of  the 
original  stock  and  the  increase,  shall  be  taken  as  the  estate  of 
the  testator,  and  go  to  the  remliinder-man .  I  rather  suppose  that 
this  is  the  meaning,  for  such  dispositions  are  generally  found  in 
the  provisions  for  wive^*,  to  whom  children  nre  to  succeed,  and 
the  testator  supposes  that  the  mother  would  wish  them  to  take 


4 


Deo.  1833.]  Smith  v.  Babham. 

all,  whether  it  be  his  or  her  estate.     Th 
grown  up  from  the  rule  of  our  law  respec 
slaves  given  for  life,  all  the  articles  being  ^ 
same  clause.     But  to  the  admission  of  sucb 
is  the  insuperable  objection,  that  it  is  agai 
ancient  rule  of  the  common  law  that  the  ini 
profit,  and  therefore  belongs  to  the  tenant  i 
it  accrued;  to  which  slaves  constitute  the  ( 
tion.     We  would  not  feel  authorized,  upon 
the  testator's  intention,  to  carry  it  farther, 
respective  interests  of  tbe  tenant  for  life  a; ! 
consumable  chattels  specifically  bequeathe  : 
ions,  it  is  far  from  clear.      We  do  not  knc 
courts  upon  the  point.    In  England  it  ia  t 
In  Fosier  v.  Toumay,  3  Ves.  811,  Lord  Ah 
learned  judges  had  thought  the  articles  n  i 
persons  entitled  to  the  limited  use  have  oi 
he  thought  very  rigid.     Yet  in  Randall  v.  . 
Sir  William  Qrant,  taking  notice  of  that  (  ! 
his  conception  is,  that  a  gift  for  life,  if  sp  i 
property  in  IhiDgs,  **  quas  ipso  ilsu  consu  \ 
comes  within  the  reason  of  the  old  law,  tl  i 
limitation  over  of  a  chattel  after  a  life  est  I 
be  otherwise  when  such  articles  are  inc   i 
beque^,  with  others  of  a  different  natu: 
whole  are  to  be  sold  by  the  executor,  auc^ 
by  the  tenant  for  life.     Tbat  is  the  case 
and  therefore  further  speculation  upon  th<   ; 
quest  is  unnecessary. 

It  seems  clear,  that  when  a  residue  is  (    i 
be  sold  by  the  executor.     The  several  thi 
testator  supposing  them  not    worth  gi 
knowing  how  much,  or  which  of  them, 
necessary  to  sell  for  payment  of  debts  a    I 
The  gift  is  then  of  the  net  balance  of  i 
debts  are  paid,  which  implies  a  sale.     Ai 
case  when  there  is  an  immediate  gift  of     I 
debts  are  paid,  it  must  be  when  there  is 
the  surplus  to  one  for  life,  and  then  to  i 
is  nothing  to  show  that,  as  to  the  consui     I 
tator  meant  to  give  the  particular  legati 
sists  in  consumption,  and  as  they  are  co 
clause  with  the  others  of  a  different  nat 
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tog^ether,  and  as  a  part  mast  be  sold,  the  whole  musty  and  the 
first  taker  have  the  profit  only.  For  upon  the  intention  it  is 
taken  that  the  benefit  is  to  be  divided  between  the  leg^atees  in 
the  whole  subject,  which  can  not  otherwise  be;  for  if  the  ten- 
ant for  life  does  not  use  the  perishable  articles,  he  gets  no 
benefit,  and  if  he  does  use  them,  the  legatee  over  gets  none. 
Such  parts  of  the  exceptions  as  relate  to  these  articles  most, 
therefore,  be  overruled.  The  executor  is  properly  charged  with 
the  value  of  them  in  this  suit,  and  as  the  widow  had  the  benefit 
of  them,  he  will  be  entitled  in  the  settlement  he  will  make  ^th 
her  representative,  to  the  value  now  answered  for  by  him,  as  a 
credit  against  the  charges  against  him  for  her  cotton  sold  bj 
him,  for  which  he  has  by  this  decision  credit  in  this  suit. 

To  the  rule  thus  laid  down,  slaves  are  an  acknowledged  ex- 
ception, founded  on  the  known  expectations  of  testators,  and 
the  geueral  understanding  of  the  country,  and  the  profession. 
Indeed,  the  reason  of  the  rule  itself  constitutes  them  an  excep- 
tion.   They  are  not  wasted  by  use,  and  if  they  are,  that  waste 
is  supplied  by  their  issue,  which,  it  has  long  been  held,  goes 
with  the  remainder.     With  respect  to  them,  service,  and  not 
increase,  is  the  use  of  the  tenant  for  life.     When,  therefore, 
they  are  included  in  a  residue  with  other  things,  they  are  to  be 
treated  as  they  generally  are  when  left  by  an  intestate,  not  sold, 
as  other  parts  of  the  estate,  but  divided  amongst  those  entitled, 
unless  a  sale  be  necessary  for  debts  or  distribution. 

The  defendant  William  having  submitted  to  have  his  pur- 
chase of  Dave  declared  void  ut  tbe  election  of  the  plaintiff,  it 
would  be,  of  course.  But  the  master  has  charged  the  price  of 
him,  which  is  proved  to  be  a  full  one,  in  the  account,  and  it 
has  been  paid  in  discharge  of  debts,  and  the  plaintiffs  have 
taken  uo  exception  upon  that  point,  which  is  an  election,  and 
binds  them. 

The  result  of  these  views  is,  that  a  balance  is  found  due  to 
the  executors,  as  far  as  the  accounts  have  been  stated,  and  the 
bill  would  be  dismissed,  but  that  the  plaintiffs  may  wish  a  fur- 
ther ioquiry  upon  the  subject  of  John  Barham's  debt.  For 
that  purpose  the  cause  will  be  retained;  but  if  no  motion  for 
further  directions  be  made  by  the  plaintiffs,  on  or  before  the 
calling  of  the  case  at  next  term,  the  bill  will  be  dismissed  after- 
wards, when  moved  for  by  the  defendants. 

By  Court.     Order  accordingly. 


Cited  in  Jonet  v.  Simmons,  7  Ircd.  £q.  179,  in  Saunderw  ▼•  HaugkUm,  • 
Id.  821;  in  WUUama  ▼.  CotUn,  3  Jones  Eq.  397;  and  in  RUeh  v.  i/brrif,  78 
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K.  C.  379,  380,  to  the  point  that  a  residue  for  life 
ought  to  be  sold  by  the  exeontor,  and  the  interest  g 
life,  and  the  principal  retained  for  the  remainder-man 
1  Dev.  &  B.  Eq.  94,  in  Jacocks  v.  Bozeman^  Id.  194,  a 
1  Ired.  L.  88,  to  the  point  that  slaves  are  an  exceptio 
son  Y.  Corpenning,  1  Ired.  Eq.  219,  to  the  point  that  a 
▼est,  by  assent  of  the  executor,  in  the  tenant  for  life 
and  in  Blount  ▼.  Hawkins,  4  Jones  Eq.  104,  to  the  p 
life  most  keep  down  the  interest. 


Gillis  v.  Martin. 

[9  DXTXBSITX  Equitt,  470.1 
COUBT  IS  Ck)N7INED  TO  PROOFS  U\Km  whi 

for  error  was  founded. 

Answer,  after  Replication,  is  not  Evidence  for 
is  made  so  by  discoveries  called  for  in  the  bill. 

Sale,  Accompanied  bt  Agreement  to  Repurchasi 
proper  case,  but  the  court  watches  such  agreem 
to  be  secnritiea,  unless  a  contrary  intention  is  n 
stances. 

Died,  Absolute  in  Form,  when  Treated  as  a 
the  time  of  the  delivery  of  an  absolute  deed  tc 
written  agreement,  stipulating  that,  if  within 
should  be  sold  for  more  than  the  amo::;'.  of  t 
interest  and  cost  of  necessary  repairs,  he  woul 
grantor,  such  deed  will  bo  treated  as  a  mortgage 
to  show  that  it  was  otherwise  intended  by  the 

Right  to  Redeem  can  not  be  Barred  by  any  agr 
contract,  that  the  purchaser  should,  in  default 
absolute  owner,  if  the  subject  was  once  rodeer 

Hortoaoee  in  Possession  is  Entitt^ed  to  his  expc 
interest  thereon. 

Oeneral  Rule  in  Case  of  New  Improvements 
throw  difficulties  in  the  way  of  redemption. 

Improvements,  Permanent  and  Beneficial,  \f 
would  be  wholly  unproductive,  and  which  wer 
in  the  belief  that  the  estate  was  his  own,  will 

Mortoaoee  should  not  be  Charged  with  Ren- 
provements  that  he  himself  has  made. 

Sale  is  Decreed  upon  a  Bill  for  Foreclosuri 
deem,  a  sale  will  not  be  decreed,  unless  upon  < 

•  Bill  filed  by  the  widow  and  heirs  of  Oi 
of  a  town  lot  in  Lawrenceville,  and  a  p 
by  him  to  the  defendaDt  by  an  absolute 
alleged  that  this  deed  was  intended  only  ( 
of  one  hundred  and  sixty-niue  dollars, 
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beeu  discharged  by  the  profits  which  had  come,  or  ought  to 
have  come,  to  the  hands  of  the  defendant.  On  the  same  date 
that  the  deed  was  executed,  the  defendant  entered  into  a  writ- 
ten agreement,  in  which  he  stated  that  he  had  purchased  the 
premises  at  the  price  of  one  hundred  and  sixty-nine  doUars; 
but  that  if  sold  within  two  years  for  more  than  tbat  sum  and 
the  interest  on  ifc,  and  such  necessary  repairs  as  might  be  made 
on  the  house,  he  would  pay  the  surplus  to  Oillis.  The  answei 
admitted  the  agreement,  but  denied  that  the  deed  was  merely 
a  security,  and  alleged  that  the  purchase  was  absolute.  The 
defendant  alleged  that  Gillis  was  indebted  to  him  in  the  sum 
of  sixty-nine  dollars,  to  secure  the  payment  of  which  he  had 
executed  to  him  a  deed  of  trust  for  the  premises  in  dispute; 
that  Oillis  being  about  to  remove  to  Alabama,  and  being  unable 
to  sell  to  anybody  else,  induced  the  defeudant  to  purchase,  and 
give  one  hundred  dollars  more  than  his  debt,  which  was  the 
full  value;  that  defendant  thereupon  surrendered  the  deed 
of  trust,  and  took  an  absolute  conveyance;  that  after  the  com- 
pletion of  the  contract  and  the  execution  and  delivery  of  the 
deed,  Gillis  stated  that  his  family  might  not  be  satisfied  with 
the  price,  and  requested  the  defendant  to  agree  to  sell  the 
premises  and  pay  him  the  surplus,  which  he  readily  agreed  to 
do,  as  he  had  made  the  purchase  to  oblige  Gillis;  but  that  it 
was  never  understood  that  the  agreement  should  be  connected 
with  the  deed,  or  give  a  right  of  redemption,  or  change  the 
deed  from  an  absolute  one,  or  have  any  other  effect  than  to 
bind  him  to  pay  over  the  surplus,  if  any,  upon  a  resale;  tbat 
the  defendant  made  repeated  efforts  to  sell,  but  was  unable  to 
do  80  at  any  price;  that  the  house  having  become  untenantable, 
he  had  repaired  it,  and  thereafter  occupied  it  himself,  and  had 
since  made  such  repairs  and  additions  as  were  necessary  to  the 
comfortable  occupation  of  the  premises  by  his  family;  and 
tbat  those  repairs  and  additions  were  made  by  him  in  the  be- 
lief that  the  absolute  property  was  in  himself. 

There  was  a  general  replication  to  the  answer,  and  upon  tbe 
bearing  the  judge  made  a  decree  declaring  that  the  plaintiffs 
bad  a  right  to  redeem,  and  referred  it  to  the  master  to  take  an 
account  of  the  sum  due  on  the  mortgage,  iucluding  ueceesarj 
repairs,  deducting  therefrom  tbe  rents  and  profits.  The  mas- 
ter reported,  submitting  two  views;  in  the  first,  he  gave  the  de- 
fendant credit  for  repairs  made  witbin  the  two  years  named  iii 
the  agreement,  and  charged  him,  after  the  subsequent  improve- 
ments, an  improved  rent,  upon  wbich  ho  found  a  balance  due 


to  tba  d«f«adaiit  of  fortj-four  dollars  aod  i 
ia  the  Booond,  he  gave  Lim  credit  for  all  tli< 
proToments,  aod  charged  the  like  rent,  npoD  v 
balaoce  to  be  seven  hundred  and  forty^six  do 
eenta.  The  master  reported  that  all  the  rep 
ments  were  neceesaiy  for  a  convenient  ami  c 
nient  of  the  premiBes,  and  were  made  witli 
report  waa  confirmed  pro  forma,  according  to 
mittod  b;  the  master,  and  a  decree  pronoai 
from  which  the  defendant  appealed  to  this  coi 

No  counsel  appeared  for  the  plaintiff. 

MendenhaB.,  for  the  defendant. 

RnniN,  0.  J.  (after  stating  the  pleadings  at 
set  forth).  For  the  defendant  it  ia  iosiBted 
are  erroneona,  for  that  the  purchase  was  ah 
that  the  defendant  had  a  right  to  make  the  in  i 
nil  events,  is  not  to  be  charged  with  rents  as 
ments. 

The  case  is  cot  free  from  doubt  upon  the  Gn 
BOter  of  the  conveyance  ia  to  be  determined  1  < 
the  parties;  and  if  that,  however  ascertained, 
o^^erate  as  a  security,  the  court  so  regards 
will  be  entitled  to  redeem.  The  difficulty  i 
toiniog  the  intention.  Here  the  instrum<  i 
plaintiffs  a  defeasance,  is  admitted  in  the  a  i 
fendaot  denies  that  it  was  given  with  the  vi 
porcbase  into  a  security.  For  the  purpose  (  I 
ti.iGerliou,  he  states  that  the  price  menlioiie  I 
one;  that  he  then  gave  up  a  former  and  moi  i 
for  the  debt  which  Gillie  owed  him,  which  1  ! 
(loDO  if  he  had  coDsidsred  that  he  was  only  : 
for  that  and  the  additional  sum  then  paid,  a  i 
ubout  removing  to  distant  parts,  and  had  i 
wish  to  redeem  the  premises,  and  therefore  c  i 
to  have  stipulated  for  it.  These  circumstan  i 
strong  to  repel  the  inference  from  the  words  : 
if  ih(!y  appeared  in  a  way  for  the  court  to  ta  i 
But  they  do  not.  It  nowhere  appears  that 
had  a  deed  of  trust. 

It  is  true,  that  upon  the  evidence  before  t'  ! 
laking  of  the  account,  it  appears  that  one 
nine  dollars  was  the  full  value,  and  that  Oil   i 
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move  to  Alabama.  But  the  court  ia  confined,  on  an  appeal,  to 
the  proofs  upon  which  the  decree  impeached  for  error  waa 
founded.  When  the  decree  for  redemption  and  an  account  waa 
made,  there  were  no  proofs  but  the  exhibits  and  the  defendant* a 
answer;  and  the  answer,  after  replication,  is  not  evidence  for 
the  defendant,  except  as  it  is  made  so  by  discoveries  called  for  in 
the  bill,  and  which  are  responsive  to  direct  charges,  or  special 
interrogatories.  Here  the  bill  charges  nothing  but  the  execu* 
tion  of  the  agreement,  which  is  appended  to  the  bill,  bj  force 
of  which  alone  the  right  to  redemption  is  claimed,  and  inter- 
rogates the  defendant  as  to  its  execution.  That  the  answer 
admitR.  The  other  circumstances  brought  forward  in  the  an- 
swer are  new  matters,  and  must  therefore  be  proved  by  the  de- 
fendant before  they  can  vary  the  decree. 

Confining  ourselves  to  the  instrument  itself,  the  first  decree 
pronounced  in  the  superior  court  seems  to  us  to  be  correct. 
The  transaction  can  not  be  regarded  as  a  sale^  accompanied  by 
an  agreement  for  a  repurchase  by  the  vendor,  upon  which  he 
must  come  strictly  within  time,  for  nothing  of  that  sort  ia  pre- 
tenoed  on  either  side.  If  it  were  so,  it  wotdd  be  supported^ 
though  the  court  watches  such  agreements,  and  construes  them 
to  be  securities,  unless  a  contrary  intention  be  manifest  from 
the  circumstances:  Poindexter  v.  McCannon,  1  Dev.  Eq.  Cas.  373 
[18  A.m.  Dec.  591].  But  here  no  payment  by  Oillisis  stipulated 
for,  to  be  made  at  any  time,  as  a  price  for  the  land.  But  it  ia 
contended  the  agreement  was  not  for  redemption,  which  might 
be  had  at  any  time,  but  that  an  eventual  arrangement  of  property 
was  contemplated,  and  that  this  was  at  least  a  conditional  sale, 
to  become  absolute  in  the  defendant,  in  the  event  he  did  not 
sell  to  another  within  two  years.  It  is  difficult  to  say  that,  on 
the  face  of  the  papers.  An  interest  is  reserved  to  Oillis  in  the 
sum  that  might  be  got  for  it,  upon  a  sale  to  another,  which  ia 
the  surplus,  not  above  a  particular  sum  in  numero^  but  above 
the  advances  then,  and  the  disbursements  on  ihb  property,  and 
interest.  The  question  is,  does  this  show  that  the  object  waa 
primarily  to  secure  those  advances,  for,  if  it  does,  then  redemp^ 
tion  and  all  other  incidents  of  a  mortgage  follow.  To  us  the 
affirmative  seems  true. 

It  can  not  bo  doubted,  that  if  the  defendant  had  sold,  he 
would  have  been  obliged  to  pay  the  surplus  to  GKllis;  nor  that 
if  Oillis  had,  within  two  years,  tendered  what  was  dne,  he  woold 
have  had  a  right  to  a  reconveyance,  and  that,  not  upon  the 
ground  of  a  stipulation  to  that  effect — ^for  there  ia  none  auoh  ia 


BeeiDg  that  since  he  was  to  have  the  earplu 
interest  waa  limited  to  the  sum  dne  him,  and 
waa  the  real  owner.  Besides,  upon  a  aettlen 
or  after  a  sale,  what  is  made  the  basis  of  it? 
teiest,  and  the  outlays  for  necessary  repairs,  t 
defendant  then  does  not  go  into  possessJoi: 
aUy  do,  and  ereot  or  pull  down  buildings  al. 
restrains  himself  to  necessary  improvementii 
be  is  to  keep  accounts  against  either  the  d'i 
which  we  think,  in  the  abeenoe  of  evident 
the  estate  and  all  other  circumstances,  is  cc 
character  of  the  conveyance  originally.  I: 
curity,  it  remains  so  in  the  hands  of  the  defi  i 
would  be  otherwise  in  the  hands  of  a  bona  j  ' 
with  notice,  upon  the  score  of  a  personal  co  : 
fendant  to  make  a  sale,  and  receive  the  pun  I 
application  of  whichthe  purchaser  would  the 
to  see.  But  no  agreement,  at  the  time  of  th  i 
purchaser  shall  in  default  of  the  debtor  beet  : 
even  at  an  increased  price,  is  permitted  by  I 
demption,  if  the  subject  was  once  redeemahl  : 
1  Vern.  488;  Selon  v.  Slade,  7  Ves.  273. 

The  last  decree  was  merely  formal,  and    i 
made  to  enable  the  parties  to  bring  the  c  '. 
revision.     We  think  it  too  rigorous  towarc 
der  the  circumstances  of  the  case.     Every  t 
sion,  if  not  bound  to  repair,  is  at  least  ent   '. 
tures  for  that  purpose,  and  they  form  part< 
the  interest  runs:  Ood/rey  v.  Watson,  3  Atl 
other  outlays  for  the  preservation  of  the  est 
4  Yes.  466.     As  to  new  improvements,  the  { 
wise,  but  is  not  unyielding:  4  Kent  Com.       I 
court  ns  necessary  tu  protect  the  mortgag    i 
and  from  having  iucreased  difficulties  thrc 
demption.     The  creditor  is  not,  therefore 
the  debtor  out  of  his  estate.      But  where 
poBsession,  not  only  by  the  consent,  but,     i 
stance  of  the  mortgagor,  and  the  improv 
and  beneficial,  and  without  it  the  estate 
unproductive,  so  that  the  mortgagor,  as  a 
make  it  if  he  were  himself  in  possession 
really  mode  it  under  the  belief  that  the  esi 
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tbat  he  was  renderingf  the  property  more  yuluable  as  for  him- 
Belf,  and  not  with  a  view  of  bringing  the  expense  into  account 
agaiust  his  debtor,  there  seems  to  be  a  ground  for  repelling  the 
application  of  the  rule.  The  principle  upon  which  it  ia  fou  nded 
does  not  reach  such  a  case,  which  stands  rather  on  another, 
that  he  who  takes  benefit  by  the  labor  or  money  of  another  per- 
son, not  laid  out  against  his  will  or  his  interest,  shall  make 
compensation.  Upon  this  ground,  improvements  were  allowed 
for  by  this  court  in  BisseLl  v.  Bogman,  when  last  before  us,  be- 
cause they  were  proper,  and  Bozman,  at  the  time  of  making 
them,  deemed  himself  the  owner,  and  it  was  held  to  be  other- 
wise only  upon  a  nice  legal  construction. 

There  is  no  doubt  upon  the  evidence  before  the  master  in  this 
case,  that  either  the  defendant's  was  a  purchase,  or  that  he  oon« 
ceived  it,  and  with  much  reason,  to  be  so;  and  that  he  acted  with 
good  faith  in  his  endeavor  to  sell  before  he  laid  out  more  mouey, 
and  also  in  making  his  expenditures.  It  is  in  proof  that  the 
sum  he  advanced  was  a  full  price;  that  the  debtor  was  then  re- 
moving, and  did  remove  to  Alabama,  and  therefore  had  no  ac- 
tual intention  to  redeem,  bat  expected  at  most  a  sale,  and  that 
he  could  not  get  a  tenant  at  any  price  without  improvements, 
and  that  all  which  the  defendant  made  are  absolutely  uecessaiy 
to  make  the  place  even  comfortable.  These  circumstaucea 
seem  to  render  the  case  peculiar,  and  to  entitle  the'  defendant 
to  be  protected  in  his  expenditures,  for  as  they  were  incurred 
honestly,  he  may  claim  at  least  to  be  a  bailiff  or  steward,  en- 
deavoring to  serve  the  owner,  instead  of  a  creditor,  striving  to 
make  ii  pledge  his  own  property.  Moreover,  the  difference  is 
uot  very  great,  for  the  first  view  taken  by  the  master  could  not 
possibly  stand,  since  it  charges  the  defendant  with  a  rent  the 
premises  ought  to  bring  both  under  the  repairs  and  improve- 
ments. The  rent  thus  given  exceeds  the  interest  upon  both  the 
debt  and  the  repairs  and  improvements,  and  the  proof  is,  that 
if  repairs  alone  had  been  made,  no  tenant  conld  have  been  had. 
The  whole  rent  is  therefore  justly  attributable  to  the  improve- 
meuts,  and  will  nearly  discharge  the  cost  of  them,  so  as  to  make 
the  balance  of  the  account  consist  almost  entirely  of  the  debt, 
repairs,  and  interest,  for  which  the  mortgaged  premises  are  un- 
doubtedly answerable.  But  we  think  the  case  upon  its  own  cir- 
cumstances forms  an  exception,  if  any  can,  which  appeals  to  the 
sound  discretion  of  the  court  to  make  those  allowances  upon  the 
footing  of  fair  dealing  between  these  parties;  and  as  no  excep- 
tion is  taken  to  the  estimates  of  the  master,  as  contained  in 
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either  view  submitted  by  him,  but  only  to 
which  they  are  respectively  based,  the  form< 
versed,  and  the  report  of  the  master  finding 
the  defendant,  on  the  fifteenth  dny  of  Marc 
hundred  and  forty-six  dollars  and  fifty-fiv< 
iu  the  account  annexed  to  the  report,  must 
decree  made  accordingly — that  the  plaintifl 
defendant  within  four  months  from  the  dai 
eree,  together  with  the  costs  of  his  suit  in  th  i 
upon  such  payment  being  made  by  the  plaii 
the  widow,  that  the  defendant  convey  the  i 
to  her  by  way  of  assignment  of  his  title  to 
gage;  or  if  the  payment  be  made  by  the  c 
the  defendant  do  convey  to  the  plaintiffs,  J 
and  Eliza  M. ,  the  children  and  heirs  at  \a  i 
and  in  default  of  such  payment,  the  bill  t<  ■ 

Upon  a  bill  for  foreclosure,  the  pract 
been  to  decree  a  sale,  as  being  more  advant ; 
and  as  the  creditor  is  seeking  in  that  suit 
debt.     But  upon  a  bill  to  redeem,  a  sale  i 
except  upon  consent,  because  the  mortgai ' 
compelled  to  relinquish  the  estate  upon  a  i 
receiving  his  whole  debt,  which  he  might   . 
ception  of  the  rents,  and  may  not  by  a  sale: 
6  Ves.  673. 

By  CouBT.     Decree  reversed. 


Cited  in  Lyerly  ▼.  Wheeler,   8  Ired.  Eq.  dOl,  an< 
6  Jones  Eq.  77,  to  the  point  that  an  answer,  after  n  : 
for  the  defendant,  except  aa  it  is  made  by  diaoove  i 
and  which  are  responsive  to  direct  charges  or  specii 

Absolxttb  Deed  anp  Aobeement  to  Reconvx 
Am.  Dec.  277,  and  note  900. 

Absolute  Deed,  when  Treated  as  Mortoaoj 
20  Am.  Dec.  145;  Harbison  v.  Lemon,  23  Id.  376. 

Right  to  Redeem,  Restriction  ok,  Void. — & 
Am.  Dec.  722,  and  note  727;  Johnston  v.  Gray,  16    i 
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Green  v.  Dodge  and  Cogswell. 

[6  Ohio,  80.] 
Nboliokncb  of  ths  Ck>MPLAiNAKT  In  preparing  or  oondnotiQg  hit  Mtum 

at  law,  precludes  him  from  obtaining  relief  in  equity  from  the  jiidgmeni 

entered  af;ain8t  him. 
Judgment  will  kot  be  Relieved  ▲gainst  becanae  the  oomplainant  idooi^ 

rectly  stated  hia  case,  or  made  a  falae  admission  in  the  former  actiao. 
The  Assurance  of  the  Judge  that  a  judgment  should  be  different  fram 

that  which  was  afterwards  rendered  and  entered,  can  not  be  relied  npoa 

in  equity  as  a  ground  for  decreeing  a  new  trial 
Subett  Ebceiving  Monet  ob  Claims  to  be  applied  to  the  payment  of  hit 

principal's  debt,  holds  as  trustee  of  the  cieditor,  and  must  acooont  to 

him. 

Bill  in  ohanoery  for  a  new  trial  and  general  relief,  from 
which  it  appeared  that  the  complainant,  Daniel  Qreen,  brought 
an  action  against  the  defendants,  John  Dodge  and  Eli  Cogs- 
well, on  their  indorsement  of  certain  notes;  that  this  action 
was  submitted  to  the  court  on  an  agreed  statement,  which 
among  other  matters  stated  that  no  consideration  passed  *'from 
Green  to  Dodge  and  Cogswell,  on  account  of  said  notes;"  that 
on  account  of  this  statement  and  certain  defects  in  the  declara- 
tion, judgment  was  given  for  defendants;  that  complainant's 
counsel  did  not  properly  state  the  facts  in  his  declaration,  nor 
in  the  agreed  statement;  that  before  the  decision  bis  counsel 
was  informed  by  the  judge  that  the  complaint  would  be  held 
insufficient,  and  then  asked  leave  to  amend;  that  the  judge 
said  the  judgment  would  be  so  drawn  as  to  be  no  bar  to  an- 
other Huit;  that  counsel  was  called  from  court  by  illness  in  hia 
family,  and  did  not  return  till  after  the  adjournment,  in  conse- 


Dec.  1833.]  Obesn  v.  Dodge.  737 

quence  of  Tvhich  he  did  not  notice  that  judgment  had  been  bo 
entered  as  to  be  a  bar;  that  the  court,  at  a  subsequent  term, 
deuied  a  motion  to  amend,  for  want  of  power;  that  co.n plain- 
ant  sued  John  Dodge  on  the  same  claim,  but  was  held  to  be 
estopped  by  the  former  judgment,  etc.  To  this  part  of  the 
bill  defendants  demurred. 

The  bill  also  alleged  the  receipt  by  defendants  of  certain 
funds  and  demands  to  indemnify  defendants  as  sureties.  The 
defendants  admitted  the  receipt  in  1823,  by  John  Dodge,  of 
sundry  demands  from  Sydney  Dodge,  to  be  handed  over  to 
complainant,  in  payment  of  the  notes;  that  complainant  se- 
lected two  of  these  demands,  amounting  to  five  hundred  and 
fifty-three  dollars  and  eighty-one  cents;  and  that  John  Dodge 
afterwards  collected  two  hundred  and  twelve  dollars  and  two 
oents  more,  which  had  never  been  demanded  of  him. 

Nye  and  Ooddard,  for  the  defendants. 

Hunter  and  Stanbery,  contra. 

By  Court, Wbight,  J.  Two  points  are  made  on  this  demurrer: 
1.  That  the  matters  set  forth  in  the  bill  are  of  exclusive  legal 
cognizance,  and  have  been  tried  and  determined  at  law.  2. 
That  no  fraud  or  accident,  within  the  jurisdiction  of  the  court, 
is  shown  in  the  bill;  but,  on  the  contrary,  it  is  shown  that,  if 
the  complainant  ever  had  a  meritorious  case  against  the  defend- 
ants, he  has  lost  it  by  his  own  negligence,  or  that  of  his  agents. 

This  court  has  determined  in  Lieby  v.  Heira  of  Ludlow  and 
Parks,  4  Ohio,  492,  that  it  is  not  proper  for  a  court  of  equity 
to  inquire  whether  a  court  of  law,  in  a  matter  within  its  juris- 
diction, erred  in  opinion,  nor  whether  a  fair  and  impartial  trial 
has  been  had  at  law,  unless  the  complainant  clearly  shows  that 
he  had  a  good  defense,  and  was  prevented  by  fraud,  or  pure 
accident,  without  any  fault  or  negligence  of  himself  or  his 
agents,  from  availing  himself  of  it:  White  v.  Bank  of  DnUed 
States,  6  Ohio,  530.  The  present  chief  judge,  in  giving  the 
opinion  of  the  court  in  that  case,  p.  493,  uses  the  following 
language:  "  Should  this  court  enjoin  this  judgment,  and  order 
a  new  trial  at  law,  because  a  fair  trial  had  not  been  had,  it  must 
order  a  new  trial  in  every  case  where  the  defendant  may,  in 
general  terms,  allege  fraud  in  the  plaintiff,  in  obtaining  the 
verdict  against  him,  and  that  there  e3dsted  evidence  which 
would  probably  change  the  verdict.  From  their  feelings,  de- 
fendants would  do  this  with  a  pure  conscience  in  most  cases 
where  verdicts  are  against  them.     Hence,  courts  of  chancery. 

Am.  Dxo.  Vol.  XXV— 47 
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before  thej  order  a  cause  io  be  reheard  at  law,  require  that  the 
complainant  shall  show  that  he  used  dae  diligence  in  preparing 
and  conducting  his  defense  at  law,  and  that  he  was  prevented 
from  making  them  by  circumstances  beyond  his  control." 

The  same  doctrine  is  recognized  by  the  supreme  court  of  the 
United  States,  in  Marine  Insurance  Company  v.  Hodgson,  7 
Cranch,  836.  Chancellor  Kent,  in  Duncan  v.  Lyon,  3  Johns. 
Ch.  356  [8  Am.  Dec.  613],  lays  it  down  as  "  a  settled  principle, 
and  one  by  which  he  intends  to  continue  to  be  governed,  that 
a  party  will  not  be  aided  after  a  trial  at  law,  unless  he  can  im- 
peach the  justice  of  the  verdict  or  report  on  facts,  or  on 
grounds  of  which  he  could  not  have  availed  himself,  or  was 
prevented  from  doing  it  by  fraud  or  accident,  or  the  act  of  the 
opposite  party,  unmixed  with  negligence  on  his  part."  In 
Curtis  and  WUliams  v.  Cisna,  1  Ohio,  435,  this  court  deter- 
mined it  not  to  be  a  subject  of  inquiry  in  chancery,  whether 
the  decision  of  a  court  of  law,  upon  a  subject  within  its  juris- 
diction, was  or  was  not  correct.  In  that  case,  it  is  said  that  '*  a 
court  of  chancery  does  not  act  as  a  court  of  errors,  to  examine 
or  reverse  the  judgments  of  a  court  of  law."  And  again, 
"  where  courts  of  law  and  of  chancery  have  concurrent  juris- 
diction, and  a  party  electing  to  pursue  his  remedy  in  one,  fails, 
he  shall  not  be  permitted,  as  a  general  rule,  to  resort  to  the 
other."  This  court  also,  in  Buell  v.  Cross,  4  Ohio,  330,  deter- 
mined that  where  a  party  has  remedy  at  law,  in  the  prosecu- 
tion of  which  he  has  been  defeated  by  an  erroneous  decision, 
he  can  not  be  aided  in  equity.  "If  he  properly  failed,"  say 
the  court,  "  his  rights  are  at  an  end;  if  improperly,  his  remedy 
was  by  error."  With  these  decisions  upon  the  point,  one 
would  suppose  the  profession  would  consider  the  question  set- 
tled; at  any  rate,  this  court  is  satisfied  with  the  decisions,  and 
is  not  disposed  to  alter  them. 

It  is  insisted  by  the  counsel  for  the  complainant,  that  these 
matters  will  not  avail  the  defendants  on  demurrer,  but  should 
have  been  set  up  by  plea;  and  that  they  can  not  even  be  pleaded 
without  a  denial  of  the  fraud,  or  other  circumstances.  Reli- 
ance for  this  is  had  upon  Mitford's  Pleading,  206-208;  where- 
upon it  is  urged,  that  inasmuch  as  in  this  case  there  is  no 
denial  of  the  circumstances  and  mistake,  they  are  all  admitted 
by  the  demurrer,  and  so  are  to  be  held  available.  We  do  not 
apply  the  law  as  the  complainant's  counsel  do.  The  true  in- 
quiry is:  are  the  circumstances  admitted  by  the  demurrer,  such 
as,  according  to  the  course  of  proceeding  in  chancery,  to  en- 


No  fraud  is  alleged,  except  the  fraud  of  the 
found  a  verdict,  acting  as  a  jury  against  tl 
cording  to  lus  own  agreed  state  of  facts  su 
ment  is  rendered  apou  this  finding,  accordii 
the  court.  It  is  complained  of  this,  that  tl 
the  declaration  was  not  the  true  one,  bu 
made  hj  the  complainant's  attorne;,  beci 
more  convenient  to  state  his  facts  in  that  i: 
stated  all  the  law  required.  If  this  be  the 
stance  relied  upon,  it  is  the  fault  of  the  con 
this  court  will  not  afford  him  relief. 

Again,  it  is  complained,  that  the  ground': 
the  want  of  on  averment  of  considerstiOD 
when  ia  truth  there  existed  a  considerati: 
been  averred.  The  agreement  of  facts  e: 
admits,  "  that  no  oonsideration  passed  fm 
and  Cogswell,  on  account  of  said  note."  I 
admit  a  falsehood  to  get  his  cause  tried  ?  i  ] 
to  be  relieved  from  his  false  admission  ? 

It  is  still  further  objected,  that  the  court 
ment,  assured  the  attorney  that  it  should  : 

I  to  operate  as  a  bar,  when,  by  mistake,  the 

wise  entered.     It  ia  believed  this  is  the 
chancery,  to  set  aside  a  judgment  at  law 
1  misrepresentation  in  the  court  rendering    1 

what  ore  the  alleged  circumstances?    The   < 
/  amend  otter  the  cause  was  submitted;   i  i 

>  counsel  asking  leave,  that  the  judgment  i  i 

1  way  not  to  operate  as  a  bar.     The  parties    i 

\  their  cause,  upon  agreed  facts,  to  the  co  i 

court  found  a  verdict  for  Ihe  defendanl: 
Upon  which  judgment  followed  of  course,  i 
asks  to  set  aside  ihe  judgment,  because  t:  : 
choose  to  move  for  a  nonsuit,  or  in  arrest  < 
his  onu  counsel  stated  a  fictitious  instead    i 
because  thu  court,  without  motion,  in  co  i 
that  the  juil^'meiit  bhuuld  be  entered  so  a 
becauHC,  ujmu  some  iiiikuowu  ground,  i   i 
motion  to  amend  ibu  judguiciit  at  a  KubHCt]    i 
V.  /Wye,  8  Ohio,  4«C.     Ihem  fuels,  it     i 
takeu  uH  truu,  because  tidiuitled  by  the  d<    i 
A  demurrer  admits  ouly  what  is  well  pi    i 
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court  acta  upon  matters  before  it;  it  can  hold  no  conversation; 
it  enters  into  no  contracts  to  do  business,  and  iii  can  only  .speak 
by  its  record.  The  legal  maxim  is,  that  they  import  absolute 
verity,  and  can  not  be  contradicted;  hence  a  claim  to  set  up 
facts  ill  opposition  to  the  record,  as  in  this  case,  has  no  legal 
effect,  even  if  demurred  to.  The  conversation,  if  any,  in  this 
case,  must  have  been  with  a  judge  of  the  court,  not  the  court; 
and  if  he  undertook  to  take  care  of  the  complainant's  rights,  it 
was  as  his  agent,  and  his  laches,  like  that  of  other  agents,  are 
chargeable  upon  the  principal. 

The  analogy  claimed  to  exist  between  this  case  and  that  of 
Oliver  d:  Baum  v.  Pray,  4  Ohio,  175,  is  not  perceived  by 
us.  The  judgment  in  that  case  was  deemed  unconscionable, 
and  the  mistake  on  which  relief  was  given,  was  that  of  the  clerk, 
in  the  discharge  of  his  duties,  as  an  officer  or  agent  of  the  law, 
in  taking  the  appeal  bond,  when  the  complainants,  so  far  aa 
they  were  in  pursuit  of  their  legal  rights,  acted  *'  with  perfect 
good  faith,  and  with  all  reasonable  diligence:"  p.  194.  That 
case  goes  as  far  as  we  are  disposed  to  go.  The  demurrer  is 
therefore  well  taken. 

On  the  merits,  the  case  made  lays  no  foundation  whatever, 
for  a  decree  against  Cogswell,  and  as  to  him,  it  is  dismissed 
with  costs.  John  Dodge,  it  appears,  received  from  Sydney 
Dodge  certain  claims,  to  be  applied  to  the  extinf^uishment  of 
the  complainant's  debt,  a  part  of  which  cmly  have  been  so  ap- 
plied. He  admits  the  receipt  of  two  liuudred  and  twelve 
dollars  and  two  cents,  which  remains  una])plied;  and  he  holds 
this  money,  and  the  uncollected  demands,  in  trust  for  the  com- 
plainant. The  exact  state  of  the  outstanding  demands  is  not 
made  known  to  us;  nor  are  we  advised  when  the  two  hundred 
and  twelve  dollars  and  two  cents  were  received,  or  might  have 
been  paid  over.  A  master  will,  therefore,  unless  the  parties 
agree,  be  required  to  take  and  state  an  account  of  this  fund, 
showing  the  amount  received,  the  date  of  the  receipt,  and  the 
time  when  it  might  have  been  paid  over;  also,  the  present  con- 
dition of  the  remaining  claims,  and  if  any,  what  portion  of 
them  have  been  lost  by  the  negligence  of  John  Dodge. 

The  cause  must  be  continued  for  further  proceedings. 


Cited  in  White  v.  Bank  United  States,  6  Ohio,  630,  upon  the  principle  that 
equity  will  not  relieve  against  a  judgment  at  law,  obtained  through  the 
negligence  of  the  complainant's  counsel.  Also  in  Dickson  v.  Sawsom^  5  Ohio 
8t.  223,  upon  the  point  that  securities  given  by  a  debtor  to  a  surety  to  di^ 


«ited  in  RobrrU  v.  ileinUkna^  4  W.  L.  O.  07,  ICO. 

J DDa KENT  AT  Law,  When  Heueved  ahai.v.-itim  I^ 
oonsidered  in  tha  follawiug  tsucB  in  lliia  scries:  Tiii 
11*0.  615;  Miuon  v.  \nUiam«,  S  lU.  COS;  Dr^m  v.  C 
Fry,  0  Id.  661;  PotudexUr  v.  Waddy,  6  Id.  740;  /'. 
1fi3;  OtMWr  T.  Pray,  19  Id.  003,  note;  Craue  v.  Coukli 


Shzeh  EI  al.  v.  Heuston  ET  AL.,  ' 
OF  BuTLEB  Coxmrr. 

[eoaia.lin.l 
Prauo  Squarb — Fbitati  Ihditiddals  can  not  n 
•punrt  the  conot;  officers,  to  enjoin  them  from  n 
iqnare,  which  it  !■  ftlleged  will  ranlt  in  «  forfeit) 
•n  injniy  to  the  oomplftiiiMitt. 
&LL  for  BD  iDJnnotion  to  preTsnt  the  c 
leases.     It  alleged  the  convejaiice  by  way 
nuBfiioDera  of  tbe  count;,  of  a  certain  squar 
"  for  the  use  of  public  buildings  for  th 
coastjr  of  Butler;"  that  the   commia»ione 
house,  etc.,  on  the  squaie;  that  oompkina 
oocupation  of  the  grounds  aa  a  public  squar 
in  the  adjacent  lands;  that  tbe  commissio 
.  plainants,  and  depriTe  the  inhabitants  of 
donation,  have  resolved  to  lease  Ihe  coru' 
priTste  purpOHea;  that  such  leases,  if  ma 
aijnare  to  the  heirs  of  the  donor,  etc.    The  d 
J.  Woods,  for  tbe  defeudanta. 
A,  H.  Duntevy,  for  tbe  complainants. 
By  Court,  WBiasr,  J.     TTulessthe  compl 
aa  individnals,  to  interfere  to  protect  c( 
veyed  to  it  for  tbe  use  of  public  buildin 
county  commiBaionera,  tbe  agents  of  the 
such  property  aa  in  tbeir  judgment  may  bet 
of  tha  grant  and  the  public  interest,  tbe  bi 
The  right  to  interfere  is  sought  to  be  susta 
to  the  claas  of  cases  where  one  of  many  c 
ioners  seek  to  restrain  from  infringing  the 
establish  a  general  modus.     The  analogy, 
not   hold.    In  thoae  cases,  the  right  to 
tbe  fact,   that   each   commoner  or  parit 
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his  Individ  aal  rights.  In  another  class  of  cases,  where  a 
great  number  are  separately  interested  in  the  same  subject, 
oue  or  more,  for  convenience,  and  to  prevent  delay,  may 
litigate  the  right  in  chancery,  for  himself  and  all  others 
interested;  and  the  court  having  the  subject  and  the  parties 
operating  before  it,  will  so  control  as  to  protect  the  rights 
of  all  coDcerned.  The  case  before  us  does  not,  in  our  opinion, 
beloug  to  either  of  these  classes. 

The  present  is  an  attempt,  by  two  or  three  individuals,  to  en- 
force the  rights  of  the  county  and  guard  the  county  property 
from  forfeiture.  This  court,  in  Putnam  v.  Valentine^  6  Ohio, 
189,  has  deteimined  that  "  rights  purely  public  are  to  be  en- 
forced in  the  name  of  the  state,  or  the  officer  intrusted  with  the 
conduct  of  public  suits."  If  the  rights  of  the  county  of  Butler 
are  violated  or  threatened,  redress  must  be  sought  in  the  name 
of  the  county  or  its  acknowledged  agents:  5  Yes.  29;  Swanst. 
244;  5  Ohio,  189.  The  case  relied  upon  by  the  complain* 
ants'  counsel,  in  3  Munf.  358,  was  brought  by  Murchie,  a 
surviving  trustee  of  Manchester,  to  prevent  an  injury  to  the 
common  right  of  inhabitants  of  the  town.  There  is  no  pretense 
in  the  bill  that  the  complainants  have  any  individual  interest  in 
this  square,  as  tenants  in  common  or  otherwise,  which  they  ask 
us  to  protect.  They  are  mere  volunteers  to  take  charge  of  the 
public  or  county  interest,  without  ever  having  been  intrusted 
by  the  county  with  the  performance  of  such  duty.  They  ask  to 
be  permitted  to  act  for  the  public,  without  offering  any  reason 
for  taking  the  business  from  the  public  agents.  If  the  court 
was  right,  in  5  Ohio,  189,  in  deciding  that  a  supervisor  of  high- 
ways had  no  authority  to  proceed  in  chancctry  to  restrain  from 
the  destruction  of  a  public  highway,  the  right  of  the  complain- 
ants is  much  less  apparent.  The  bill  must  be  dismissed.  The 
leave  asked  to  amend  would  not  avail  the  complainants,  if 
granted. 

The  court  designedly  leaves  untouched  the  right  of  the  oom« 
mission ers  to  lease  the  ground  as  proposed. 

Cited  in  Brown  v.  Manning^  6  Ohio,  303,  in  support  of  the  propositioii, 
that  where  lands  are  dedicated  by  the  owner  to  auy  lawful  use,  pablic^ 
liious,  or  charitable,  and  arc  used  for  the  object  and  in  the  manner  con- 
templated by  the  owner,  it  inures  as  a  grant,  and  the  existence  of  a  grantes 
is  not  necessary  to  the  validity  of  such  dedication.  At  page  906,  the  princi- 
pal case  is  again  cited  and  distinguished  from  that  OMe.  Also  cited  in  Lt 
Clercq  v.  TrusUea  qf  OallipolU,  7  Ohio,  220,  to  the  effect  that  where  land  is 
dedicated  to  the  public,  a  person  not  interested  can  not  interfere  with  thi 
manner  of  using 
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Gbosyenob  v.  S.  and  C.  Aust] 

(6  Omo,  103.; 

C^RKDiTOK  BXVOBB  JUDGMENT  may  Bustain  a  bill  againi 
ministrator  to  compel  the  distribution  of  the  est 

Pabtnershjp  Creditors  are  entitled  to  be  paid 
preference  to  creditors  of  its  individual  membersi 

Separate  Creditors  of  a  decedent  are  not  entitled  t 
ors  of  a  firm  of  which  he  was  a  member. 

Bill  in  chancery.  Sejmour  and  Calvi]] 
partners  as  merchants,  both  died  insolveE  I 
assets.  Seymour  Austin,  however,  had  ii 
The  complainants,  who  were  creditors  of  1 
bill  ag^ainst  the  administrator  of  S.  Austi  i 
individual  assets,  whereupon  his  individui 
that  they  were  entitled  to  be  first  paid  out  : 

Hitchcock,  for  the  complainants. 

WhiUlesey  and  Newton,  for  the  defendant  • 

By  Court)  LAins,  J.     The  court  have  h  i 
this  case,  that  a  bill  in  chancery  may  be   i 
stance  of  a  creditor,  before  judgment,  to 
lion  of  the  estate  of  a  decedent,  because 
such  a  bill  may  be  filed  against  a  decease  I 
trator  for  such  a  purpose.     An  account  he 
report  of  the  master  shows  that  there  are    i 
Austin  separately,  and  of  Seymour  Austi 
jointly;  also,  that  the  estate  of  Oalvin  Au 

It  is  now  insisted,  on  behalf  of  the  sep£  ; 
mour  Austin,  that  as  any  property  of  the  i 
tin,  if  found  in  the  hands  of  the  admi:  \ 
must  be  first  exclusively  applied  to  the  p!  i 
ship  debts,  therefore  the  separate  proper 
shall  be  first  applied  to  the  discharge  of  1  ] 
debts,  which,  in  respect  to  the  creditors  of 
a  preference.  In  support  of  this  prop*  i 
cases  are  cited:  Qow  Part.  386;  Gray  v.  ' 
6  Serg.  &  R  18;  2  Desau.  (S.  C.)  203;  2  i 
f^rsley  v.  Lambert,  2  Johns.  Ch.  508. 

This  court  are  of  opinion,  that  if  any  t 
have  been  of  frequent  application,  and  tl     i 
far  to  the  profession.     Yet  no  case  is  f< 
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cept  the  one  in  9  Vesey,  and  the  Sooth  Carolina  case.  That 
toucliefl  such  a  doctrine,  unless  casea  founded  on  the  statutes 
of  liaukruptcy.  A  claim  so  novel,  in  a  case  necessarily  of  such 
common  occurrence,  must  be  listened  to  witb  caution  amount- 
ing to  jealousy.  Its  unavoidable  tendency  is  to  disturb  and 
overthrow  the  settled  policy  of  our  law  for  the  disposition  of 
decedents'  assets,  which  seeks  to  make  equal  distribution  of  them 
to  every  creditor. 

A  creditor  of  two  debtors,  not  partners,  is  at  liberty  to  en- 
force satisfaction  from  either.  If  either  die,  the  claim  becomes 
a  separate  debt,  to  be  satisfied  on  terms  of  equality  with  the 
decedent's  other  debts.  But  if  the  debtors  were  partners,  hold- 
ing a  joint  fund,  the  creditor  is  permitted  a  specific  preference 
to  subject  that  joint  fund  to  the  payment  of  his  joint  claim  or 
debt;  and  this,  not  because  the  creditor's  rights  are  enlarged 
by  the  existence  of  a  joint  fund,  but  because  the  interests  of 
the  partners  are  so  connected  with  its  distribution,  that  it  is 
necessary  to  adopt  this  rule,  to  secure  the  rights  of  the  debtors 
between  themselves.  Hence  the  doctrine  has  been  introduced 
that  the  partnership  property  should  be  first  applied  in  satis- 
faction of  the  partnership  debts;  not  for  the  creditor's  sake, 
but  because  there  is  a  fund  which  both  parties  have  reciprocallj 
a  right  to  apply  for  the  benefit  of  a  third  party.* 

But  where  the  question  is  merely  between  the  creditor  and 
the  surviving  debtor,  and  no  trust  fund  exists  in  which  the  other 
debtor  or  his  representative  have  an  interest,  the  reason  does 
not  obtain,  and  the  creditor  stands  in  the  relation  of  any  other 
creditor,  to  be  paid  in  the  same  proportion  with  them.  This 
happens  to  be  the  position  of  the  complainants  in  this  case, 
who  make  no  claim  to  any  such  trust  fund,  for  none  such  exists; 
but  set  up  against  the  estate  of  Seymour  Austin  a  joint  and 
several  debt  with  Calvin  Austin.  The  question  does  not  seem 
to  avail  in  any  case  except  where  there  are  two  funds  for  dis- 
tribution and  two  classes  of  creditors. 

But  even  if  such  a  case  were  presented,  we  should  long  hesi- 
tate before  we  should  introduce  an  element  into  our  system  of 
jurisprudence,  so  calculated  to  render  more  complex  the  equal 
distribution  of  decedents'  estates  among  creditors.  The  statute 
plainly  endeavors  to  make  that  distribution  equal,  conformable 
to  the  dictates  of  the  soundest  equity.  We  can  not  resist  the 
persuasion  that  the  distinguished  chancellors,  in  the  cases  re- 
ferred to,  have  unwarily  adopted  as  a  general  doctrine,  one 
rather  applicable  to  cases  under  a  statute  of  bankruptcy.     We 
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consider  that  its  introduction  here  would  Ic 
consequences,  and  therefore  reject  it. 
The  case  is  again  referred  to  the  master. 

Cited  upon  the  following  points:   That  ono  credi 
circamstanoes,  and  for  convenience,  represent  and  lii 
a  large  number:  Brown  v.  Manning^  6  Ohio,  305.    Thai 
jurisdiction  to  settle  the  estate  of  a  decedent  at  the 
before  judgment,  because  it  is  a  trust:  Stiver*8  AdnCr 
220.     That  wherever  a  partnership  exists,  the  parii 
lien  upon  the  partnership  property,  both  as  between  1 ; 
and  the  creditors  and  the   partners,  or  their  repri 
Hampton,  8  Id.  365.     In  Commercial  Bank  v.  IVeatt  i 
451,  to  show  that  the  reason  partnership  debts  are  c  i 
out  of  partnership  property,  and  the  separate  debi  i 
their  separate  estate,  is  because  of  the  peculiar  re 
partners,  as  well  as  from  the  fact  that  the  law  pr< ! 
obligations  were  incurred  to  increase  partnership  pr(  | 
liabilities  enhanced  the  property  of  the  individaaL 
7  Ohio  St.  190,  that  portion  of  the  principal  case  ii 
separate  creditors  of  an  individual  partner  were  nol 
enoe  in  the  payment  of  thuir  debts  out  of  the  separa  i 
over  firm  creditors,  was  held  to  be  obUer.     In  Bani 
penUr'a  Adm*r,  Wright,  732,  it  was  held  that  ch  : 
representatives  and  creditors  of  a  deceased  person  I 
aocounts,  and  make  distribution,  citing  principal  ca  ■ 
P.  F.  W.  R.  Co.,  4  W.  L.  G.  379. 

Pabtnxbship  Pboperty,  Liability  op. — Tho  liab 
crty  for  tho  individual  debt  of  a  partner  was  coDsid< 
ffaUey,  8  Am.  Dec.  293;  and  tho  liability  of  separai 
partnership  debts  in  McCulloh  v.  DashieWs  Adm^r^  1 
Pennsylvania,  and  South  Carolina,  partnership  crec   ; 
their  claims  paid  out  of  the  partnership  property  in 
of  an  individual  member  of  the  firm:  White  v.  Doi    i 
V.  Stamper,  21  Id.  370;  Bowden  v.  Scltatzell,  23  Id 
creditors  have  no  preference  over  creditors  of  indivi    i 
the  property  of  the  firm:  Reed  v.  Shepardson,  10  I' 
Creditors,  20  Id.  262,  it  was  held  that  partnership 
out  of  the  partnership  estate,  and  separate  debts  oi 
individual  partners.     In  Wilder  v.  Keeltr,  23  Id.    ! 
partnership  were  held  not  entitled  to  prove  their  c 
estate  of  an  individual  partner,  until  all  the  separai 
had  been  paid. 


0.  Riohabdson's  Adm'r  v.  M.  Rio: 

[6  Ohio,  126.] 
TzBXS,  Beyond  Sxas,  are  equivalent  to  beyond 

Van  Maire,  for  the  defendaut. 
Strait  and  Fales,  fur  the  plaintiff. 
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Bj  Court,  Wbioht,  J.  It  is  conceded  bj  the  parties  in  this  case, 
that  the  statute  of  limitations  of  January,  1804, 1  Chase's  Ohio 
Laws,  392,  was  in  force  when  this  action  accrued.  That  act  limits 
the  bringing  debt  upon  "  specialty  under  band  and  seal,"  to 
fifteen  years  after  such  cause  of  action;  but  it  provides,  thai  if 
any  person  entitled  to  such  action  shall  be  *'  beyond  sea "  at 
the  time  such  action  accrues,  he  shall  have  a  right  to  bring  hia 
action  within  the  time  limited  by  the  act,  after  such  disability 
shall  be  removed. 

The  only  question  presented  on  this  demurrer  is,  do  the 
words  *' beyond  sea"  in  legal  acceptation,  describe  persona 
without  the  jurisdiction  of  the  state,  though  no  sea  intervene? 
The  supreme  court,  many  years  ago  on  the  circuit,  and  fre- 
quently since  that  time,  decided,  that  persons  without  the  juris- 
diction of  the  state,  were  "beyond  sea,"  within  the  meaning  of 
this  act.  The  terms,  "  beyond  sea,",  are  borrowed  from  the 
act,  21  James  I.,  which  in  England  have  been  adjudged  to  have 
a  meaning  synonymous  with  beyond  or  out  of  the  realm.  Like 
expressions  have  been  held  by  the  supreme  court  of  the  United 
States  to  be  equivalent  to  without  the  limits  of  the  state:  3 
Cranch,  174;  3  Wheat,  545;  8  Id.  366.  Similar  decisions  have 
been  made  in  other  states:  1  Har.  &  McH.  89;  1  Har.  & 
J.  350  [Paiwoasi'a  Lessee  v.  Addison,  2  Am.  Dec.  520];  2  McCord, 
331  [Forbes  v.  Foot,  13  Am.  Dec.  732];  3  Mass.  271;  1  Pick. 
263.  With  these  constructions  we  are  satisfied.  The  plaintiff, 
then,  being  within  the  exception  of  the  statute,  and  the  disabil- 
ity  continuing  until  he  removed  into  this  state  in  1823,  less 
than  nine  years  of  the  statute  bad  run  when  the  suit  was  brought, 
and  the  replication  avoids  the  plea. 

Leave  was  asked  and  obtained  to  amend  the  pleas,  on  paying 
all  the  costs  since  they  were  filed. 


"Bktokd  Sxas.*' — In  Paneoast  v.  Addison,  2  Am.  Dea  520,  theie  worda 
were  held  to  be  eynonymoiu  with  the  words  "ont  of  the  state.**  8o  in 
Forbes  v.  Foot,  13  Id.  732.  In  the  note  to  the  latter  oase  the  antfaoritiet 
are  collected,  diowing  that  in  this  country  '*  beyond  eels'*  and  "out  of  state" 
are  analogous  expressions  and  have  the  same  mesniiii^ 
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r,  b7  aiilt  in  oonrt  of  suter  itoU,  196. 

b;  anit  in  f«deKl  oonrt  in  Bsme  itsto,  197. 

by  aoit  in  foreign  conrt,  195. 
Aonoir,  by  administntor,  when  may  be  in  hii  awn  tight,  S70> 

(or  f  aIm  impriaoniiMiit,  329. 

pendency  ot,  in  a  foreign  conrt,  does  not  afiwt  right  to  me  h««^  UdL 

pendenoj  of,  in  a  Bister  state,  doe*  not  affect  right  to  ane  hut,  106, 
ASMii'iBTKATOB,  admisrione  of,  301, 

whan  nnst  me  in  hia  own  name,  276> 
AmnnsTBATaix,  effect  of  marriago  of,  to  obligor  of  a  bond,  184. 
ADCT.TniT,  eridenoe  of  aets  ot,  aabaaqnent  to  that  ohugnd,  422. 

how  alleged,  99. 
ArrmMSTicssRip,  asaignment  of  CMitnct  of,  ISO. 
AMOKmHT  roa  Cbesitobs,  validity  of,  by  what  law  detanniiMd,  tfti 

preferenoee  in,  iS9. 

when  fraudulent,  660. 
ATTACHmNT,  of  paraonalty,  what  reqniaite  to,  41& 

BalTi",  burden  of  proving  nagligenco  ot^  S98. 

gmteitonB,  liability  of,  598. 

■alee  and  pledgea  hy,  615. 
BiLU  or  CiiKDrT,  defined  and  described,  78. 

aUte  bank  bills,  when  are  not,  79. 
Bona  Ftss  PuBCHAKBit,  holdsr  under  deed  of  lU  gruitor'a  righ^  title,  ai^ 
interest,  164. 

holder  ttnder  qnitclaiin  deed,  104. 

CORTUcr  or  Laws,  assignment  for  crediton,  validity  ti,  by  what  law  data^ 

mined,  489. 
OomiDXBATio:!,  contract  to  pnTchase  invalid  patsnt  right  ia  witbon^  S8S. 

fulurs  of,  as  a  defense,  392. 

part  good  and  pact  bad,  effect  of,  390. 
Omrkutt,  of  apprentioeebip,  usignment  of,  ISO. 

right  to  ofBce  does  not  rest  in,  T01-70B. 
Ooanravoi,  by  qnitclum,  efFeot  of,  164. 

grantta',  whether  must  be  named  in  body  o^  SS6. 

hnabuid  signing  by,  is  sufficient,  though  ho  1*  not  naaiad,  S>7. 

nlonning,  to  embrace  more  land,  212. 

iritan  binding  on  aigner  not  named  as  a  party,  228, 
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CoBPORATioNS,  when  deemed  peraons,  36. 
Crkditors*  Box,  preference  obtained  by,  813. 
when  maintainable,  313. 

Damaoes,  recoverable  for  non-return  of  executioQ,  072. 
Dkcla&ation,  by  partner,  after  diaaolntion  of  firm,  363. 

of  administrator,  when  admissible  against  estate^  90L 
DsnKinoN,  of  biUs  of  «credit»  78. 

of  "beyond  seas,**  746. 

of  eviction,  434 

of  market  overt,  607. 
DncAKD^  on  note  payable  ''at  either  bank  in  Bw,"*  S40i 
Dkuvebt  BoNDe,  effect  of,  420. 
BnroBCE,  against  non-resident,  when  void,  377. 
Domicile,  of  hnsband  and  wife  may  be  different,  378. 
Donation  Mobtis  Cauba,  note  made  aa  a,  is  void,  388L 
DwsLLiNChHOUSB,  right  of  officer  to  enter,  171. 

EmvENT  Domain,  limitation  of  power  of,  622. 

Eqcttt,  reforming  conveyance  to  include  more  land*  21SL 

Estoppel,  of  receiptor  of  attached  property*  426. 

Eviction,  what  is  a,  434. 

Evidence,  copy  of  deed  when  admissible,  349. 

judgment  as,  in  suit  between  additional  parties,  643. 

judgment  as,  when  suit  does  not  include  all  former  partial  6llb 

of  collateral  facts,  when  admissible,  423. 
Execution,  action  for  failure  to  return,  672, 

action  for  failure  to  return  defenses  to,  672. 

breaking  open  doors  to  levy,  171. 

return  of,  by  and  against  whom  compelled,  671* 

return  of,  damages  for  failure  to,  572. 

return  of,  how  compelled,  671. 
Execution  Sale,  when  conveys  no  title^  610. 
False  Recommendation,  liability  for,  447. 

whether  must  be  in  writing,  440. 

who  liable  for,  449. 

who  may  suo  on,  448. 
False  Representation,  action  for,  320. 

FiXTUBES,  right  to  remove  as  against  porehaser  of  the  land*  S68b 
Fbaud,  general  plea  of,  05. 

Ga&nihhment,  effect  on  pending  suit,  196b 
in  another  state,  196. 

Improvements,  on  public  lands,  when  agreement  to  pay  for  is  yM^  8IL 
Indictment,  for  forgery,  need  not  show  injury  to  any  one,  60IL 
Indorsee,  of  overdue  note,  equities  which  may  be  asserted  againal^  M 
IiTPANT,  ratification  of  contract  by,  618 

JuDOMENTB,  as  evidence  against  persons  jointly,  or  Jointly  and 

liable,  r>44. 
as  evidence,  when  parties  are  different,  543. 
Jurisdiction,  discontinuance  of  justice's,  646. 


for  rBCOmmeDdation  for  credit,  447. 

of  Mnployer  for  negligenoe  of  fUDplojoe,  S5A. 
Lira,  for  axpensM  incnrred  oa  lD«t  property,  ISO. 

forrewud,  189. 

of  pkrtnerBhip  debts,  7iS. 
IXM^  PBOPunr,  action  for  reooTery  of  reward  tor  ratnm  of,  ISL 

finder,  right  of,  to  rsfnia  to  nirTaiidv  bewww  ha  expwiMi  ara  not  pai^ 
189. 

Ikn  of  finder  of,  169. 


T  OVKRT,  defined,  607. 

origin  of  lav  regardiiig  aalsB  in,  607. 

Mde  in,  law  of,  not  adopted  in  Ameiioat  0O9l 

■ale  in,  pleading  protection  of,  6M. 

■ale  in,  wben  traoifei*  titlai  607. 

•lie  in,  who  bound  by,  608. 
Uabbuob,  o(  adminiatratrix  to  obligor  in  a  bood,  134 
HABTKn  OF  Ship,  power  to  sell  goods  of  ihippera,  616. 
Ukbokb,  by  Jadgment  agaiait  one  of  two  joint  cuutraeUn^  fr 

by  jodgment  againit  one  of  two  Joint  and  aei 

ocmviction  of  larceny  mergea  proaooation  tear  bniglaiy,  407. 

in  oriminal  caaea,  407. 

of  mortgage  in  equity  of  redemption,  410. 
UonrOAGZR,  conveyance  by,  effect  of,  410; 

illMiiiiiiii  of,  by  mortgagor,  411. 

NuiBAKOi,  action  againet  one  who  ctmtinnea  bnt  did  not  «caet,  49BL 

Oblioob,  can  not  alio  be  obligee,  134, 
Office,  abolishment  by  legialatore,  703. 

compeniation,  right  to,  does  not  reat  in  contnot,  702. 

cimititutional,  may  not  be  deitroyed,  70S. 

dittiuotioD  between,  and  employment,  704, 

legialative  control  over,  701,  705, 

property,  rigfata  in,  703. 

reaignation,  right  o^  702. 

■aluy  may  be  decreased,  703. 

verted  righta  to,  701. 

Paxol  Evtsknce,  to  reform  deed,  212, 
Pabtub,  one  may  sometimes  rapreaent  all,  74S. 

pUuotiff  and  defemlaut  can  not  be  the  aame,  134 
pAXTHEB.  can  not  sDe  the  iinn,  134. 

Paxtkbkbuip,  liability  of  proper^  of,  for  debt  of  one  partoK,  74Bt 
pAVMBirr,  •et'Off  is  not  a,  396. 
PntaoK,  corporations  are  embnoed  in  this  tann,  36. 

can  not  also  be  defendant,  134. 
PuADIsa,  gsneiml  plea  of  fraud,  wben  nifficunt,  9K. 
Principal  and  Adbnt,  principal  when  liable  on  omtraot  mad*  in  1 

agent,  5S2. 
Priyiliobii  ComnnncATiONS  to  attorney,  420. 


760  Index  to  the  Notbb. 

PROOiss,  oolUtenl  attack  of,  GOO. 

when  a  justification  for  acts  done  andor  it,  OOOl 
PURCHASBB,  bona  fide,  who  is,  613. 

from  fraudulent  vendee,  012. 

from  one  apparently  entitled  to  sell,  611. 

from  vendee  in  poeseesion  before  paym«nt|  614 

from  vendor,  616. 

innocent,  of  stolen  property,  606. 

innocent,  when  gets  no  title,  606. 

innocent,  when  has  no  lien  for  repairs,  606. 

in  market  overt,  007. 

Quantum  Mxruit,  under  special  oontraot,  4S7. 
QuiTOLAiM,  effect  of,  164. 

whether  takes  precedence  over  prior  unrecorded  dead,  164 

Rbcxiftob,  of  attached  property  estopped  from  claiming  H  M  hit 
RBOomoNDATiON  FOR  CREDIT,  liability  for,  447-451. 

liability  for,  benefit  to  pbdntiff  not  requisite,  447. 

liability  for,  damage  essential  to,  447. 

liability  for  false,  448. 

liability  for,  intent  to  defraud  plaintiff  not  requirite^  448L 

liability  for  unwritten,  450. 
Reward,  action  for,  for  return  of  lost  property,  190l 

apportionment  of,  191. 

lien  of,  for  return  of  lost  property,  189. 

Sals,  conditional,  614. 

by  bailee  or  agent,  615. 

by  master  of  ship,  616. 

of  stolen  property  gives  no  title,  606. 

purchaser  gets  no  title  if  vendor  had  none^  606. 

under  execution,  610. 
State  Bank,  bills  of,  are  not  bilk  of  credit,  79. 
Stolen  Profertt,  action  for,  before  proeecuting  the  tUi^ 

auctioneer  of,  liable  in  trover  to  true  owner,  606. 

purchaser  of,  gets  no  title,  606. 

purchaser  of,  liable  in  trover  to  true  owner»  606. 

Towed  Vessel,  liability  for  injuries  by,  854. 
Transfer,  conflict  of  laws  respecting,  178. 
Trespass,  constructive  possession  sufficient  to  '"•*^****»t  fM^ 
Trover,  demand  when  not  required,  400. 
measure  of  damages  in,  340. 


Unrbookded  Deed,  effect  of  subsequent  quitclaim  bf  mom  gnnloi^  IS4 

good  against  one  having  notice,  334 
Usage,  admissibility  of  evidence  of,  872. 

WmcEss,  impeaching  l^  showing  his  oflfor  to  oompwmiaa  tht 
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ACKNOWLEDGMENTS. 

UmiKD  8x4TBi  CovBUL  HAS  PowxR  to  take  acknowledgnMnt  of  desdi  in  a 
foreign  oovmtry,  and  a  deed  eo  acknowled);^  before  him  ia  entitled  to 
registry  in  Maenaohnaetta.    Scanlan  v.  Wrig?U,  344. 

See  STATirrx  of  Limttationb. 

ACTIONS. 

Absuhtstv  will  not  Lib  to  Rbooveb  for  the  amoont  of  work  done  nnder 
a  covenant  which  one  party  thereto  haa  proTented  the  other  from  fulfill- 
ing;  the  action  moat,  in  such  a  caae,  be  brooght  npon  the  oorenant. 
Clendennen  ▼.  PatUsei^  435. 

ADULTERY. 
See  DivoBCB,  1,  2;  Evibkkob,  24. 

ADVERSE  POSSESSION. 

1,  PoBSBBSiON  OF  Slavbs  by  a  person  who  acknowledges  the  title  of  another 

thereto,  and  holds  nnder  htm,  is  not  adverse.     Waller  v.  DemkU,  134. 

2.  Owner  of  Land  can  not  Convey  it  to  a  third  person,  while  it  is  in  the 

adverse  possession  of  another;  bat  he  may  convey  it  to  the  disseisor. 
SdiwaHa  v.  /Tif/m,  239. 
Sb  Whbrb  a  Pebson  Wbnt  into  Pobsbsrion  of  part  of  a  tract  of  land 
under  a  deed  for  the  whole  tract,  from  one  having  no  title,  and  siihse- 
qnently  received  a  deed  for  a  large  part  of  the  same  tract  from  the 
person  having  the  title  thereto,  it  is  a  question  of  fact  for  the  jury  to 
determine,  whether,  by  receiving  the  last-mentioned  deed,  snch  persoD 
did  not  intend  to  abandon  his  adverse  possession  to  the  whole  tracts  and 
claim  only  that  part  conveyed  to  him  by  snch  deed.     Id. 

AGENCY. 

1.  Dbmand  for  an  Account  or  payment  mnst  precede  an  action  against  an 
agent  or  factor,  by  his  principal,  for  the  proceeds  of  goods  sold  by  the 
former  on  commission.     Jitddh  v.  DyoU^  112. 

8  Acknowledgments  of  an  Agent  made  subsequent  to  the  transaction,  in 
which  he  acted  as  agent,  are  not  evidence  against  the  principal,  becaiLse 
they  form  no  part  of  the  rta  gtsUx,     Davis  v.  WhUeddes^  138. 

8.  An  Agent  for  Two  Principals  will  bind  the  one  for  whom  he  chooses  to 
act,  in  case  of  a  conflict  of  interest  arisiug  between  the  two,  incapacitat- 
ing tho  agcut  from  acting  for  both.     Shepherd  v.  Laii/ear,  181. 
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4.  A  Ck>BPOKATioN  IS  Bbspombiblb  for  the  acts  of  ite  agents  done  within  tlM 

scope  of  its  busineas  and  at  its  command,  and  in  general  for  all  injvrioaa 
acts  done  by  it,   unless  specially  excused  by  law  from  responaifaility 
therefor.    Babasga  v.  Orleant*  Nav,  Co,,  200. 
fi.  A  PowxB  TO  OoLLBCT  and  do  acta  necessary  to  effect  a  collection,  does  nol 
anthorize  the  agent  to  transfer  a  debt.     Texada  y.  Beaman,  204. 

8.  An  Agent  Authobizkd  to  Sell  his  principars  property,  with  instnio- 

tions  that  sach  property  was  to  remain  the  principal's  nntQ  paid  for  or 
amply  secnred,  has  no  authority  to  sell  snch  property  and  deliTsr  it  to 
the  purchaser,  without  its  being  paid  for,  notwithstanding  the  latter 
agrees  that  a  lien  shall  be  retained  upon  it  until  paid  for.  Cowan  ▼• 
Adorns^  242. 

7.  To  Make  an  Agent's  Drawing,  Aoceptaitce,  or  indonement  of  a  bill 
binding  on  his  principal,  the  agent  must  either  sign  the  prindpalls 
name,  or  must  make  it  appear  in  some  way  from  the  face  of  the  bill  that 
it  was  executed  for  him.     Pentz  ▼.  StanUm^  658. 

&  If  A  Private  Agent  Draw  a  Bill  or  enter  into  any  other  contraet  in  his 
own  name,  without  stating  that  he  acts  as  agent  so  as  to  bind  his  prin- 
cipal, he  will  be  personally  bound.    Id, 

9.  Thoitgh  an  Agent's  Note  vor  Goods  Sold  dobs  not  Bind  his  prindpsl, 

yet  if  the  goods  were  actually  used  for  the  latter's  benefit,  and  the  oradil 
was  not  exolasively  given  to  the  agent,  the  principal  will  be  liable  in  aa 
action  for  goods  sold.    Id, 

10.  Whether  the  Credit  was  Given  Exglubivblt  to  the  accent^  is  a  qius> 
tion  for  the  jury.    Id, 

ALIEN, 

1.  CoNVETANOE  OF  AuEN  WHO  WAS  ONCE  Well  Seised  of  an  indefessibis 

estate,  vests  snch  estate  in  his  grantee^  subject  only  to  be  defeated  bj 

the  govemmont.     Scanlan  v.  Wrhjlu^  344 
%  AuEx  IlrsBAND  to  WHOSE  WiFB  Land  ls  Conveted  becomes  jointly 

seised  with  her  in  her  ri^ht;  but  hia  estate  is  defeasible,  and  subject  to 

escheat  at  the  suit  of  tho  giivcmment.     Id, 

5.  Orjbction  that  One  op  tiie  Parties  to  a  Partition  Scnr  is  an  aliaiv 

.is  in  abatement  only,  and  comes  too  late  after  issue  is  joined.    Id, 

ANIMALS. 

A  Horse  Found  Trespassing  in  another's  close  may  be  turned  into  the 
highway,  without  any  liability  arising  from  its  there  straying  awBy. 
Cory  V.  lAtOe^  458. 

APPRENTICESHIP. 

The  Contract  of  Indenture  is  not  Assignable  so  as  to  pass  a  right  to 
the  assignee  to  the  services  of  the  apprentice.     VenauUu  v.  HaU^  178. 

aebithation  and  AWAKD. 

1.  Award  must  be  Final,  certain,  and  conclusive.    CoghiU  v.  ^onf,  148. 

2.  Award  that  a  Party  shall  have  Land  Secured  to  Him,  or  have  its 

value  in  money,  at  his  election,  is  not  certain  and  final,  unless  the  tima 
in  which  to  elect  is  limited,  and  the  value  of  the  land  in  money  ascer- 
tained.    Id, 


JjSCDKL. 

X  AWABD  IBAT  LbATBS  AxYTHXSQ    lOB    FUTUBB    ^ 

than  by  oompatation  or  meararement,  can  not  be 
4.  Ck)iTRT  HAS  Power  to  Vacatjs  an  Award  for  co] 

duct,  or  miabehavior,  or  to  modify  it  for  miacalcv 

form,  or  where  it  is  beyond  the  submiflsion.    Snu 
fL  Thb  Rbyiskd  Statutes  hays  not  Altered  the 

power  of  the  court  to  aet  aside  an  award  for  miac 

tors.    Id. 
€    MisoDNDUGT  AND  MISBEHAVIOR  do  not  refer  to  I 

imply  an  intention  to  do  wrong.     Id, 
7»  Unless  in  Case  of  a  Miscaloulation,  the  ooart  oi 

affecting  ita  merita.     Id. 
8.  HonoN  TO  Vacate  or  Modift  an  Award  ahci 

apeoial  tenn  after  the  publication  of  the  award,  1 1 

nlar  tenn;  but  if  made  at  auch  term,  it  iaintime  ; 

Id 

See  JCTDOMENTS,  11,  12. 

ARR£ST. 

I.  IflSUANOB  OF  Ca.  Sa.  before  tkji.  fa.  haa  been  ancd  i 
special  bail  baa  been  filed,  ia  irregular,  and  ma; 
fendanVa  application.    Chapman  ▼.  Dt/eU,  598. 
JL  Defendant  alone  can  Take  Advantage  of  au(  : 
SL  Ca.  Sa.  so  Issued  is  Voidable  only,  and  ia  a  juatii  i 
party  until  aet  aaide.    Id. 

4.  After  such  Ca.  Sa.  is  Setasidji^  a  previous  arrest  : 

paaa  by  relation,  for  which  treapaaa  will.  lie.    Id 
1.  In  AN  Action  for  such  an  Arrest,  Notice  of  1  i 

to  have  been  regularly  given  in  the  original  aoti  i 
^  Fact  that  the  Plaintiff  has  Assigned  to  anot  i 

ages,  18  no  defenae  to  auoh  action.    Id, 

ASSAULT  AND  BATTER' 

t.  In  AN  AonoN  for  Assault  and  Battery,  th 
damages,  can  not  be  pennitted  to  prove  that  o 
oua  to  the  aaaault^  the  plaintiff  baa  alandered  a   : 
ton  V.  Warrkk^  99. 

1.  To  Mitigatb  Damages  bt  Proof  of  Proyooat  : 
it  must  appear  that  the  act  of  the  offender  v  i 
oontinuanoe  of  the  paaaion  excited  by  the  pn  i 
blood  had  time  to  cooL    Id, 

See  SwimiggM,  5. 

ASSIGNMENT. 

1.  Agreement  at  the  Making  of  a  Note,  that  i 
note  due  the  maker  from  the  payee  (which  ia  e 
amaller  will  pay  the  larger,  ia  ezeontory,  and  < 
guiah  either  note.     Cary  v.  Banerqft,  393. 

5.  Assignee  of  an  Account  Takes  it  Subject  t 

off  a  anhaiating  note  held  by  him  against  the  ai     | 
Am.  Dm.  Voc  ZXY— AS 
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8L  Acts  aio)  Dbclahations  of  av  Assxonob  of  «  cbose  in  action,  nuid«  salh 

sequent  to  the  assignment^  are  not  binding  upon  the  ^■"g"^^     KimbaU 

▼.  Huntington^  590. 

See  Covenants  in  Deeds. 

ASSIGNMENTS. 

1.  Genb&al  Assignment  to  Trustee  for  benefit  of  creditors  Is  good  and  eC- 

fectoal  without  containing  a  8che<lale  of  the  property  amgiMH^,  or  of  the 
creditors  provided  for.     Dtaver  v.  Savaye^  437. 

2.  Debtor  has  the  Rigut  to  Prefer  oue  creditor  to  another.     1<L 

S.  Assignment,  to  be  Valid  bt  the  Statute  of  New  Jebset,  most  be  for 
the  equal  benefit  of  all  creditors,  and  must  not  create  any  preference; 
and  an  assignment  which  does  not  comply  with  these  requirements  is,  in 
contemplation  of  law,  fraudulent  and  void.    Vamum  v.  Camp,  476> 

4.  Instrument  Effectual,  where  Made,  to  transfer  the  maker's  property 
there  situated,  can  not  have  that  effect  in  another  state,  by  whose  lam 
it  is  declared  to  be  fraudulent  and  void;  hence«  an  assignment  which 
creates  a  preference,  although  valid  in  New  York,  where  it  was  maclc, 
is  ineffectual  to  transfer  property  of  the  assignor,  which  was,  at  the  time 
of  its  execution,  situated  in  New  Jersey.    Id. 

8^  Property  in  New  York  at  the  Date  of  such  assignment^  and  which  was 
legally  transferred  thereby,  can  not,  on  its  subsequent  removal  to  New 
Jersey,  bo  there  seized  as  the  property  of  the  assignor.     Id, 

tt.  A  Husband's  Assignment  in  Insolvency  vests  in  the  assignee  the  wife  i 
personal  estate  in  action,  unless  the  same  is  secured  to  her  as  her  separate 
property.  But  the  assignee  takes  the  legal  interest  in  the  same,  subject 
to  the  wife's  right  by  survivorship,  if  the  husband  dies  before  the  as- 
signee has  reduced  such  property  to  possession.  Ton  Eppa  v.  Van  Ikmten^ 
616. 

7.  The  Assignee  Takes  the  Wife's  Estate  in  actions,  subject  to  her  eqnita. 

ble  claim  for  support  of  herself  and  her  infant  children,  if  she  has  no 
other  sufficient  means  for  that  purpose;  provided  her  claim  is  asserted 
before  the  assignee  has  reduced  it  to  possession.     Id, 

8.  Chancery  will  Entertain  a  Bill  Filed  by  a  Wm  to  restrain  her  hus- 

band, or  his  assignee,  from  proceeding  at  law  to  possess  himself  of  her 
property  in  action,  and  to  compel  him  to  allow  her  a  suitable  provisioo 
out  of  the  same  for  her  support.     Id, 

9.  Insolvent  Debtor  may  Prefer  Creditors  in  making  an  assignment,  if 

such  assignment  is  absolute  and  unconditional,  devoting  his  whole  prop- 
erty to  the  payment  of  his  debts,  and  reserving  no  benefit  to  himself. 
Qrover  v.  Walxman,  624. 
Id  Provision  in  an  Assignment  Rbquirino  Certain  CBSDiroBa  to  releass 
their  claims,  as  a  oondition  and  consideration  of  reoeiving  a  prefereaoe, 
renders  the  assignment  aheolutely  void.     Id, 

See  Composition. 

AssuxMPsrr. 

See  AcnoNS;  CoNTRAcra,  IS,  1(L 

ATTACHMENT. 

1.  An  Unadjusted  Loss  on  a  policy  of  insuranoe  may  be  reached  by  tns 
pTYM:e^  r>f  foruiLOi  attoiUimcnt      Knttjr  v    ProUttiom  /as.  Cb.,  33. 


ject  to  this  proceu.     Id. 
X  Fob  Faii.ije«  to  Kettbh  an  Attacbiuiit,  the  tn«Ha»  of  d»raagM  U  Um 
actual  Ion  which  the  plaintiff  has  lastained  bj  rBBBon  of  the  noglect  of 
the  officer.     Clari  v.  Smith,  47. 

4,  On  tuk  Pourr  or  Daxagbb  in  an  aotioD  mgaintt  an  oSoer  for  Delecting  t» 

return  an  attachneut,  evidence  i*  adminible  to  ihow  that  the  offiour  in- 
formed the  plaintiff  of  the  [ailure  of  the  attachment  while  the  property 
waa  in  the-aama  ajtnation  as  before,  and  that  he  refnaed  to  attftch  again. 
Baying  that  he  meant  to  look  to  the  officer.     Id, 

5.  Wbsri  bt  Reason  or  trk  Nkglbct  of  an  attaohiiig  of&oer,  part  of  tha 

property  ia  aeized  by  other  crediton.  the  creditor  can  not  recover  the 

entire  value  from  tha  offioer,  iuiImb  the  creditor  ihow  that  be  oaed  du* 

diligeoce  to  aecure  the  residue     Id, 
t.  TttB  Rights  or  Creditors  under  an  Aitachment  oh  Sieves  will  not  b« 

affected  hy  a  prior  conveyance  of  the  alavea,  executed  without  the  itate. 

and  which  has  not  boeu  recunled  here,  nor  under  which  haa  tbere  been 

poBBeaeion  taken.     ArmisUii  v.  ISinalrn,  178. 
7.  Question  or  Fbiup  in  Conckalino  an  Attacuxent  mart  be  put  in  i«u» 

and  tried  by  tlie  jury,  if  intended  to  be  relied  on  in  aupport  of  a  aubso- 

quent  attachment.     Ilemnifaicni/ v.   IVkreler,  411. 
BL  Attachhekt  or  Bdlet  Articles,  such  as  Hewn  Stones,  lying  on  a 

■tnuiger'i  land,  by  the  offiuer'a  going  among  them  and  declaring  that  ha 

attaches  thorn,  and  leaving  a  receiptor  in  charge,  without  removing  them, 

or  giving  uotice  to  any  one  in  the  vicinity,  ia  BufEcieut  ai  against  a  aubae- 

qneut  attachment  without  notice  thereof.     Id. 

9.  NOTDRtETT  13  UNNSCEBSASy  to  an  attacbtnent  of  pctsoaalty.     IiL 

10.  CoNTiKDED  Actual  Possession  is  Uknecrssart  to  continue  an  attach- 
ment, and  it  ia  infficicnt  if  the  officer'a  cnstody,  varying  with  the  natur» 
and  position  of  the  property,  is  aacb  as  to  enable  him  to  retain  and  assert 
his  control  over  it,  so  that  probably  it  can  not  be  interferftd  with  without 
his  knowledge.     Id. 

IL  Leavino  Hewn  Stones  in  Chabgb  or  a  Receiptok  who  reaides  uear 
and  in  sight  of  them,  is  sufficient,  without  removing  them,  to  preaerva 
an  attachment  as  against  a  iiibeequent  attachment  without  notice.     Id. 

12.  Rbobiftor  k>r  Propertt  Attached,  by  his  receipt  odmita  that  it  waa 
attached  aa  the  property  of  another  peraou;  and  be  U,  therefore,  inatait 
brought  to  enforce  bi*  pr(»nise  to  return  such  property,  precludod  from 
•etting  Qp  property  in  himself  by  way  of  defense.     Bunlry  v.  IlnmiUcn, 

13,  Reunquishuent  bt  Ofticeb  or  his  Riout  to  (be  poeswrion  of  propertjr 
attached  by  him,  ii  a  good  cotiaideration  for  a  promiso  to  return  th* 
same,  even  when  tlie  proniiiia  is  moila  by  the  owner  of  such  property. 
Id. 

It.  Receiptoe  may,  apter  Covi-i-viMi  wmi  iim  Pbomihb  to  return  the 
property  receipted  for,  bring  repluvin,  treapoiu,  cir  trover  t>i  try  his  right 
of  property;  and  will  nut,  iu  bucIi  action,  bu  cHtopput  by  Ins  receipt  from 
proving  title  in  himself.     Id. 

IA.  TmRi>  pF-KsuN  wuoHE  PuiifcUTV  \x  Attacueu  is  not  bound  tu  sue  tba 
olUcer  iiiinieitiatiily,  but  may  wait  lutil  the  property  ia  taken  in  eieco- 
tkin.     Itt. 
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16.  Evu>mc«  OF  PROPKRTT  TV  THX  DzmTDAKT  li  adidniUe  upon  Hm 
question  of  damages,  in  a  suit  on  his  promise  to  retnm  the  property;  and 
if  such  evidenoe  shows  that  the  property  could  not  have  been  applied  to 
satisfy  the  creditor's  ezecation,  the  phuntiff  can  reoover  nominal  dam- 
ages only.     I(L 

ATTORNEY  AND  CLIENT. 
1.  CoNnDEMTiAL  C^uxuviCATiovs  between  an  attorney  and  client  are  not 

to  be  revealed  in  any  action  or  proceeding  between  others,  even  after 

the  relation  of  attorney  and  client  has  ceased.     HaUon  v.  Bobmmm,  415. 
"2.  PBiYiUiOK  IS  THAT  OF  THB  Cluent,  and  continues  until  Tolnntari]/ 

waived  by  him.    Id, 
Sl  P&iyilsgb  Extends  onlt  to  Communications  to  an  AnoBinET  or 

counselor,  when  applied  to  and  acting  as  such,  and  to  those  whose  uh 

tervention  is  strictly  necessary  to  enable  the  client  to  communicate  with 

his  attorney.    Id, 
4.  Communications  Madb  to  ths  Attosnxt  bt  a  Thied  Pbbson  in  tiio 

presence  of  the  client  are  not  privileged.    Id, 
^  Communications    not  Madb    for  thb  Furfosb  of  Obtainino 

Legal  Advicb  or  opinion  of  the  attorney,  or  instructing  him  in  a 

or  engaging  him  in  the  conduct  of  professional  business,  are  not  ptnr* 

ileged.    Id, 
4.  Communications  Madb  to  an  Attobnet  Employed  to  Dbaw  a  Mokt* 

OAOE,  gratuitously,  or  merely  for  the  purpose  of  satisfying  the  attotxkey*! 

scruples  as  to  the  character  of  the  transaction,  and  without  any  view  to 

obtaining  his  professional  advice  or  opinion,  are  not  privileged.    Idm 

AWABD. 
Sea  Abbitbation  and  Awabik 

BAILMENTS. 
1.  Qra  RBCBnroro  a  Sealed  Letter  oontaining  money  for  delivery  to  aa> 

other,  and  failing  to  deliver,  is  not  liable  for  money  had  and  reosiFe^ 

eto,  where  there  is  no  evidence  of  his  opening  the  letter.    Beordafee  t. 

Beardslee,  696. 
^  Oratuitoub  Bailee  is  liable  only  for  gross  n^gence.    Id, 
Jl  Bfidencb  of  a  Demand  and  Bbfusal  is  sufficient  to  tfarovrvpon  snali 

bailee  the  burden  of  showing  that  the  property  waa  lost  witfaoot  hit 

fnlt  or  gross  negligence.    Id, 

See  Trespass,  10;  Tbovbb»  2l 

BANEBUPTC  Y  AND  INSOLVENOT. 

See  Assignments. 

BEYOND  SEAS. 
See  Statute  of  LiMiTATioNa»  18L 

BONA  FIDE  PUBCHASER. 

I.  A  BOHA  FiDB  PUBOHASER  FROM  A  FRAUDULENT  GBABTOm  ofatoiBS  *  tlfls 

can  not  be  a£Eected  by  the  fraud.     DugtM  y.  VatUer^  lOS. 


M.  fATMBST  IX  rrrLL  Minre  reoeiTing  Douoe  oi  aa  equity,  u  wwntm  to  co»- 
■tituta  a  Inimtjidt  purchuer.    Id. 

5.  KtvriiK ur  I'lium  UNSEoisTBaKD  Deed,  Effect  ot  Corvstahces  with.— 

A\1ioro  a,  gmtituc  takes  with  uodce  of  a  prior  onKgiltered  deed  kud  OMl* 
vey*  to  niiolliui-,  who  takes  with  lika  notioe,  tba  l&tter,  aa  well  >■  Ui» 
lornier,  in  |irei:liiilu<l  from  ssttiag  up  the  subnqneDt  deed  Bgiiiut  ■aolt 
prior  anreKistvred  deed.     Adams  v.  Caddy,  330. 

A.  He  la  not  a  Bona  Fide  Pdrcbaser  who  merely  take*  the  legal  ettate  ia 

payment  of  or  ai  laoiuity  for  a  pranoiu  debt.     Dicttraon  t.  TiUinghaU, 

B.  To  CoHBTiTtni  Okb  a  Bona  Fidb  PimoHAaiB,  be  mos^  before  be  ha* 

Dotice  of  a  prior  equity,  either  part  with  bis  property  on  the  credit  of 
the  e«t*ta,  of  give  up  aome  secnrity,  or  part  irith  aoma  right,  or  plaoa- 
himieli  in  a  wone  poeition  than  ha  wonld  have  ooenpied'  had  he  reottvad 
the  notice  before  hia  purchaae.     Id. 

6.  One  who  Takes  a  Cokvetance  of  an  estate  io  payment  of  a  debt  witbont 

Dotice  of  a  prior  anrecorded  mortgage^  ia  not  a  labeeqnent  bona^dt  far- 
ohaaer  as  againrt  the  mortgagee.     Id. 

7.  Owubb  ot  FboPBKTV  CAH  HOT  BR  DivssTKD  of  it  Bxotpt  by  hia  oonaeat,  or 

by  operation  of  taw.     Williams  t.  Mtrlt,  604. 
S.  Bona  Fidb  Pcbceaskb  fboh  One  who  has  ho  Tmx  or  anUumty  to  mI^ 

acqoirea  no  title  against  the  tme  owner.    Id, 
9.  CSHTinCATB  or  the  Ikbfectob  or  Pot  and  Piabl  Ashes,  nnder  the  atat- 

nt^  doe*  not  determine  tbe  title  so  aa  to  protect  a  b<ma/ide  pnTcbaaai^ 

Id. 

See  Lis  Pehdbhb. 

BOOKS  OF  ACCODNT. 
See  EnsENCE,  9,  18,  19,  29, 

BOUND  AEIES. 
BouiiDAXT — A  Parol  Aokebicent,  by  the  ownera  of  adjajning  lota,  that  a  Una 
ran  by  a  sarveyor  shall  be  the  boundary  between  them,  is,  whan  tip- 
cnted,  ocMiclnaive  upon  them  and  upon  thoae  claiming  under  them.     iSiiw- 
ytr  r,  FeUotet,  4B2, 

See  Real  Estate, 

BRIDGES. 
Whekx  a  Rkidoe  Beoohes  Defective  by  tbe  gradiud  decay  of  its  timber^ 
and  tbe  danger  ia  not  opeo  and  visible  to  all,  tbe  ownan  thereof,  wb» 
uontinue  to  keep  the  same  open,  and  to  take  toll,  are  liable,  notwith> 
standing  they  notified  a  person  who  was  injured  thereby  not  to  try  t*- 
puss  over.     RaadaU  v.  Proprirlorg,  453. 

COLLECTOR  OF  TAXES. 
See  Taxation. 

COMMONS. 
L  COHMO!*,  OR  A  Right  or  Comhom,  is  a  right  or  privilc^  whldi  seranF 
perKiot  have  to  the  produce  of  tbe  laodi  or  waters  of  another.     Fan  Ratt- 

talatr  v.  Rudd^ff,  582. 
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%  ComffOh  Appbitdant  It  a  ri^t  aonexed  to  the  poMeerion  of  tnble  bod, 
by  which  the  owner  is  entitled  to  feed  his  beasts  on  the  bads  of  snothflry 
Qsnsllv  of  the  owner  of  the  manor  of  which  the  lands  entitled  to  oooi* 
men  are  a  part,  and  can  be  claimed  by  a  prescription  only.     Id, 

J.  Common  Appurtenant  docs  not  necessarily  arise  from  any  connection  of 
tenure,  but  mnnt  be  claimed  by  grant  or  preaoription;  it  may  be  created 
by  grant,  and  may  be  annexed  to  any  kind  of  land,  whether  arable  or 
not.     Id, 

4.  Common  in  Oboss  has  no  relation  to  the  tenure  of  lands,  but  is  annexed  bj 
deed  or  prescription  to  a  man's  person.    Id. 

8.  Common  or  Estovers  is  the  right  the  tenant  has  to  take  neoeasary  wood 

and  tim1)er  from  the  woods  of  the  lord  for  fencing,  fuel,  eta,  and  may  be 
either  appendant  or  appurtenant.     Id, 

9.  Common  or  Estovers  are  not  Apportion  able. — ^The  common  belongs  to 

tho  entire  tract  as  an  entirety,  and  if  the  owner  of  such  tract  conveys  to 

ilifferent  persons,  the  common  is  extinguished,  and  can  not  be  revived 

but  by  a  new  grant.     /./. 
7.  Where  a  Commov  or  Estovers  Descends  upon  several,  although  they 

can  not  enjoy  it  severally,  they  may  convey  to  one  who  might  enjoy  it  in 

severalty  as  an  cutirety.     /</. 
&  The  Lord  or  the  Manor  may  Improve  his  waste  land,  provided  he 

leaves  enough  for  those  entitled  to  common.     IrL 
9.  To  Bar  a  Commo?*,  the  impit>vomentd  by  tho  lord  must  be  actual  Uma  fide 

imi>rovement8;  a  mere  {>osse88ion  fence  is  not  sufficient.     A  strsDgor, 

however,  can  not  question  the  sutficiency  of  the  improvement.     Id, 
IOl  Where  a  Common  is  nc^  appovtionable,  a  purchase  by  the  oommoiMf 

of  a  part  of  the  land  subject  to  tLe  oommoci  cz^ingP^Rhes  •«.     ^d, 

COMMON  CARRIERS. 

Common  Carbier  is  Resfon'siblb  tor  all  Losses,  except  those  that  arr 
inevitable,  or  that  arise  from  the  act  of  Qod  or  of  public  enemies,  unless 
he  be  protected  by  the  terms  of  his  contract.     DaggtU  v.  Skaw,  439. 

COMPOSITION. 

1.  A  Oredftor  who  Signs  a  Composffion  Deed,  releasing  the  debtor  from 

all  demands,  and  seta  opposite  his  name  an  amount  representing  his 
debt,  can  not  sue  the  debtor  on  a  demand  accruing  prior  to  the  release, 
and  entirely  distinct  from  the  debt  set  forth  in  the  deed.  Ifusaell  v. 
Rotjern,  574. 

2.  A  Creditor  who  Assumes  to  Compound  for  his  entire  demand,  can  nol 

8ul>BC(}uently  sue  the  debtor  on  a  claim  existing  prior  to  the  executioB 
of  the  composition  deed.     Id, 
3>  Idem. — Whether  the  action  could  be  maintained  if  the  creditor  mm  ig> 
norant  of  the  fraud  by  which  the  claim  was  created,  ^motb.    Id. 

CONFIDENTIAL  COMMUNICATIONS. 
See  Attormet  and  Client. 

CONFLICT  OF  LAWa 
See  AauONKBNTS,  4,  5;  Divobci,  S,  ^  & 


CONSIDEEATION. 
1.  Nora  Omx  worn  a  Void  Patut  Riokt  ia  withovt  Muldantticm  Mid 
void,    addtuom  t.  HcUl,  ZOO, 

t    OOVTHAKT  BT  THX  TbTDOR    THAT    HK    HAS  A  OOOD  BlOBT  TO  8ZLL  Ud 

eoDTejr  inch  p«t«Dt  right.  Mid  will  warruit  the  mum^  fnniiihM  no  valid 

ooiitidention  tor  luoh  b  note.     Id. 
1   VstrDos'a  Bkuir  that  nrcB  Bigbt  n  Valuable  will  oot  npport  mu 

Mtion  on  nch  note.     Id. 
4.  CArsiDSEATiOH  lOB  ScTBSCBiPTioN.— When  MTenl  agrae  to  omtributa  to 

ft  ocaonKiu  objeet  irhioh  they  with  to  aocompliih,  the  pnnniae  of  rub  fi 

>  good  oonaidefAtion  for  the  promifse  of  Uw  otber&     Co»fprtQalio»al 

Boc'yT.  Ftrn/,4BS. 
8*«  CoHTSAOTB,  1,2,9,4}  NiooTiABu  iHSTKuiuKn^  11,  IB,  Ut  PuAsmo 
ARD  Pkactioi^  2,  3. 

CONSTITUTIONAL  LAW. 
I.  Thb  DictsionB  or  thb  Supbuu  OocntT  of  the  United  State*  determin- 

tng  that  the  atAtnte  of  ■  state  violataa  the  Conatitntion  ol  the  United 

State*,  mnKt  be  falloired  b;  the  atate  courta.    Linn  v.  BomM  qflU.,  71. 
t,  To  Emit  Bills  or  Ckkdit  ia  to  isaue  paper  redeemable  at  aimie  futora 

day,  and  intended  to  oiroolate  aa  uiodq;.     Id. 
%.  Thi  CEKTmcATza  or  thb  Stati  Bank  or  Illutois  were  billa  of  credit 

and  within  the  prohibition  of  the  Conatitution  of  the  United  Statea,  a1* 

tbongh  tbey  are  not  made  a  legal  tender  by  atatute.     Id, 
4    It  U  WITHIN  IBM  PaoviNCB  or  thb  Jusiciabt  to  declare  an  act  of  the 

legitlatara  void  for  unconatitntionality,     Hokt  v.  Heytdtrton,  077. 
0.  Av  Act  or  thb  Lboisi^atubb  will  be  declared  unoonatitntional  only,  in 

the  oaae  that  ita  repngnance  to  the  conatitntion  be  beyond  reaaonabl* 

donbt.     hL 
A.  Ak  Act  u  Uhcombtttdtionai.  aa  an  aaanmptionof  Judicial  poweT,  if  it 

pnleaae*  to  demde  between  an  exiating  confliot  of  ri^t,  or  if  it  decUr* 

that  an  exiatinf(  right  of  property  (hall  oeaae.     Id, 
7.  Such  as  Act  wiu,  hot  sb  Rbdbkhbd  beoanae  othen,   of  the  objeeta 

•onght  to  be  attained,  are  within  the  legitimate  powera  of  the  legiala- 

tore.     Id. 
K.  Ah  Act  or  thb  Lboislaturb  ia  not  a  "law  of  the  land"  if  itti  effect,  if 

valid,  would  be  to  deprive  a  citiien  of  a  right  of  property,  or  inflict  mi 

bim  punishment  withont  previona  trial  had  before  the  judicial  tribnnala. 

Id. 
•    tXR  Lxaisi^TDHK  hat  Bhact  what  Uwa  to  them  aeem  meat,  npoo  all 

aobjeota  wherein  not  natrained  by  the  oonatitntion.     Id. 

CONTINUANCBl. 
Sea  PLBASoro  and  Pkactio^  44,  4fi,  «;  48. 

CONTBACrS. 
L  A  Fbomiu  Madb  in  Cohbiduation  of  mi  act  farUdd«n  bj  kw,  b  nid, 

IM*^.aaMi</m»oU.7\. 
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8.  A  Note  Given  in  oonflidemtion  of  billa  of  crediti  or  loan-offioe  oertifioafa» 

received  by  the  maker,  is  void.    Snyder  v.  State  Bank,  I  Breen.  12^ 
overmled.    I<L 

5.  CoMPSRNT  Pabtdbs  Mid  Bofficieiit  conaderatioii  are  cMcmtiil  to  a  valid 

oontraoi.    Carson  v.  Clark^  79. 
i.  A  PaoMiaB  TO  Pat  fob  Imtbovsmbhtb  ereoted  on  paUio  lands,  to  which 
the  promiaor  has  acquired  title  from  the  government^  is  without  cansid- 
eiation,  and  void.    Id, 

6.  That  the  Obugob  and  Obligee  are  the  same  person,  is  not  a  legal  de> 

dnction  from  the  identity  of  the  nameSi    AlUn  v.  Shadbumet  12L 
6.  AoTB  OF  AN  Obuoee  WHICH  SUSPEND  his  cftose  of  action  against  a  joint 
obligor,  generally  release  the  cause  of  action  as  to  soch  obligor;  as  whera 
he  marries  the  obligor,  or  where  he  appoints  snch  obligor  his  ezeontor* 
Id. 
T.  Release  of  One  Joint  Debtob,  is  a  release  of  alL    Id, 
S.  Joint  Bond  Executed  bt  Two  Pebsqns,  and  made  payable  to  one  of 
snch  peraouB,  is  void  as  to  the  latter,  and  is  in  effect  the  sole  obligatinn 
of  the  other,  against  whom  the  obligee^  althoogh  named  in  the  bond  as  a 
co-obligor,  may  maintain  an  action  at  law  to  recover  the  amount  thereoL 
Id. 

9.  Each  Obuqob  in  a  joint  obligation,  is  bound,  in  aoUdo,  for  the  whole  on* 

dertaking.    Id. 
lOi.  Two  Persons,  who  Jointlt  own  a  Debt,  and  execute  a  bond  for  ita 
payment,  payable  to  one  of  such  persons,  he  who  is  alone  liable  at  law 
upon  snch  bond,  will  be  relieved  in  equity,  against  the  payment  of  mora 
than  hia  share  of  the  debt  to  the  obligee,  who  is  his  co-obligor.     Id. 

11.  Monet  Paid  to  the  Obuoee  in  a  bond  by  the  obligor,  there  being  no 
proof  that  the  latter  is  otherwise  indebted  to  the  former,  will  be  pr^ 
sumed  to  have  been  paid  on  account  of  such  bond.  Bnilar  v.  TripUU^ 
136. 

12.  An  Obligation  in  Soudo  will  never  be  presomed.  Mayor  qfNem  Or* 
leans  v.  BipUy,  175b 

13.  The  Words  '*  We  Pbomiss  to  Pat"  create  a  joint  obligation.    Id. 

14.  Words  Inserted  in  a  W  ritten  Contbact,  and  then  erased  by  draw* 
ing  lines  through  them,  may  be  referred  to  for  the  purpose  of  ascertain* 
ing  the  intent  of  the  parties  to  the  contract.     Hobart  v.  Dod^e^  214. 

10.  Where  there  is  a  Special  Contract,  the  plaintiff  can  not  recover  in 
tndebilatus  oMumpsit  the  contract  price,  unless  there  has  been  a  complete 
performance  on  his  part,  nor  if  by  such  recovery  the  terms  of  the  con* 
tract  would  be  violated.     Marsltall  v.  Jones,  260. 

16.  Where  Assumpsit  is  Brought  to  recover  the  value  of  work  performed 
in  pursuance  of  a  special  contract^  the  defendant  may  introduce  soch 
contract  in  evidence  to  show  that  plaintiff  has  not  complied  with  its 
terms,  or  that  the  defendant  is  liable  to  others  as  well  as  the  plaintiff  for 
the  work  performed,  or  that  the  parties  have  agreed  upon  the  rule  of 
damages  for  failure  to  comply  with  the  terms  of  the  contract.    Id 

See  Infancy;  Specific  Perforicance;  Usaoe;  Wages. 

CX)KPORATIONS 
See  Agenct,  4;  Attachment,  2;  Kwoffel,  4 


CWSTS. 

1,  ^B  ALUPWA5CK  OR  Dt!ui.ix>wANcs  of  Cfwta  Id  mit*  In  dutDoerj  U  diai 
cretioDBry  with  tho  coart.     Coalrs  v.   irhilman,  60. 

t.  CoxPLURAyi  wuo  Snows  RiuaELr  Entituu)  to  «oma  relkf,  althoogb 
onlj  put  of  th*  ralief  toaght,  is  entitlod  to  recover  coiti.  Butier  t, 
TripUa,  136. 

I.  To  BiemLB  thx  pLunnFr  to  casta  in  kn  actioD  for  overflowing  hi*  lada, 
it  iniiat  be  shown  that  the  right  to  the  direct  nse  by  entry  on  another's 
land  ewme  direotly  in  oontroversy;  (bs  itatnto  doe*  not  ftpply  to  case*  of 
mare  conseqaential  injnries  from  the  manner  in  which  one  nsee  his  own 
land.     Chandler  v.  Dnane,  573. 

C  DmXDAirr  n  EimruD  to  Cons  whero  tho  plaioUff  doM  not  reooror 
BUM*  than  fifty  doUaia  in  an  action  for  orerflowing  hii  land,  altiion^  a 
(Mot  lioeoM  M  to  do  oame  in  qoealion  tm  Vie  triaL    Id, 

CO-TKNAHCT. 
L  EnoiKXirr,  mrr  Fabtttion,  {■  the  remedy  of  a  tenant  in  oommon  ousted 

by  his  oo-tenaDt     Thtima*  v.  OartMut,  708. 
t.  Am  Odbtkb  will  Bb  Pbbsuhed  by  one  oo-tenaot  gainst  the  other,  from 

a  Bola  poBBeasion  held  for  twenty  years  or  mote.     Id. 
t.  BvKRT  FosBUSiOH  wiu.  BB  CoNSTBUBD  to  be  oonsistont  with  right,  nn- 

Isaa  it  be  shown  to  have  been  claimed  and  held  otherwise.     I>en  v.  Webb, 

711. 
4,  Turn  SoLX  StLXXT  Oootpatior  of  one  tenant  in  common,  without  ao  ae- 

ooant  to  or  claim  by  theothen,  is  not  in  law  an  ouster,  orevid«noaof  as 

oaster,  nnleea  continned  (or  twenty  yeson.     Id. 
See  PABTmov. 

COVENANTS  IN  DEEDS. 

L  Ab  Aonoir  von  Bbeacii  of  a  uovenant  of  warranty  may  be  mtdntained 
withont  showing  an  aotnal  eviction  by  a  paramonnt  title.  A  yielding  np 
the  possession  to  him  who  owns  such  paramonnt  tJtU^  or  porcbasing  thrt 
title,  is  sufficient.     Donneli  v.  Thompion,  218. 

&  A  Cotbbakt  OB  WiaiUJnT  EoKa  with  thb  Lakd,  and  innre*  to  the 
benefit  of  the  amgnee  ot  the  aovetiautee,  who  may  bring  an  action  for 
the  breach  of  it,  in  his  own  name,  agunst  tho  original  covenantor.  Suy, 
dam  V.  Joaei,  552. 

t.  Bdch  AaaiONBB  I3  not  ArTHcrim  by  the  equities  existing  between  the 
original  parties.     Id. 

4.  Inm. — Therefore,  in  an  action  by  an  assignee  of  thecorenant  of  warranty 
sgainst  the  covensntor,  the  latter  cnn  not  set  np  that  the  mortgage 
olaimed  to  be  a  breach,  existed  at  the  time  of  the  original  conveyance, 
and  that  it  was  agreed  and  understood  by  the  covenantor  and  the 
covenantee  that  (he  mortgage  was  to  be  excepted  from  the  covenant^ 
and  should  be  assnined  by  the  covenantee  as  part  of  the  oonsidetation. 
Id. 

&  A  CoVBRAiTT  WDBB  ScAi,  Bot  brokep,  oan  not  be  discharged  by  m  parol 

a  defense  availaUe,  tlM 
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CRIMINAL  LAW. 

L  WuT  ov  Erbob  Lob  nr  ▲  CUnTAL  Case  in  Minonri,  bat  a  Un  of  «• 
oeptiaiis  will  not  be  allowed  or  oonaidered  in  raoh  a  CMe.    Mkekdi  t. 

2.  Pbbson  Who,  in  Cojaarrnfo  a  Fblont,  Uwdbsionxdlt  Ehub  another, 
18  guilty  of  murder,  especially  if  death  was  a  probaUa  oonsequenoe  ol 
bis  act    State  v.  Cooper,  4S0, 

8.  No  Man  can  bb  Brought  into  JbofaBdt  of  hia  life  more  than  onoe 
for  tho  same  offense.    IiL 

4.  Whbn  Onb  Fblont  BaooMBS  an  Inobedibnt  of  a  saperior  one,  the  de- 
fendant can  not  be  convicted  of  both  offeuBea.    IcL 

6.  PBiaoKBR  Who  has  bbbn  Conyictbd  ov  Abson  can  not  afterwaids  be 
tried  on  an  indictment  for  murder  for  the  commission  of  the  same  arson, 
where  the  atatnte  imposed  the  penalties  of  murder  for  such  arson.    ItL 

6.  Dbtbndant  can  not  bb  Conyictbd  for  two  distinct  felonies  growing 
out  of  the  same  identical  act»  where  one  is  a  neoesBary  ingredient  in  the 
other;  and  if  the  state  prosecutes  the  lesser  offense  to  a  oonvicticm,  such 
conviction  will  be  a  bar  to  an  indictment  for  the  higher  offense.    Id, 

7.  InBICTMBNT  bob  OBTAININa,   BT  FaLSB    PBBTBHSBa^   A     SlOKATDBB  tO  a 

note,  need  not  allege  that  any  one  suffered  actual  loss  or  prejudioa 
thereby.    Peopk  r.  Oenuitg,  694. 

CROPS. 
See  Gbowino  Cbots. 

DAMAGES. 
See  AiTAOHinENT,  3,  4,  5;  Taxatioh,  t, 

DEXDS. 

1.  Rbsbryation  in  a  DBBDby  which  the  grantor  reserves  to  himself  '*ths 

right  of  passing  and  repassing  with  teams  in  the  most  oonvenient  place 
across  the  land  conveyed,'*  does  not  restrict  the  right  of  way  to  a  trans- 
verse one;  it  may  be  both  transversely  and  lengthwise,  aa  may  be  most 
oonvenient  to  the  grantor.     Brown  v.  Afeady,  248. 

2.  Words  **  Across  thb  Land  Conveted,"  in  a  reservation  in  a  deed,  may 

mean  over  the  Utnd;  they  do  not  necessarily  exdude  the  idea  of  passing 
over  a  parallelogram  in  a  longitudinal  direction.     I<L 
See  AoKNOWLBDOMBNTS;  Alibns,  1,  2;  EviDBNGB.  22;  Mabribd  Wombn. 

DEPOSmONa 
Dbfosiiioks  Takbn  upon  Noticb  to  Somb,  but  not  all  the  adverse  parties^ 
may  be  used  against  those  who  had  notice.    Hau^  v.  Btadffbrd^  IK 

See  EjBcncBNT,  2. 

DETINUE. 

OfnoBB  SuBD^  nr  Dbtdtu^  for  a  chattel  that  he  baa  taken  and  holds  under 
an  Older  of  oonrt»  must  show,  by  his  plesi  how  he  hdlda  it.  Under  a 
plea  of  lion  detwis<»  evidsaoe  of  his  ri|^t  to  hold,  fa  faadmlBBbU  Ofmm^ 
wdl  T.  OZay,  I6S. 


DIVORCH. 

L  On  Showk  to  be  Ouiltt  of  Asultebt  ia  not «] 
from  hia  wife  for  a  like  oSsnse  previoiuly  oomn 
berry  t.  ChrutiaBberry,  96. 

&  A  Prrmoi'  tok  Divo&ci  ok  ths  Obodkd  or  As 
time  uid  place  of  its  oommiBBioD.     Id. 

•  Wbcsb  a  Cauu  or  Diro&ci  Abosi  iif  Omb  £ 
ties  at  the  time  resided,  and  in  which  the  hiu 
(o  roaide,  but  the  laws  of  tbat  state  do  not  &: 
caose,  tbe  courts  of  another  ststa  have  no  jarisd 
on  that  groand  after  the  wife's  removal  tber«,  al 
there  at  the  time  of  their  inarriage.     Harteaa  ■' 

4.  WiFB  MAT  BATi  A  Sbfaxati  Dowciui  front  tbi 
purpose  of  suing  for  a  divorce.    Id. 

&.  Puca  wHEKi  THB  Uarkiaob  wab  Celzbbated  I 
anoe  in  inits  for  divorce.     Id. 

DOWER. 
DnaxiTT  OT  Wnmw  rsoii  Pbovibion  in  her  husbai 
right  of  dower,  which  is  liable  neither  to  de  i 
Lami,  718. 

See  JmMUiftiTa,  1. 

EASEMENTS  AND  SERVIT  1 

1.  Obakt  or  A  THiHa  Implies  a  Eight  to  all  t  i 
which  the  giantor  was  possessed.     Haihom  v,  , 

8,  Wbbre  One  beinq  tbm  Owkeb  or  a  Mill  i  ■ 
above  Bowed  by  snch  dam,  sells  the  mill  witi 
pDrtenan<ws,  he  can  not  afterward  compel  the  j 
for  the  injary  caused  by  Huch  Sowing.     Id, 

%,  Sdcb  Gkasteb  would  have  the  Right  to  c  i 
nuse  the  same  head  ol  water  as  the  grantor  hi  I 
before  tbe  grant.     Id, 

i.  WhebethbOwnbe  or  Lahdtowioch  AH  Ea  ) 
the  owner  of  the  Und  npon  which  tfaa  eaaeme  i 
eitingniihed,  and  a  sabaeqnent  sale  of  the  S(  i 
Und  nnbordened  with  snch  easement,  nnlea  . 
the  eoDveyance.     Id. 

C  LiABiuTv  or  A  Peksom  vor  the  Flowiho  oi   : 

•n  adjoining  tract  is  abeolntely  eitioguiihed     ' 

title  to  sacb  adjoining  tract,  and  upon  the  la'    : 

vnyad,  the  right  to  compensation  for  inch  flc    : 

See  CoMMOKS;  Latebai.  Sit    ' 

EJECTMENT. 
k  Whebb  Tehabts  in  PosaBsaiOM,  together  wil 
defendants  in  an  action  of  ejaotnMOit,  then    i 
noh  tenants,  except  upon  snob  evidenos  t 


pnrobue  1b  ntopped  to  deny  his  vendor  ■  title;  but  where  tba  land  ii 
oUimed  by  %  purohBaer  at  an  eiecntion  ule  agsinat  the  vendor,  th« 
vendee  in  tbe  contract  to  pnrchase  ia  not  eitopped  from  showing  tbat 
the  tiil«  o(  bis  vendor  waa  merely  equitable,  and  not  labjaat  to  sole  on 
•xecntion.     ^ilHon  v.  BiUg,  149. 

S>  OKrvsDjLST  IN  KjKcni  KRT  lit  PossrasiOK  of  a  tnct  of  land  nnder  a  con- 
tract TO  pnrcluue,  and  whoae  vendor**  title  bos  been  sold  under  exeon* 
tion  to  (he  plaintiff,  will  not  be  permitted  to  set  np  an  ontatanding  tdtl« 
paramoonl  to  that  of  hia  vwodor'a,  for  the  pnrpoM  of  defeating  the  plaint- 
iff-! action,     id. 

1.  Oirno  A  iioTM  TO  a  Cobfcbation  ettops  the  maker  to  doiif  it*  oovpocat* 
Aziateiioe.     Congrtgatioaat  Soctet]/  t.  Perry,  4Si, 
See  Attachukt,  1^  11. 

EVIDENCE. 

L  Wkxu  thx  X^noKWm  or  a  Pabtt  are  oted  against  him,  the  whola 
miut  be  taken  tof;atbar;  it  part  of  a  statement  be  admitted,  tbe  whole 
mnst  be  admitted,  whether  explsnatoiy  of  the  part  or  not.  Clarl  v. 
Smith,  47. 

t,  DacLAKATioss  OF  Okamtki,  onder  whom  the  plaintiff  itt  ojectmBnt  olaimi, 
ntade  in  the  presence  oif  the  pUintiff,  that  the  deed  waa  not  an  absolnto 
omveTance,  bnt  made  as  seonrity  merely,  are  not  admiasible,  tbe  grantee 
himMlf  being  preeent  and  a  competent  witness.     Chapiii  v.  Ptatt,  66. 

IL  TmriiONT  OF  Pastt  to  a  snit,  given  voluntarily  and  against  bia  interest, 
is  adtniwible.    Cotettt  v.  Wlutman,  60. 

4  ATKANacRiPT  FBOK  A  DISTRICT  CouBT  of  the  United  States  is  snSoiMitlj 
Mithenticsted  when  it  ii  nnder  the  teal  ot  tbe  oonrt  and  is  oerUfied  t^ 
the  clerk  to  be  a  "  fnll,  tme,  and  oomplete  oopy  of  the  reoMd."  Adan» 
V.  l.ig/i'r,  102. 

I.  Pkoof  (ir  AN  AmsHATTva  mnst  be  made  by  him  who  allege*  it,  noleas 
the  prBsmnptiou  of  law  is  in  favor  ot  the  affirmative,  as  when  the  issna 
involvra  a  chart^e  of  onlpable  omission,  in  whioh  case  the  party  »n»ting 
the  charge  must  prove  it,  althongh  it  involves  a  nt^tiv^  Toteteif  t. 
Shoot,  108. 

i.  BioiSTER  OF  BnrtHSv  in  the  handwriting  of  a  deoeaeed  father,  is  admissi- 
ble to  prove  the  ages  of  the  children.     IToocfanf  v.  Spiiier,  139. 

7-  COMPABIBOK  OF  Hakdwkitiko  is,  in  general,  not  evidence  to  prove  a  sig- 
uatnre,  except  where  the  writing  i*  too  old  for  a  living  witness  to  prove 
it,  or  in  corroboration  of  other  proof.     Id. 

&  Ihdivisual  AMD  ExTVAJCDiCIAL  EtrowLXDos  can  not  be  resorted  to  bj 
the  oonrt  to  sepplement  tbe  record.  Mayor  tj  Seia  OrfeoM  v.  Sipleg, 
175. 

9.  Twt  PuDtTIFF^  BooxB  OF  AooouvT  can  not  be  need  to  refresh  the 
memory  of  a  witoeM  nulcM  the  entriee  nsed  for  that  porpoae  ware  made 
by  the  witness.     Pargtmd  v.  Quiet,  202. 

lOt  Pabol  Ernnxcx  la  Ikasmubiblx  ik  a  Sun  in  equity  to  reform  •  writ- 
ten contract  to  show  that  a  mistake  exists  therein,  and  that  tbeomtiact, 
by  the  temw  of  which  it  appears  that  the  vendor  agreed  to  convey  to  the 
TNtdae   "a  lot  of  land  aitnated  in  Windham."  was  intended  to  convey 
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the  whole  of  a  putxoalar  lot,  part  of  which  waaatoated  tQanotiiar 
Eider  ▼.  Elder,  205. 

11.  Ant  Fact  or  Oibcvicrangb  PxBTmarr  aitd  Matibial  to  tbe 
and  tending  to  prove  or  disprove  it,  if  offered  to  be  proved  by 
testimony,  is  admissible.    DavU  v.  Calvert,  282. 

12.  Whkbk  ths  Ck>nBT  Dobs  not  Clbablt  Sbb  that  a  fact  is  e&tirelj-  fix^ 
eign  to  the  issue,  and  can  not  be  connected  with  it  by  evidence  of  ctibsr 
facts,  it  is  the  practice  to  admit  proof  of  it  npon  the  assnnuioe  of  iSbm 
coonsel  offering  it,  that  it  will  torn  oat  to  be  pertinent  and  materiaL 
Id. 

15.  Declarations  of  a  Solb  Ezxoutor  and  contingent  devisee, 
ing  every  interest  under  {he  will,  and  being  a  party  on  record, 
declaration  being  adverse  to  the  will^  and  bearing  npon  the 
raised  upon  a  caveat  against  the  probate  of  it,  are  adnussible  in  evidence^. 
I<L 

14.  Adicission  or  a  Partt  on  Bboord  is  always  admissible  evidence,  with 
certain  exceptions,  though  he  be  but  a  trostee  for  another.    Id, 

16.  Statement  bt  Counsel  of  what  they  expect  to  prove,  in  reply  to  a  state- 
ment on  the  other  side,  is  not  a  sufficient  foundation  for  the  introdoctioB 
of  adverse  evidence,  otherwise  admissible.    Id, 

10.  Facts  not  Put  in  Issue,  but  tending  to  prove  the  issue,  are  adnuanbla 
in  evidence.    Id, 

17.  EviDENCB  Drawn  out  bt  Lbabino  Intebbooatoribs  will  act  be  re- 
jected where  the  same  evidence  is  elicited  by  other  interrogatories  imI 
objectionable  on  that  ground.    BvreLy  v.  StaUy,  303. 

18.  Books  of  Absconded  Mbssenoxr  of  Bank,  When  Admibrible  in  Evi- 
dence.— Where  the  messenger  of  a  bank  has  absconded,  and  can  not; 
after  due  diligence,  be  found  within  the  jurisdiction  of  the  court,  a  moia- 
orandum  in  a  book  kept  by  him,  showing  that  notice  of  dishonor  of  a 
note  was  given  to  the  indorser,  is  admissible  in  evidence.  North  Bamk 
y.Abftot,  334. 

19.  Parol  Evidencb  of  Gaseibr  of  the  Bank  is  admissible  in  such  a  csas 
to  explain  such  memorandum.    Id, 

20.  It  is  for  thb  Jury  to  Dbtkbmihb,  on  such  evidence,  whether  notice 
was  actually  given  or  not.    Id, 

21.  Registrt  Copt  of  Dbed  is  Qood  Bvidenob,  prima /aek,  and  dispensss 
with  production  of  the  original,  except  where  a  grantee  relies  on  the  im- 
mediate deed  to  himself,  or  where,  from  the  nature  of  the  conveyance, 
the  deed  is  presumed  to  be  in  his  own  custody  or  power.    Scanlan  v. 
Wright,  9U. 

22.  Parol  Evidence,  Whbn  Adiossiblb  to  Explain  Debd. — Where  a 
grant  was  made  to  a  married  woman  in  her  maiden  name,  parol  evidence 
is  admissible  to  show  that  the  grantee  was  the  person  to  whom  the  grsnt 
was  made;  that  she  was  at  the  time  of  the  grant  known  to  the  grantor 
by  her  maiden  name;  that  there  was  no  other  person  claiming  to  bear 
the  name  used  in  the  deed,  or  claiming  title  under  it     Id, 

23.  Receipt  mat  be  Ck>NTBOLLBD  bt  Parol  Evidence  that  it  was  given 
by  mistake,  or  that  a  less  sum  was  paid.    Bridge  v.  €hra^,  358. 

24.  On  an  iNDicniBNT  for  Adultbbt,  evidence  of  previous  Imprapsf 
familiarity  between  the  parties  is  admissible  to  corroborate  a  wii 
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who  lias  testified  to  a  specific  act  of  adnl 
troth  has  been  impeached.     CommonwtaUi 

25.  Inrabitakts  of  Towns  are  competent  wil 
they  reside,  without  a  release.     Congrtgati 

S6.  Judicial  Nono  07  Laws  of  a  Sisteb 
oonmion  law,  can  not  be  taken.     Ilolmea  v 

27  Dbclaxations  or  a  Paktt  to  settlement 
before  rights  of  third  parties  attach,  are  acl 
a  note,  to  show  the  transfer  thereof  betw< 
ment,  the  plaintiffs.     Khnhall  v.  HuntinfjU 

2&    EVIBENCB  OF  AX    OFFER  BT    THE    PrOSEC 

testifying  in  a  criminal  cause,  if  the  prise 
sible  to  contradict  or  impeach  his  testimon 

29.  Prisoner's  Books,  without  other  testim 
behalf  to  show  the  state  of  the  account  o 
charged  to  have  obtained,  by  false  preteni 
was  due.     Id. 

See  AoENCT,  2;  Attachment,  16;  Attorney 
Ejectment,  2,  3;  Fraud,  1,  3,  5;  Res  A 
BUiF,  2;  Wills,  15,  16;  Witnesses. 

EXECUTIONS. 

I.  A  Purchaser  at  Sheriff's  Sale  of  land  to 
can,  even  in  the  absence  of  fraud,  recover  i 
amount  paid  to  the  sheiiff.     Afuir  v.  Craig 

2l  Lien  of  an  Execution  Attaches  to  the  def* 
upon  the  writs  coming  into  the  hands  of  the 

3.  Sale  of  Property  Levied  on  under  executii 
lien  of  the  writ  attached,  and  conveys  the  i 
that  ilate.     Id. 

i.  LjLSi>  WHICH  the  Defendant  in  execution  h 
exempt  from  the  lien  of  the  writ.     Id. 

5.  Plaintiff  in  a  Judgment  in  Detinue  mi 

(Session  Acts,  p.  159),  have  an  execution  i 
thing  recovered.    KeUI^  v.  Johnson,  167. 

6.  Tender  of  the  Alternate  Value  will  not  < 

less  the  plaintiff  elects  to  take  it,  or  the  c 
defendant's  fault  it  is  beyond  his  power  to 
Id. 

7  Sheriff  must,  if  Necessary  to  Enforce  su 
comHaltm  and  seize  the  slave  or  thing  rec 
purpose  enter  into  the  defendant's  dwelling 
it  closed,  and  has  reason  to  believe  that  t 
cealed  therein.     Id. 

8.  Officer  at  the  Ck)MMON  Law  has  no  aut 
house  to  execute  a  ca,  sa.  or  Jl.  /a.,  but  h 
requires  him  to  take  possession  of  a  particu 
of  seisin,  fiab.  fa,  replevin,  ra.  ttilagcUum,  < 

9l  Shbriff  may  Break  into  One  Man's  He 
other  concealed  therein.     Id. 
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10.  OmcxB  HAD  NO  AuTHOBirr  at  the  oomDum  Uw  to  forcibly  flotcr  iiilo  tt* 
dweUing-hoiise  of  the  defendant,  for  the  pmrpoee  of  execatiiiK  proeew 
iasned  npon  »  judgment  in  an  action  of  detinne.    Id, 

IL  Mill-saw  is  not  a  Tool  within  the  meaning  of  Statb  1821,  o.  96^  and  k 
not^  therefore,  exempt  from  execution.    BaUhdder  ▼.  Shapldght  213. 

12.  MxBX  Taking  ov  Pbofebtt  under  a  n.  fa.  ia  not  aaatirfaction»  and  tiM 
plaintiff  may,  without  impairing  his  rights  countermand  the  eead.  ex., 
and  restore  the  property  at  the  debtor's  inatanoe,  and  for  his  •^^'**—»*"**" 
dation,  without  payment    Sastoer  ▼.  Walker^  272. 

15.  On  SncuLTANXOUS  Attaohkintb  of  the  sama  land  by  difierent  creditons 
and  exeontiona  thereunder,  they  take  in  moieties  without  regard  to  tiM 
amount  of  their  respective  executions.    Sigoumeif  ▼•  SfaUm^  414. 

14.  Whseb  ths  Pbopbbtt  AiTAcaxD  D  AN  Eqditt  ov  BiDSMFTiON,  the  aaitta 
principle  appliea.    Id. 

16.  Whxbb  onx  EzxonnoN  is  vo&  Less  than  ▲  Moisrr  of  such  ptoperty. 
the  surplus  is  applied  to  the  other.    Id, 

16.  Shxeov  has  thb  Bight  to  Pat  to  a  Pabtt,  out  of  courts  money  xaiaad 
by  him  on  execution,  but  he  may  discharge  himself  from  liability  to  tfaa 
execution  creditor,  by  paying  the  money  into  court;  and  when  there  an 
cnnflicting  claima  to  such  money,  the  latter  cooTM  is  the  safer  one  lor  hia 
to  pursue.    Stebbms  ▼.  Walker,  499. 

i7.  CouBT  HAT,  IN  A  Pbopeb  Gase,  Coupxl  THE  SHEBm  to  bring  such  monflj 
into  court,  and  when  brought  in,  either  ▼oluntarily  or  by  order  of  ooart| 
may  determine  conflicting  claims  thereto.    Id. 

18.  SunMABT  An>  OF  THIS  Ck>UBT  Can  not  be  successfully  invoked  by  a  par^ 
who  stands  by  and  permita  the  sheriff,  acting  in  good  faith,  to  pay  monej 
by  mistake  to  an  execution  creditor  who  ia  not  entitled  to  it;  anch  par^ 
will  be  left  to  his  legal  remedy.     Id. 

19.  SuBFLUs  Monet  in  Hands  of  Sheriff,  Power  of  Court  to  Control.— 
This  court  has  control  over  surplus  money  arisiog  on  a  alieriff's  sale,  if 
the  property,  at  the  time  of  the  sale,  waa  subject  to  or  bound  by  snfaa** 
quent  judgments  and  executions.     Id. 

90.  Second  Execution  Actually  Levied  is  an  equitable  lien  on  the  aurplus 
money  remaining  after  payment  of  a  prior  execution  out  of  money  raised 
by  the  sale,  and  the  court  can  and  will  protect  this  equitable  right  ol 
its  suitor,  and  order  such  money  to  be  brought  into  court  and  applied  t» 
the  satisfaction  of  the  execution  next  in  priority.    Id. 

21.  In  A  Pursuit  to  Retake  a  Defendant,  an  officer  may  break  open  an 
outor  door  of  a  dwelling,  after  making  known  his  business,  demandiqg 
admission,  and  being  refused.    Allen  v.  Martin,  £64. 

22.  Demand  for  Admission  is  Unnboessart  where  the  officer,  having  onoa 
gained  admission,  has  been  thrust  out  of  the  house.    Id. 

23.  A  Sheriff  is  a  Trbsfasser  who  levies  upon  goods  and  chattels  iriiieh 
are  not  the  property  of  the  defendant  in  the  execution.  Allen  v.  Cnuy, 
566. 

24.  Debt  Lies  against  a  Constable  for  neglecting  to  return  an  execution, 
without  showing  that  he  has  collected  money  thereunder.  JSIoom  r.  Caee, 
569. 

25.  Cloth  from  the  Wool  of  Ten  Sheep  is  Exempt  from  execution,  agtiast 
a  houaeholder  who  does  not  own  any  sheep.    Ball  v.  Pmae^  001 . 
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96.  Sheriff's  Dxxd  before  the  Time  for  Redemi 
U  void  on  its  face.     Per  Seward,  Senator.     Pi 

EXECUTOR  AND  ADMINIST 

1.  Executor  may  Sue  in  his  Representative 
'    money,  if  recovered,  would  be  assets  in  his 

272. 

2.  Executors  mat  Sue  as  Such  on  an  Appeal 

executors,  on  appeal  from  a  judgment  reoov< 
acter,  because  the  money,  if  recovered,  would 
S,  Trustees  Appointed  in  this  Country  by 
with  the  same  powers  with  respect  to  his  pn 
been  named  executors,  and  with  directions 
property  to  the  executors  ap(iointed  in  Ire] 
bound  to  execute  their  trust  in  the  mode  pres( 
V.  Bryson,  313. 

4.  Where  only  One  of  the  Persons  so  Appoi 

he  must  execute  it  as  provided  by  the  wilL 

5.  Different  Executors  mat  be  Appointed  : 

where  the  testator  has  effects,  or  as  to  differei 
same  country.     Id. 

6b  Executor  in  this  Country  may  be  Compel 
hands  to  the  executor  of  the  testator's  domi 
tioDS  of  the  will,  and  it  is  wholly  immate 
mentary,  or  of  administration  cum  testamerUo 
or  not.     Id. 

7.  Foreign  Testator's  Appointment  of  Trust 
such,  without  taking  out  letters  testamenta 
nullity  as  to  his  personal  estate  here,  bein 
testamentary  system.     Id. 

6.  Such  a  Trustee  having  Taken  out  Letti 

bound  ex  officio  to  the  execution  of  every  di 
upon  him  as  trustee,  and  can  not  discharge 
a  payment  to  himself  as  trustee.    Id. 

9.  Deed  of  Administrator  Conveys  only  sue 
had.    Adams  v.  Cuddy,  330. 

lOi  Adionistrator  of  D(testatb  Estate  Ap] 
Realty  must  give  notice  of  such  applicatio 
the  license  conveys  no  title.     French  v.  Hoy 

11.  Such  Notice  is  Necessary,  notwithstandii 
mother  of  the  minor  heirs  for  whom  no  gn 
and  notwithstanding  the  insolvency  of  the  e 

IS.  Executor  is  Entitled  to  Retain  Testate 
necessary  for  the  support  of  stock  during  th 
of  the  testator  and  the  probate  of  the  wilL 

See  Judgments,  7. 

EXEMPTIONS. 

See  Executions,  11, 
AM.  Daa  Vol.  ZXY— 49 
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FALSE  IMPRISONMBNT. 
See  Arrsbt. 

FAL3B  PRETENSB& 
See  Cbiminal  Law,  7. 

FEMES-COVERT. 
See  Marrtkd  Woioar. 

FISHERY. 
See  Watxr^ooubsbb. 

FIXTURES. 

L  FtCTPWW  Mn.ii  Erboixd  bt  Two  Pbbsoks  upon  the  land  and  miO 
privilege  of  a  third,  with  his  permiasion,  for  the  parpoee  of  trade  and 
manufacture,  doea  not  become  a  part  of  the  freehold,  but  remaina  the 
penonal  property  of  the  persona  who  built  it.    RuueU  ▼.  Richard^  254. 

ti  WsiRB  A.  Ain>  B.  Erbctbd  a  Mill  npon  the  land  and  mill  priyilege  of 
C  with  his  permission,  and  sabsequently  the  mill  was  sold  as  the  per- 
sonal property  of  the  former,  the  latter  being  present  at  the  aale,  and 
declaring  that  he  had  no  claim  or  title  thereto^  he  can  not  thereafter,  by 
A  deed  of  the  mill  and  land,  oonyey  the  fonner,  althoogh  hia  grantaat 
haTO  no  notioe  of  its  sale  as  the  personal  property  of  A.  and  B.    Id* 

FRAUD. 

L  Trb  Ohub  Fbobandx  of  Establishino  Fraud  or  Faxlubb  ov  Govbediba- 

noN,  as  a  defense  to  a  note,  rests  on  the  defendant.     Tcwmg  t.  Skook^ 

108. 
&  Fraud  nr  tbbSalb  of  ak  Allboed  Patkmt  Right  mnstbe  prored  by  the 

party  relying  npon  it.    Id, 
t.  Fraud  is  vot  to  bb  Prbsumbd,  but  positive  and  direct  proof  of  it  ia  hb 

necessary.    DavU  v.  C<iloert,  282. 
i.  Whbbb  Fraud  n  thb  Qqbstion,  ant  Faot,  howbvbr  Slioht,  releFantto^ 

and  bearing  npon  the  point  at  issne,  is  admissible;  bntthecironmstanoe^ 

when  combined,  shonld  be  so  strong  as  to  satisfy  the  jnzy  of  the  faol 

■onght  to  be  proved.    Id, 
§^  Bbmotb,  Ck>LLATBBAi^  ABD  Ibrilbvabt  Faoto  and  dnnuDataoMs  are  laad- 

i«<— n^u  ineridence.    Id. 

See  MoBTOAOBB,  I,  2. 

FRAXn)X7LENT  OOKVETANOES. 

L  OoHYBTANGB  Ibtbmdbd  TO  Dbfraud  Orbdxtobs  is  fraudulent  and  void 
as  to  them,  but  valid  as  between  the  parties,  and  neither  at  law  nor  in 
equity  can  the  grantee  be  compelled  to  reconvey.    OAopia  v.  Pease,  58. 

&  Rbooitvbtangb  bt  a  Fraudulbnt  Orantbb  to  hia  grantor,  such  reoon- 
veyance  being  voluntary,  and  made  while  the  perty  is  in  failing  cinnim* 
stances,  ia  void  as  to  his  creditors.    Id, 

I.  A  Cbbdetob  of  a  Fraudulbitt  Grabtor  is  not  estopped  to  show  thai 
the  deed  under  which  the  grantor  held  was  not  given  as  ssonrity  merely. 
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but  was  given  to  defraud  creditors,  and  was  fherefore  binding  as  be- 
tween tbe  parties.    Id, 

i,  PUBCHABXB  TBOK  THB  GrABTBB  DT  A  CoKTETAKOB  IV  FbAUD  of  CreditOIf 

will  be  affected  by  the  fraud,  as  to  every  act  done  to  perfect  title  after 
iiotioe  of  sneh  fraud.    Parka  ▼.  Jackson,  65d. 

FRAUDULENT  BEPBESENTATION& 
1.  To  BiNBxa  Onx  Liablb  vob  Fausm  Rsfbibintaiionb  as  to  aaotber^s 

solvency,  it  is  necessary  to  prove  that  he  knew  of  the  insolvency,  and 

that  he  made  the  representation  with  intent  to   deceive.     Fooks  v» 

Waples,  64. 
&  LxABiLirr  VOB  BiooinnnffDiHO  xhh  Cbxdit  of  Anothbb  arises  only 

where  the  recommendation  was  false  and  fraudulent.    Lord  v.  CoUey, 

445. 
I.  A  Bbooxkbndatiov  is  not  to  be  Pbesumid  Fbaudulbht  because  11 

happens  not  to  be  true.    The  fraud  is  a  question  for  the  jury.    Id. 

GENERAL  AVERAGE. 

L  Fbivoiplb  ov  Geztebal  Avebaob  will  not  be  applied  unless  there  has  been 
a  necessary  and  voluntary  sacrifice  of  the  property  of  one  for  the  benefit 
of  all  concerned  in  the  voyage,  and  the  property  which  is  to  contribute 
was  thereby  saved  from  the  impending  periL    Scudder  v.  Brad^ford,  366. 

ti  Fbopebtt  Saved  must  Contbibute,  though  attebwabds  Lost  by  another 
peril  in  the  course  of  the  voyage.    Id. 

tb  Whxbb  the  Impending  Psbil  was  Msbelt  Delated,  but  not  averted  hf 
the  sacrifice,  there  is  no  case  for  general  average.  Thus,  where,  by  cui- 
ting  away  the  masts,  ja  vessel  which  was  dragging  her  anchors  was  pre* 
vented  from  drifting  on  the  rocks  for  an  hour,  but  then  drifted  again  and 
was  lost^  but  part  of  the  cargo  was  saved,  the  part  so  saved  was  held  not 
liable  in  general  average.    Id, 

Gipra 

Tjud  Donatio  Mobtu  Oauba  can  not  be  liAia  of  thb  DovoiB'to  Kon  paj- 
aUa  to  tiM  donee.    FariBhY.  8Um^VI%. 

GRANTS. 

L  Obantb  or  Inoobpobbal  Hebeditamentb  are  prasumed  after  a  lapse  ol 

twenty  years.    MiUkn  v.  RiUy^  149. 
ti  Obant  op  a  Fee-sdcplb  Estatb  is  never  presumed  from  mere  length  of 

possession,  without  other  circumstances  to  aid  the  presumption,  unless 

such  possession  has  continued  for  thirty  years.    Id, 

See  Basements  and  Sebvxtudbb. 

GROWING  CROPS. 

Cteops  Qbowino  on  Land  at  Time  of  Testatob'b  Death  go  id  tbe  esaoa- 
tor  as  against  the  heir,  but  as  between  the  executor  and  th«  dsvisss^  Um 
latter  is  entitled  to  them.    SmUh  v.  Barfiam,  72L 

See  Statute  op  Fbaudb,  % 
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GUARDIAN  AND  WARD. 

1.  Ths  Mothxb,  as  Guabdian  bt  Natitrb,  or  for  Nuktubb,  has  no 

trol  over  the  estate  of  the  child,  nor  is  she  under  any  reBponsibility  for 
the  due  care  of  it.     French  v.  Hoyt,  464. 

2.  GuABDiAN  OF  AN  Insanb  Pebson  IS  NOT  CHARGEABLE  as  tniatee,  at  suit 

of  creditors  of  the  ward,  until  there  has  been  an  accounting  and  a  bal- 
ance found  in  the  guardian's  hands.     Ikivis  v.  Drew,  467. 

8.  A  Father  mat  bb  Compklled  to  Aogount  as  Guardian  of  an  infant 
child,  of  whose  property  he  has  enjoyed  the  benefit.  Van  Eppt  v.  Van 
Dewten,  516. 

4.  A  Mere  Strakoer  or  WRONChpoER,  who  takes  posseaaicHi  of  an  infantiB 
property,  may  in  equity  be  considered  as  the  guardian  of  the  infuit^  and 
liaUe  to  aooonnt  as  suoL    Id, 

HANDWEITINO. 

See  EviDENOB,  7. 

HIGHWAYS. 

PVBLio  Squares. — Private  individuals  can  not  sustain  a  bill  in  ohauMiy 
against  the  county  officers,  to  enjoin  them  from  making  a  use  of  a  pablio 
square,  which  it  is  alleged  would  residt  in  a  forfeiture  of  the  pwnwtty 
mad  an  injury  to  the  complainants.    Smith  v.  Heu&Um^  741. 

See  Bridges;  Streets. 

HOMICIDB. 
See  Cribcinal  Law,  2. 

HUSBAND  AND  WIFE. 
See  Assignments,  6,  7,  & 

IMPROVEMENTS. 
See  Mortgages,  14,  15,  16,  17. 

INDICTMENTS. 
See  Obdokal  Law,  7;  LABonrr,  S. 

INFANCY. 

L  A  New  Pbomisb  Made  ajtbr  an  Infant's  Majoritt,  bataffesr the  uAm 
has  been  commenoed,  will  not  support  the  aetiOD.  Mtniam  t.  WSU 
Un$,  472. 

&  Intant  bavino  Aooefted  a  Note  on  a  third  person  for  labor  psrfonned, 
oan  not  recover  for  the  value  of  such  labor  without  showing  a  disaffirm* 
anoe  of  the  contract  by  returning  the  note.    Ddcmo  r.  BlahB^  617. 

%  KnPiNO  SUCH  Note  Eight  Months  after  coming  of  age,  and  not  offining 
to  letoxn  it  until  the  maker  has  become  insolvent,  is^  in  legid  JndgOMO^ 
Ml  affirmanoe  of  the  contract.    Id, 

See  Guardian  and  Ward;  Married  Woimr,  S. 
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INJUNCTIONS. 
An  iNJXJKcnoN  wtll  not  Lie  to  restrain  one  from  malring  reasonable  im- 
provements on  his  own  land,  with  reasonable  care  and  skill,  on  the 
ground  of  damage  to  complainant's  edifice,  if  the  latter  is  not  entitled  to 
speoial  protection,  either  by  prescription  or  by  grant  from  the  one  mak« 
ing  the  improYement     Lcuala  v.  Holbrook,  62ii. 

INSANITY. 
See  Guardian  anb  Wabdw 

INSOLVENCY. 

See  AssiONMENTS. 

INSUBANCB-MABINE. 

I.  PouoT  OF  Insubanob  ON  Cabgo  OF  VssssL  IB  NOT  AvoiBBD  by  the  nun* 
compliance  of  her  owners  with  a  statute  of  the  United  States  xeqoiring 
all  Teasels  bonnd  on  a  voyage  across  the  Atlantic  to  have  on  board,  ae* 
onred  under  deck,  a  certain  quantity  of  water,  and  imposing  a  penalty 
on  the  master  or  owner  in  case  the  crew  or  passengem  are  put  on  short 
allowance  through  failure  to  comply  with  its  requirements.  Warrtn  ▼• 
Mantifaeturers*  Ins,  Co.,  341. 

&  SuoH  NoN-coMPLiANCE  DOES  NOT  OF  Itself  render  the  voyage  illegal,  or 
the  vessel  unseaworthy.     Id. 

8.  Whsbb  an  Insobed  Vessel  has  been  Repaibed,  after  a  partial  loss,  the 
insurer  is  liable  only  for  the  balance  of  the  expense  thereof,  after  dednoi* 
ing  the  value  of  old  materials  not  used,  and  one  third  of  the  residue^  new 
for  old.    Eiiger  v.  Atlas  Ins.  Co,,  363. 

4.  CoNinACT  OF  Inbubanoe  IB  One  OF  iNDEicNTrT,  and  nothing  moM,  I4» 

See  Attachment,  1;  Usage,  8;  < 

JEOPARDY. 
See  Obxminal  Law,  3»  4|  0^  6L 

JOINT  OBLIGATION& 
See  Contbaotb. 

JUDGMENXa 

L  Widow's  Judomsht  fob  Doweb  can  not  be  impeaohed  by  her  declaiationB. 

Iknmdl  r.  Thompson,  216. 
&  Boibb  Facias  ib  hot  Fbopeblt  the  Commbnoembnt  of  a  new  action,  bat 

the  continuation  of  an  action  already  oommenoed,  whenever  it  is  used  to 

cairy  into  effect  a  former  judgment  against  a  party  to  it.  Adams  r.  Boe^ 

266. 
8.  SoiBB  Facias  AOAiNBT  Bail  18  tbb  Commencement  of  a  new  action,  because 

it  issues  agsinst  a  person  who  was  no  party  to  the  record  in  the  original 

action.    Id» 
L  <k3iBB  Facias  against  One  who.  has  been  Chabobd  as  a  Tbubteb  in  a  pco- 

0608  of  foreign  attachment,  is  not  the  beginning  of  a  new,  bat  the 

^oation  of  the  original  action.    Id, 
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6.  Where  the  Defenbakt  nr  ah  Action  was  peraonally  served  aod  suffered 
default,  being  at  the  time  subject  to  the  jurisdiction  of  the  conrt.  and 
subsequently  a  writ  of  wire  faeicLS  was  issued  to  give  effect  to  such  judg- 
ment, and  served  upon  him,  by  leaving  it  at  his  last  place  of  abode,  ha 
having  in  the  mean  time  removed  out  of  the  jurisdiction  of  the  oourt^ 
such  service  is  sufficient  to  give  the  court  jurisdiction  of  the  defendant 
in  such  scire  facias  proceeding.     Id. 

6l  a  Judgment  Rendebed  in  such  FaocEEDiNa  is  not  open  to  examination 
in  the  courts  of  the  state  to  which  the  defendant  has  removed,  when  it 
is  attempted  to  be  enforced  against  him  by  suit  in  those  courts.     Id, 

7.  JUDOHENT  AGAINST  AN  EZECUTOR  OBAdmINXSTBATOB  DOSS  KOTBiND  RkAI* 

Assets,  and  is  not  even  prima  fade  evidence  of  a  debt»  where  the  de» 
cedent's  realty  has  been  sold  for  the  payment  of  all  his  debts.  Birt^f  ▼• 
Staley,  303. 

8.  Judgment  can  not  be  Obtained  against  Heibs  havino  no  Assos  bj 

descent,  for  a  debt  of  the  ancestor.     Id, 

9.  Judgment  of  a  Sisteb  State  properly  authenticated  stands  upon  the 

same  footing  as  a  domestic  judgment^  and  if  conclusive  in  that  Btate»  ie 
equally  conclusive  in  Pennsylvania,  and  if  re-ezaminable  there^  is  le- 
ezaminable  here.     Wemwag  r.  Pawling,  317. 

10.  JuBiSDicnoN  OF  thb  Tbibunal  Pronouncing  such  Judgment,  may 
be  inquired  into  under  proper  pleading     Id, 

11.   AWABD  OF  AbBITBATOBS  UNDER  THE  PeNNSTLYANIA  STATUTE  of  1810^ 

after  being  returned  to  the  office  of  the  prothonotary  of  the  court  ol 
common  pleas,  and  after  an  entry  of  *'  judgment  nisi"  thereon,  is  as  con* 
dusive  as  any  other  judgment  of  that  court*  if  the  provisions  of  that 
statute,  which  confer  jurisdiction  upon  the  arbitrators,  have  been  com- 
plied with.     Id, 

18,  If  the  Bboobd  Shows  that  the  Parties  Agreed  upon  the  Abbi- 
TRATOBS,  and  that  both  parties  were  present  when  the  time  was  fixed  for 
the  meeting  of  the  arbitrators,  the  requirements  of  the  statute  as  to  reai- 
denoe  of  arbitrators,  and  notice,  etc.,  need  not  be  shown  to  have  been 
obeyed.    Id, 

18.  Vabiancb  in  Amount  between  such  Judgment  and  the  Ezboutiov 
which  appears  to  have  been  issued  thereon,  is  no  objection  to  the  admis- 
sibility of  the  record  of  the  judgment  in  an  action  on  it  in  this  state.    Id, 

IL  Judgment  of  a  Justiob  can  not  be  Imfbaohed  Collateballt,  in  an 
action  brought  by  the  judgment  debtor  against  the  officer  serving  the 
execution.     A  Hen  v.  Martin^  564 

1ft.  Kegligbngb  of  the  Complainant  in  jweparing  or  oondnoting  his  de- 
fense at  law,  precludes  him  from  obtaining  relief  in  equity  from  the 
judgment  entered  against  him.    Oreen  ▼.  Dodge,  736. 

16.  Judgment  will  not  be  Rblisvbd  aoainbt  because  the  oomplainanl 
incorrectly  stated  his  case,  or  made  a  false  admission  in  the  lonnsc 
action.    Id, 

See  Bqutit,  1,  2,  3,  4;  Plbadino  and  Pbaoiiob,  2S,  26;  Bb  Judicata. 

JURISDICnOK. 

A  TBJOMsaM  TO  Pat  a  Fixed  Debt  "in  Tbadx**  doea  not  loond  in  damsgwib 
and  ii  within  the  jurisdiction  of  a  single  magistrate.  Cooper  ▼.  Okamb§r% 
710. 
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LANDLOBD  AND  TENANT. 

1.  BxLATioH  OF  Lahdlobd  ASiJ>  TxNANT  is  destroyed  by  a  Judgment  of  •vio* 

tion  agftinst  the  tenant.    Oore  v.  Stevens,  141. 

2.  Tenaztt  against  whom  such  Judombnt  has  BBXir  Obtainbd  may,  without 

being  actually  evicted  by  hah,  fa,,  purchase  any  other  title  for  his  own 

benefitb     Id, 
8.  Rent  Patabls  in  Advancb  on  a  Okbtain  Dat  may  be  paid  at  any  tima 

daring  that  day,  and  if  the  tenant  is,  on  that  day,  evicted  under  a  titU 

paramount,  he  is  not  bound  to  pay  such  rent    Harvey  v.  Tobey,  430. 
4.  Eviction  of  Tenant  by  Pabamount  Tiilb  is  a  Good  Dbibnbb  in  an  ao« 

tion  of  covenant  for  rent    Id, 

LABCENY. 

L  Rbcetvxbs  of  Stolxr  Goods,  knowing  them  to  be  suoh,  are  punishable  in 
Connecticut,  the  same  as  a  principaL     SiaU  v.  Wedon,  40. 

2L  Possession  of  Stolen  Goods  is  prima  facie  evidence  that  the  possessor  is 
the  thief  and  throws  on  him  the  necessity  of  accounting  for  his  posses 
sion.    Id, 

8.  The  Findeb  of  Pebsonal  Pbopebtt  on  the  highway,  who  knows,  or  has 
'  the  means  of  knowing,  the  owner,  and  converts  it  to  his  own  use^  is  a 
thief.    Id, 

i.  A  Man  hat  be  Ouiltt  of  Labcent  in  Stealing  his  own  Pbopbbtt 
when  done  with  an  intent  to  charge  another  with  its  value.  Palmer  v. 
People,  661. 

&  Indictment  for  Labcent  of  Goods  fbok  a  Constable  may  lay  the  prop- 
erty in  the  officer.    Id, 

6L  a  Stage  Dbiyeb  is  a  servant  within  the  meaning  of  the  act  punishing^  as 
felonious  stealing,  the  embezzlement  of  property  received  by  virtue  of 
employment  as  a  servant.    PtopU  v.  Sherman,  603. 

LATERAL  SUPPORT. 

1.  Right  of  Lateral  Support. — ^The  owner  of  land  has  a  natural  right  to  the 
use  of  it,  in  the  situation  in  which  it  was  placed  by  nature,  surrounded 
and  protected  by  the  soil  of  the  adjacent  lots.     Lasalar.  HoJbrooh,  624. 

t.  Idem. — ^But  one  has  a  right  to  dig  upon  his  own  land,  if  necessary  to  its 
convenient  or  beneficial  use,  when  it  can  be  done  without  injury  to  ad- 
jacent lots  in  their  natural  state;  and  this  right  can  not  be  taken  away 
by  the  erection  of  buildings  on  neighboring  soil  whose  weight  causes  the 
earth  to  fall  into  the  excavation.    Id, 

t.  One  Who  is  about  to  Endanger  his  Neighbor's  Building,  by  making 
excavations  on  his  land,  is  bound  to  give  the  owner  of  the  adjacent  soil 
proper  notice  of  the  intended  improvement,  and  to  use  ordinary  skill  in 
conducting  the  same;  and  it  is  the  duty  of  the  latter  to  prop  up  his  own 
building  so  as  to  render  it  secure  in  the  mean  time.    Id, 

4  Oebtain  Buildings  are  Entitled  to  Fxtll  Proteoiion  against  the  con* 
sequences  of  any  new  excavation;  these  are  ancient  buildings^  or  those 
erected  upon  ancient  foundations,  by  reason  of  prescription,  and  those 
which  were  granted  by  the  owner  of  the  adjacent  XoX,  or  by  those  under 
whom  they  claim.     Id, 
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LAW  OF  THE  LAND. 
See  Constitutional  Law,  8. 

LEGACIES  AND  LEGATESa 

1.  FKbson  OAir  NOT  Claim  an  Intebxst  under  a  deed  or  will,  withoot 

giving  effect  to  ftll  its  provisions  as  far  as  possible.     Chre  v.  &eoen»^  141. 

2.  Devisee,  the  Land  ov  whom  the  testator  has  attempted  to  deviw  to 

another,  can  not  claim  the  devise  to  himself  without  surrendering  the 
title  to  his  land  to  such  other  devisee.    Id, 

8.  A  Devises  who  Claims  Pbopebtt  that  has  been  devised  to  another,  bj 
a  title  adverse  to  the  testator,  and  who  accepts  other  property  devised 
to  him  by  the  same  testator,  will  be  considered  as  having  elected  to 
daim  under  the  will  and  compelled  to  surrender  his  adverse  claim  to 
such  other  devisee.    Id, 

A.  Pbopebtt  Devised  ob  Bequeathed  to  a  Fxbson  who  is  dead  when  the 
will  is  made,  or  who  dies  before  the  testator,  does  not  pttss  to  such  per- 
son's heirs.  If  personalty,  it  goes  to  the  residuary  legatee,  and  if  real 
estate,  it  descends  to  the  heirs  of  the  testator.     Id, 

6i  Whebb  a  Testatob  Chaboes  the  Payment  oh  his  Debts  upon  his 
legatees  equally,  neither  can  sue  to  recover  a  debt  against  the  estate 
without  first  relinqnishiDg  all  benefit  which  he  or  she  is  entitled  to  un- 
der the  will,  or  bringing  the  other  legatees  before  the  conrt  as  parties. 
Van  Epps  v.  Van  Detuen^  516. 

8.  Lbgact  "to  be  Baised  out  of  mt  Estate"  is  chargeable  upon  lands 
devised  by  the  will,  especially  where  the  personalty,  which  is  inconsid- 
erable, is  given  to  the  wife,  who  is  appointed  executrix  during  her  life. 
£rc^  V.  Lasnb,  718. 

LEGISLATUBE. 

See  Constitutional  Law. 

UCENSK 

L  Whetheb  a  Liobnsb  can  be  Pbesumbd  from  the  flowing  of  lands  lor 

the  support  of  mills,  no  matter  for  how  long  such  flowing  may  have  ooa- 

tinned,  qtioare,    Haihom  v.  Stinson,  228. 
8,  A  License  which  in  its  nature  amounts  to  an  interest  in  land*  must  be  id 

writing.    Putney  v.  Day,  470. 
8.  Pabol  License  Executed  can  not  be  revoked.    Id, 
i.  Pabol  License  to  be  Etkbctsrd  upon  Land,  and  granted  upon  a  good 

consideration,  is  valid,  and  can  not  be  revoked.    Id, 
8.  License  without  Considebation  may  be  revoked.    Id, 
8.  Pabol  License  to  Take  Tbees  from  one's  land  as  long  as  the  licensee 

chooses,  ia  revoked  by  the  death  of  a  licensor.    Id, 

7.  A  Licensee  is  not  Entitled  to  Nones  to  Quit.    i>oev.  Baber^  708. 

8.  Ejectment  can  be  Maintained  against  a  Lzoknseb  only  after  demand 

made  upon  him  for  the  possession,  or  after  acts  done  by  him  of  sndi 
character  as  to  make  him  a  wrong-doer.    Id, 

UENS. 

t  Whebb  a  Decedent's  Land,  not  susceptible  of  partition,  is  soldt  uadsr 
the  statute  of  1820,  to  one  of  the  heirs,  who  gives  his  bond  to  the  stats 
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for  the  puToliaM  monef,  inch  bond  is  a  apedfio  lieu  on  the  land  enforos- 
Sibla  in  eqnit;  in  fkvor  of  thoae  entitled  to  sbara  in  the  money.  Bidgelg 
V.  Igltkxrt,  ia!L 

t.  Attib  a  Sau  or  THK  Land  on  *  jndgmcmt  on  the  bond  by  ftootlier 
heir,  » third  heir  may  me  in  aqoity  to  enforce  the  lien  for  hi*  ahaie^  in- 
stead of  ming  on  the  bond.     Id. 

%.  Stats  is  not  a  Necx33ast  Fabtt  to  luoh  t,  niit    Id. 

4.  Au.  THE  Heibs  must  bb  Mass  Pabties  to  the  mil^  ••  well  m  the  par- 
ohaaer  under  the  jndgment.     Id, 

See  ExKTDTiONa,  2,  3, 4. 

IJ3  PKNDE3TS. 
L  D>n>  OB  BlU.  or  Sale  to  a  pnnhaaer  pmdtait  Utt,  !■  voidable,  not  void. 

Cfromata  Y.Clay,  165. 
]L  PuncBASER  or  a  Slavs  dnring  the  pendency  of  a  snit  to  nibject  it  to  the 

vendor's  debts,  takes  the  title  dependent  upon  the  remit  of  the  suit.     If 

the  suit  foils,  the  title  lentaini  good,  and  if  it  succeeds,  the  purchaser's 

title  foils,  but   he  is  entitled  to  the  sDrplus  for  which  the  slave  sellsi 

al)ove  tbe  amomit  of  the  decree.     Id, 
g.  FimcHASEB  OT  A  CHATTEL  pendcTitt  liU,  OMy  rocover  it  from  his  vendor, 

but  not  from  mi  officer  who  holds  possession  nnder  an  order  of  court. 

Id. 

A.  Thi  Pkhsehot  of  am  ATTACaiUHT   Sorr  without  the  jurisdiction,   is 

reason  that  judgment  upon  the  same  canse  of  action  here  should  be  con- 
ditional, so  that  its  elocution  may  be  stayed,  unless  the  plaiotifT  dismiss 
the  attachment  suit,  or  if  be  elect  to  proceed  in  that  suit,  so  that  only 
the  balance  dueon  the  judgment,  after  tbeaile  of  the  attachment  prop- 
orty,  may  be  collected  here.     Wtst  v.  McCoiinell,  191. 

B.  The  Pendekct  or  a  Scrr  in  Another  State  is  not  matter  of  abatemant 

to  a  suit  here  npon  the  same  cause  of  action.     Id. 

C  Bole  or  Lib  Pendens  is  kot  an  AnBrrBART  On^  and  should  not  be  aib 
plied  where  the  rsosons  for  its  original  adoption  do  not  exisL  Park*  t. 
Jaciton,esa. 

7.  BiTLE  or  Lis  Pendens  Does  not  Afplt  to  strangers  whose  rights  eiisted 
before  the  suit  was  ooromenoed.     Id. 

B.  Bulb  does  not  Apflt  to  a  Pdbcbasbr  in  possession,  in  oooordance  with 
a  previous  bonajidi  contract  providing  for  payment  in  installments,  who 
has  mode  valuable  improvements,  and  who  pays  the  purchase  money  and 
receives  a  deed  after  a  suit  commenced  by  a  creditor  of  a  prior  owner,  to 
set  aside  tbe  oonveyance  to  his  grantor  as  fraudulent.     Id. 

•.  SiTOH  Purchaser  in  Pdssessioh  should  be  made  *  party  to  the  suit; 
otherwise,  if  he  be  not  actually  notified  of  the  fraud  in  his  vendor's 
title  before  paying  the  purchase  money  and  taking  his  deed,  bo  will 
not  be  aSected  by  the  decree  setting  aside  the  conveyance  to  his  grantor. 
Id. 

LOST  AETICLES. 

L  Tbi  Fmm  or  Loai  Pbopebtt  Acquires  a  ri^t,  upon  return  of  tha 
pwiperty  to  its  owner,  to  any  reward  that  may  bavs  been  offered  by  tb* 
owner  fw  a  return.     De^oxdeay.   IFifson,  187. 
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2.'Thk  Sewabb  must  bb  Ratably  ApPOBTiONEDk  in  ease  part  only  of  tibs 
lost  property  is  found  and  retnmed.    Id, 

See  Labcsny,  8. 

MAUCIOUS  PROSECUnOK. 

L  Ijt  AN  AonoN  fob  Malicious  Fbosboutiok  the  plaintiff  oan  notreoorar 
if  he  WHS  in  fact  guilty  of  the  crime  for  which  he  was  proseonted,  althoa^ 
the  defendant  did  not  know  of  soch  goilt  when  he  instituted  the  pRia»- 
cution.     Adams  v.  Lisher,  102. 

2.  Good  Cause  fob  a  Fbosboution  exempts  the  prosecutor  from  liafaflity, 
though  his  motives  were  malicious.    Id, 

MARRTKD  WOMfiN. 

L  A  MATtTtTmi  Woman  can  onlt  Oontbt  an  estate  in  lands  bekngiqg  to 
her,  by  joining  in  a  deed  with  her  husband,  and  by  the  use  of  proper 
terms  of  conveyance  to  effectuate  the  object  io  view.  Payne  t.  Parker, 
221. 

2.  Signing  and  Sealing  a  Deed  is  insufficient  to  convey  her  estate,  unless 
she  is  named  in  the  deed  as  a  party  to  the  conveyance.    Id. 

8.  CoNVETANCE  BT  A  HusBAND  of  a  freehold  estate,  of  which  he  is  seised  in 
the  right  of  his  wife,  operates  by  way  of  estoppel  to  convey  to  the  grantee 
the  title  during  lus  life.     Id. 

4.  Deed  bt  a  Husband  of  an  Estate  of  which  he  is  seised  in  the  right  of 
his  wife,  by  which  he  conveys  all  the  right,  title,  and  interest  of  his  wife, 
^Sliza,  therein,  "  except  the  right  to  her  mother's  thirds,  which  I  reserve 
a  right  to  claim  at  the  decease  of  the  mother  of  said  Eliza,  **  was  held  to 
except  the  reversion  of  the  dower  of  his  wife's  mother,  andnot  the  dower 
itself,  and  that  no  dower  having  been  assigned  by  metes  and  bounds,  the 
grantee  took,  by  his  deed,  an  undivided  two  thirds  of  the  estate  in  com- 
mon.    Id. 

A.  Estate  Oonveted  to  Mabbied  Woican  undeb  Age  vests  in  her,  sub- 
ject only  to  be  devested  in  case  she  shall  disagree  to  it  when  discovert^ 
and  of  full  age.    Scanlany.  Wright,  9U. 

MASTER  AND  SERVANT. 
See  AplPBENTiCEtuiip. 

MORTGAGES. 

L  MoBTOAOE  Obtained  bt  a  Falbb  Refbebenzatiov  by  the  mortgngao  t» 
void,  even  though  he  did  not  know  the  representation  to  be  falser  if  tha 
other  party  believed  it  to  be  true,  and  was  thereby  indnoed  to  make  the 
mortgage.    Joke  v.  Taylor,  325. 

2.  Gist  of  the  Inquibt  is  not  the  knowledge  of  the  falsity  of  the  represen- 
tation of  the  party  making  it,  but  the  other  party*s  belief  of  it  to  be  true 
as  stated,  and  his  consequent  deception  by  it  if  false.    Id, 

t  Mortgagee  has  the  Legal  Estate  in  realty,  especially  after  entry  for 
foredoeure,  and  may  alienate  and  transfer  it  by  any  of  the  usual  modes 
of  conveyance,  subject  to  the  mortgagor's  right  of  redemption.  Hunt  v. 
HmO,  400. 
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i.   MORTGAOEB  HA9  CONBTBUCTIVB  FOSSESSIOIS  be 

throagh  the  posseadon  of  the  mortgagor,  whc 

5.  Dksd  of  Qttitclaim  Ain>  RiTi»a»k  by  a  mortg 

eration  to  one  not  in  poeseedon,'  conveys  the 

6L  MORTGAOEB  CONYZTINO  TO  A  PUBGUASER  of  tl 

a  pecuniary  consideration,  by  a  deed  of  quit 
ranty  against  himself  and  those  claiming  n 
without  merging  or  extinguishing  the  mort|; 
chaser  of  the  equity  of  redemption^  where  li 
of  the  conveyance.    Id, 

7*  Mortgagor  can  not  DraasiBB  the  mortgagee, 
other  improvements  on  the  land.    Id, 

8.  QPBN  AND  Peaceable  Entrt  by  mortgagee,  ii 
for  the  purpose  of  foredoeure,  after  conditio  i 
possession,  and  operates  as  an  ouster  of  t! 
SfMth  V.  Shepard,  432. 

9l  Threat  bt  Mortoaqsb  in  Actual  Posbbssh  i 
mortgagor,  unless  he  agree  to  pay  the  rent  I 
a  complete  eviction  of  such  lessee.    Id, 

lOi  On  A  Foreclosure  of  a  mortgage  on  lands, 
subsequently  conveyed  by  the  mortgagor  t< 
be  sold  in  the  inverse  order  of  their  alienati  i 
528. 

IL  Sale,  Accompanied  bt  Aoreekentlto  Bk  * 
in  a  proper  case,  but  the  court  watches  sue : 
them  to  be  securities,  unless  a  contrary  ir  ; 
drcnmstanoes.    OiUis  v.  Martin,  729. 

IS.  Deed,  Absolute  in  Form,  when  Treated  i 
the  time  of  the  delivery  of  an  absolute  dee  I 
written  agreement,  stipulating  that,  if  wi  1 
should  be  sold  for  more  than  the  amount  <  I 
interest  and  cost  of  necessary  repairs,  he  i  > 
grantor,  snob  deed  will  be  treated  as  a  mor  ; 
to  show  that  it  was  otherwise  intended  by   I 

IS.  Bight  TO  Bedeem  can  not  be  barred  by  an; 
contract,  that  the  purchaser  should,  in  def  : 
absolute  owner,  if  the  subject  was  once  red  * 

li.  Mortgagee  in  Possession  is  Entitled  t 
with  interest  thereon.    Id, 

1ft.  Oeneral  Bulb  in  Case  or  New  Imfrc^  i 
they  throw  difficulties  in  the  way  of  reden  i 

15  Improvements,  Permanent  and  Benevic  i 
would  be  wholly  tmproductive,  and  which  i 
in  the  belief  that  the  estate  was  his  own,  '  i 

17.  Mortgagee  shottld  not  be  Charged  wi  : 
improvements  that  he  himself  has  made. 

IS,  Sale  is  Dbobsed  upon  a  Bill  for  Fob  : 
xedeem,  a  sale  will  not  be  decreed,  unlea 
Id. 

MUNICIPAL  CORPOB   ! 
See  Streets. 
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WTBDER. 
See  Gbdonal  Law,  2,  6w 

NAVIGATION. 
See  Water-goubsbs. 

NB  EXEAT. 

Tbm  Wbtt  or  Nb  Ezbat  is  in  the  Natitrb  ov  Equixablb  Bail;  and»  te 
entitle  one  to  such  bail,  there  mast  be  a  pieaent  debt  or  duty,  or  aome 
ezisting  right  to  relief  a^iunat  the  defendant  or  his  property,  either  ai 
kw  or  in  equity.    J)e  RioafinoU  y.  OondU^  632. 

KBaUGENGE. 
See  BBiDon;  Shifpotg,  7. 

NSQOTIABLE  INSTBUMENTa 

1*  Av  Iza>0B8n  aiixa  Matositt  of  a  negotiable  pramiaaory  note  ia  oonaid- 
ered  aa  reoeiTing  dishonored  paper,  and  takes  it  snb jeet  to  all  the  infiim* 
ities,  equities,  and  defenaes  to  which  it  waa  liable  in  the  hands  of  the 
payee.    RobiMon  v.  Lyman^  52. 

8.  But  buoh  Intibmitt,  Equitt,  ob  Deiensb  must  Exist  and  attach  to  the 
note  before  its  transfer,  in  order  that  it  may  be  set  up  against  the  instra- 
ment  in  the  hands  of  an  indorsee  after  xnatority.    Id, 

8k  Idxu. — ^Therefore,  an  agreement  made  by  the  makers  and  payee  of  a  note 
while  it  is  in  the  latter's  hands,  that  sums  paid  by  the  former  on  certain 
notes  of  the  latter  might  be  applied  on  the  note  in  question,  may  be  set 
up  against  an  indorsee  after  maturity.     Id, 

4w  Idxu. — But  a  similar  agreement  made  after  the  matured  note  had  been 
transferred  is  not  an  equity  attaching  to  the  note  while  in  the  payeePs 
hands,  and  is  not  available  against  the  transferee.    Id» 

&  As  Indobsemxht  of  a  Sum  Paid  on  a  note  raises  no  presumption  as  i* 
what  time  thereafter  it  was  negotiated.    Id, 

ft.  It  IS  Ko  Defense  aoainst  the  Holdeb  of  the  legal  title  to  a  note  that  tha 
beneficial  ownership  \a  in  another,  unless  there  be  shown,  in  additioo» 
facts  constituting  a  valid  defense  against  the  beneficial  owner.  Hewtom 
V.  Turner,  173. 

7*  Idem. — ^It  ib  no  objection  in  such  case  that  the  defense  againat  the  bena- 
fidal  owner  accrued  posterior  to  the  time  that  he  passed  the  legal  titlfti 
Id. 

S.  PBOMissoBr  Note  payable  "on  demand,  with  interest  after  four  months,** 
with  the  words  *'on  demand*'  erased  by  drawing  lines  through  them,  la 
not  due  until  four  months  from  the  date  thereof,  and  such  erased  word% 
being  atill  l^ble,  may  be  resorted  to  in  determining  that  such  was  tha 
intention  of  the  parties.    Hdbart  v.  Dodge,  214. 

9L  Dxkavd  of  Pathent  of  a  note  payable  at  the  dwelling-houae  of  the  mak- 
ers IB  sufficient  if  demand  is  made,  of  both  such  makers,  at  the  bam-yaid 
of  one  of  them,  and  no  objection  is  made  by  either  as  to  the  place  when 
payment  is  thus  demanded.    Baldtmn  v.  Famsworth,  252. 

IOl  Holdeb  of  Note  Payable  at  a  Pabtioulab  Place  is  not  bound  to  pra^ 
sent  it  for  payment  at  any  other  place;  and  a  refusal  to  pay  on  prasBBt 


Index.  781 

ment  at  another  place  in  not  a  dishonor  upon  which  the  indorser  can  be 
charged.     Ik^orth  Bank  v.  Abbot,  334. 

11.  NoTB  Payable  at  Either  of  the  Banks  uf  a  city  in  which  there  is  a 
large  number  of  banks,  is  a  contract  to  pay  at  either  of  such  banks  that 
the  holder  may  select.    LL. 

12.  Such  Note  Becomes  One  Patablb  at  a  Pabticular  Place  from  the  time 
that  the  maker  is  notified  at  which  of  such  banks  it  is,  and  his  subse- 
quent failure  to  pay  it  there  is  a  dishonor  upon  which  the  indorser  will 
become  liable,  on  due  notice  being  given  to  him.     Id, 

13.  Proof  that  Establishes  Plaintiff's  Right  to  Recover  on  a  note  will 
support  the  declaration  in  all  cases  where  the  note  is  given  in  evidence; 
and  although  such  declaration  alleges  presentment  and  demand,  they 
need  not  be  proved  if  they  were  not  necessary.    Id, 

14.  Promissory  Note  made  to  Equalize  the  Distbibutiok  of  the  estate  of 
the  promisor,  without  other  consideration,  is  nudum  pc^ctum^  and  can  not 
be  enforced.     Pariah  ▼.  Stone,  378. 

16.  Note  Given  fob  two  Distinct  Considebations,  one  valid  and  the  other 
not,  being  partly  a  compensation  for  services,  and  partly  a  grataitoaa 
^ft,  must  be  apportioned  as  between  the  original  parties  and  thoee  stand- 
ing in  the  same  relation,  and  the  holder  shall  recover  so  far  as  it  is  valid. 
Id. 

16.  JuBY  MUST  Dbtebmike  we[at  Part  of  such  note  is  founded  on  the  valid 
consideration,  if  the  parts  are  not  respectively  liquidated  and  asoertam- 
able  by  computation.     Id, 

17.  A  Note  Payable  "in  good  leather,  such  as  suits,"  is  payable  in  soioli 
leather  as  would  suit  the  payee.     Bailey  v.  Simonds,  4&L 

18.  Whebe  a  Note  is  Payable  in  Goods  at  a  particular  place,  on  demaad* 
the  maker  is  boimd  to  have  the  goods  always  ready.     Id, 

19.  To  Make  an  Instbument  Negotiable,  no  particular  form  of  word*  It 
necessary.  The  following  is  sufficient:  '*  Oct  19,  1830.  Good  to  R.  C, 
or  order,  for  thirty  dollars,  borrowed  money.  J.  W,  M.'*  Fnnkiim  ▼. 
Mareli,  462. 

fiO.  The  Wobds  **  Value  Received"  are  not  essential.    Id, 

SI.  Ax  Indobsee,  afteb  a  Note  is  Payable,  who  learns  from  the  maker  oir- 
comstances  which  might  have  been  a  good  defense,  is  entitled  to  reooiver 
where  the  maker  says  he  will  pay  if  indulgence  is  granted,  and  snoh 
indulgence  is  given.    Id, 

^2,  Destbuction  of  Note,  when  must  be  Pboved. — An  action  for  money 
lent  on  a  promissory  note  is  substantially  an  action  on  the  note,  and  if 
the  declaration  allege  that  the  note  has  been  worn  out  and  destroyed, 
the  plainti£F  must,  on  the  trial,  prove  its  destmction.  Vananken  v.  Horm^ 
frecib,  609. 

fS,  Special  Count  is  UMNEOEsaABY  in  declaring  on  a  lost  or  destroyed  notn 
Id. 

SI  Whebe,  dt  AcnoN  fob  Monet  Lent,  it  oomes  out  on  the  trial  that  a 
note  was  given  for  the  debt,  the  note  must  be  produced,  or  its  loss  or 
destmction  proved.    Id, 

126.  BviDENOE  OF  Destbuction  of  Note,  what  Iksufficisnt. — ^Testimony 
of  a  witness  that  he  heard  the  plaintiff^  in  anger,  say  that  he  would  bom 
the  note,  and  that  witness  saw  the  plaintiff  throw  a  paper  in  the  firs^  ia 
not  sufficient  evidence  of  the  destruction  of  the  note.    Id, 
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26.  Alteratxok  of  Dbed  by  tho  party  to  whom  it  bel(mg%  even  in  an  im- 
material part,  avoids  the  deed;  thia  rule  applies  to  all  written  oontzadi^ 
and  particalarly  to  promissory  notes  and  bills  of  exchange.    Id, 

27.  Intentional  Dbstbuotion  of  Notk  by  party  to  whom  it  belongi  de- 
stroys his  right  of  action  on  it.     Id, 

28.  Promisib  to  Pat  Kotb  that  has  been  Disxroted  by  the  owner 
thereof,  does  not  dispense  with  the  necessity  of  its  prodaction.  or  prool 
of  its  loss  or  destmotion.  8nch  promise  wonld  be  nudum  pactum  and 
void,  unless  made  upon  some  new  consideration.    Id, 

29.  A  Dux  Bill  in  the  words  "Due  K.  and  K.  three  hondred  and  twenty* 
five  dollars,  payable  on  demand.  October  20,  1821,"  and  signed,  is  a 
promissory  note.  An  acknowledgment  of  indebtedness  implies  a  promise 
to  pay.    JCimbaU  y.  EuntingUm^  690. 

See  AoBNOT,  7,  8,  9;  Coksidebation,  1,  %  8;  Ck>NT&ACTB,  13;  Givt& 

NEWTRIAL& 

Thb  AflsnsANGS  OF  THE  JuDQB  that  a  judgment  should  be  different  from 
that  which  was  afterwards  rendered  and  entered  can  not  be  relied  npon 
in  equity  as  a  ground  for  decreeing  a  new  trial    Oreen  y.  Vodge,  736. 

NOTICE. 

1.  Statute  Rbquibino  Nones  to  be  given,  and  the  seryioe  of  it  to  be  proved 
in  a  particular  mode,  must  be  strictly  pursued.    Nevsby  v.  Perkins^  lOQl 

%  Statute  Requiring  that  before  a  Partition  of  land  can  be  had  among 
heirs,  written  notice  thereof  must  be  given  to  all  persons  interested 
therein,  and  that  the  service  of  such  notice  shall  be  proved  by  affidavit, 
must  be  strictly  pursued,  and  the  sheriff's  return,  that  he  has  "  executed  " 
such  notice,  can  not  be  substituted  for  such  affidavit.     Id, 

8.  Where  a  Statute  Prescribes  a  peculiar  and  exclusive  mode  of  giving 
and  proving  the  service  of  notice  in  the  class  of  cases  for  which  it  pro* 
vides,  the  general  law  authorizing  the  sheriff  to  serve  any  notice  has  no 
application.    Id. 

4.  GoNSTRuarrvE  Notice  from  the  registry  of  a  mortgage  is  not  sufficient  to 

charge  an  assignee  who  sues  for  the  breach  of  a  covenant  of  warranty. 
Suydam  v.  Jonu,  552. 

5.  Notice  to  Produce  a  Letter  concerning  ah  Ezboction,  prodnoed  on 

a  former  trial,  "  and  all  other  papers"  in  the  defendant's  custody  **  relat- 
ing to  the  matter  in  controversy  in  this  cause,"  is  sufficient  to  require  the 
production  of  the  execution,  in  an  action  for  money  collected  thereon, 
and  to  let  in  seoondaiy  evidence  of  the  contents  of  such  execution,  where 
the  letter  and  execution  were  produced  by  the  defendant  himself  on  the 
former  triaL     WcUden  v.  Daviton,  602. 

6)1  KonoB  TO  P&ODUOB  PAPXRa  IS  SuFFiGiXNTLT  Spbchic  if  it  fairly  ap> 
prises  the  party  of  the  circumstances,  as  to  what  particular  papers  a«« 
wanted.    Id, 

7*  P088I88IOK  IS  Nonai  to  all  the  World  of  the  nature  and  extent  of  ibt 
poMCSSor^e  intersat.    Parks  v.  Jackaon,  658. 

See  Bona  Fcdb  Purchasibs;  Lib  Pehdbbwl 

NOVATION. 
See  Shipping,  2. 
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NUISANCE. 

RiQUBsr  TO  Ab4TB  NuiaAHGB  miut  be  made  to  him  who  did  not  erect  each 
nniflence,  before  an  action  can  be  maintained  againet  him  for  oontinning 
il    Piermm^.GUan,4Sn. 


OFFICE  AND  OFFICERS. 

1.  A  Pimuo  OfiXGS  18  THx  Pbopebtt  qy  tee  iNOUiCBiirr,  eubjeot,  however* 
to  legielatiye  control  in  all  that  concerna  the  interest  of  the  oommonitj, 
and  the  legielatore  may  therefore  increase  the  duties,  diminish  the  emol* 
mnentSy  or  even  abolish  the  office.    Hoke  v.  Henderson^  677. 

2t  Idem. — ^But  the  l^slatore  can  not,  while  leaving  the  office  in  existence, 
lessen  the  tenure  by  which  the  incumbent  holds,  nor  can  it,  during  the 
term  for  which  the  incumbent  holds,  transfer  the  office  to  another.    Id, 

8L  But  whbbb  thb  Otiicb  is  nstthkb  Lucbativb  no&  Hokobaby,  but  is 

only  established  for  the  public  weal,  there  the  incumbents  may  be  dis* 

charged  and  their  duties  transferred  to  others,  at  the  pleasure  of  the 

legislature,    /d. 

SeeDmNtra. 

PARTITION. 

1.  VxNDXBS  OY  Onb  Who,  UPON  Taxino  uvdeb  A  WiLL,  was  compelled  to 
relinquish  the  land  which  he  had  sold  as  his  own,  but  which  the  testator 
had  devised  to  others,  will  not  be  affected  by  any  partition  among  the 
devisees,  to  which  they,  the  vendees,  were  not  parties.  Qort  y.  8ieoen%t 
HI. 

Si  Pabtition  auono  Copabckness,  made,  under  an  order  of  a  oonnty  courti 
without  legal  notice  to  all  interested,  is  invalid.    Neioby  v.  Perkins,  160l 

3.  Upon  thx  Pabtition  of  a  Tbact  of  Land  among  coparceners,  by  an 

Older  of  a  county  court,  no  judgment  for  costs  can  be  given  for  or  against 
any  of  them,  there  being  no  contest.    Id, 

See  AuxNS,  8. 

PARTNERSHIP. 

1.  AflSUMPSiT  iCAT  Bi  Maintaihxd  by  one  part  owner  of  a  ship  against  an- 
other, to  recover  the  excess  contributed  by  him  in  building  the  ship,  over 
and  above  his  share,  although  there  has  been  no  liquidation  of  their  ao- 
ooonts,  nor  balance  ascertained,  nor  any  express  promise  to  pay  such  ex- 
cess.   MarshaU  t.  Wkulow,  264. 

Si  AoMifBiON  BY  ONB  Pabtnbb,  afteb  DISSOLUTION  of  the  partnership,  that 
a  particular  debt  of  the  firm  was  not  paid,  though  a  receipt  had  been 
given  therefor,  is  evidence  against  his  copartner,  particularly  where  such 
adnussion  is  made  by  the  active  partner,  who  has  been  constituted  agent 
to  settle  up  the  firm  business.    Bridge  v.  Qray,  368. 

SL  Cbxditob  bxfobb  Judgment  may  sustain  a  bill  against  deceased  partner's 
administrator  to  compel  the  distribution  of  the  estate.    Qroevenor  ▼.  Aiu» 

4.  PABTNXBaEiP  Cbxditobs  are  entitled  to  be  paid  out  of  firm  assets,  in 

preference  to  creditors  of  its  individual  members.    Id, 
ff.  Bbpabatb  Cbxditobs  of  a  decedent  are  not  entitled  to  preferenoe  over 
creditors  of  a  firm  of  which  he  was  a  member.     Id, 

See  Statute  of  Limitations,  1,  2. 
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Ihvxntiok,  to  be  ths  SiTBJxcT  ov  A  ^^wt^,  Mut  be  msefnl  for  aonie 
ficial  purpose.     Diekmwm  ▼. 


PLEAJtSO  ANI>  PRACnCK 

1.  A  Obnxbal  Plea  ov  "FhBux>,  Oovin,  and  False  RspsssEifTATioir ' 
a  silfficient  plea  in  bar  to  aii  ai^tiam.  on  a  writing  obligatory,  to  entitle 
defendant  to  show  any  fatoe,  fraudulent,  or  oovinoos  conduct  of  the 
obligee  in  procuring  Ibe  oa^ution  of  the  writing,  from  which  it  woald 
i^petfr  that,  in  legal  efifeot^  the  obligor  never  executed  the  l>ond.  Jfu» 
don  ▼.  Williams,  84. 

C  A  Plea  that  a  Bond  is  Voluntakt  and  without  either  a  gq»d  or  yala 
aftfle  consideration,  k  auffitten^  beca«M  in  such  a  case  there  are  no  special 
facts  to  aver.     Id, 

H  If  A  Defense  is  Foundhd  upon  a  Total  or  Partial  Faiutbb  of  con- 
4ftBration,  or  upon  fraudulent  acts  or  representejMnns  affecting  the  oon- 
flsdoration,  tiie  ^)ecial  facts  must  be  pleaded.     I<L 

4L  The  JoiiisiK  of  BMveral  Creditors  of  a  Bbcedbnt  in  a  creditor's 
bill  to  vacate  a  fraadulent  conveyance  is  proper.     Dugan  v.  Vattier,  105. 

1.  Fjn^URjE  to  Answer  Admits  the  allegation  of  a  bill,  without  any  proof 
thereof.     Ilanly  y.  Blackford,  \\^, 

C  Urtreb  will  not  be  Reversed  for  the  improper  admission  of  a  depod- 
tlan,  if  tiiere  is  other  proof  to  support  i^     Id, 

T.  MiiTBiK  THE  Remote  Grantor,  from  whose  vendee  the  contending 
pfer^ie*  both  derive  title,  nor  his  heira^  are  i^cessary  parties  to  a  suit 
betiveen  such  contending  parties  affecting  the  title  to  the  land.     Id, 

%  Ji^oniEiir  WILL  not  be  Reversed  besaMse  relevant  testimony  has  been 
i^dnlitted  at  an  improper  time.     WUnons  v.  Bibb,  118. 

%   AcnOK    MAT    BE     MAINTAINED     AGAINST    OnE    ObLIGOR,    UpOn     a    joiut 

bood  of  himself  and  another;  an4  such  bond  is  sufficiently  described  in 
the  declaration,  either  as  the  bond  qf  the  defendant  alone,  or  as  the  bond 
of  both.    AUin  v.  SJiadbume,  121. 

lii  Same  Person  can  not  be  boto  Obuoor  and  Obugee  in  the  same 
iBdertaking,  nor  both  plaintiff  and  defendant  in  the  same  action.    Id, 

tL  IksTBDCTiOiis  <w  AN  INFERIOR  CouRT  will,  on  appeal,  be  considered 
with  rsisrence  to  ijaa  evidence  before  that  court  when  they  were  given, 
and  if  they  cam  be  ap^tained  so  far  as  there  was  evidence  to  which  they 
were  agplioable,  the  judgment  will  not  be  reversed,  although  such  in- 
strueliMDns  takes  litorally  may  be  erroneous.     Million  v.  HHeif,  149. 

EL  Notice  of  an  Eqi^itt  does  not  affect  the  rights  of  a  party  in  a  trial  at 
law.     U 

21.  Xhe  Non^^dtdsr  of  a  Co-debtor,  to  be  taken  advantage  of,  must  bo 
pleadad;  but  where,  after  issue  joined,  the  case  is  as  to  certain  of  the 
proper  partaw  discontinued,  there  that  fact  can  be  taken  advantage  of 
on  tke  triflL     Mayor  of  New  Orleans  v.  Ripley,  175. 

Wl  Bncwt  IK  Admittino  Proof  will  not  be  cause  for  reversal,  if  the  fact 
proved  oonM  qpt  vary  the  legal  responsibilty  of  the  parties.  Shepherd 
V.  Laitfear^  181. 

lir^  BBOOBDOk  WBXV  Pbopsrlt  Certified. — ^Where  two  records  of  a  court  of 
Eentacky  wen  produced,  they  being  attached  by  being  sewed  together. 
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and  to  the  first  in  point  of  date  there  was  a  certificate  of  the  clerk  of 
the  court  alone,  to  the  latter  certificates  of  both  derk  and  judge,  the 
certificate  of  this  latter  officer  referring  to  the  certificate  of  the  clerk  on 
the  first  record,  there  the  first  record  was  held  properly  certified.  IVett 
y.  McConnell,  191. 

10.  Matter  not  Pleaded  may  be  given  in  evidence  when  its  materiality 
has  been  caused  by  conduct  of  the  plaintiff  at  the  triaL    Id, 

17.  An  Allegation  is  too  General  to  Allow  of  Proof  in  its  support, 
if  it  is  to  the  efiPeot,  '*  that  plaintiff  is  indebted  to  defendant  in  the  sum 
of,"  etc.     Pargond  v.  Ouice,  202. 

1&  Court  should  Chargk  the  Jury  upon  the  law  applicable  to  the  facts 
proved,  and  not  answer  abstract  questioDB  not  arising  in  the  case. 
Hathorn  v.  Stinson,  228. 

19.  NoN- joinder. — Under  the  general  issue  in  assumpsit,  defendant  may 
show  that  there  are  other  jiersons  jointly  interested  with  the  plaintiff  in 
the  cause  of  action  sued  on,  and  it  is  not  necessary  to  plead  such  matter  in 
abatement.     Marsfuill  v.  Jones,  260. 

SOl  There  is  no  Departxtrb  in  Pleadino  where  the  plaintiffs  sning  on  an 
appeal  bond  describe  themselves  in  the  writ,  which  is  in  the  deiinet  only, 
as  "  executors  of,*'  etc,  and  in  the  declaration  which  recites  the  writ,  as 
*'  the  said  plaintiffs,*'  and  again  describe  themselves  in  the  replication  as 
*'  executors  of,**  etc.,  and  in  their  demurrer  to  the  defendant's  rejoinder, 
as  "the  said  plaintiffs.*'    Sasscer  v.  Walker,  272. 

2L  Addition  of  the  Word  *'  Executors*'  is  mere  surplusage,  and  not  an 
irregularity  in  the  writ,  etc.,  where  the  plaintiffs  are  suing  on  an  appeal 
bond  given  to  them  as  executors,  upon  which  they  can  maintain  an  ac- 
tion only  in  their  individual  capacity,  the  demand  being  the  same.    Id, 

2SL  Objection  that  the  Writ  is  in  the  Detinet  only,  where  the  plaint- 
iff sues  on  a  contract  in  his  own  right,  can  not  be  raised  on  general  de- 
murrer since  the  statute  of  4  and  5  Anne,  c.  10.    Id, 

83b  To  Entitle  the  Appellee  to  Sue  on  an  appeal  bond,  the  issuance  of 
9kfi,fa,  or  vend,  ex,  is  unnecessary.    Id, 

S4b  Bight  to  Sue  on  an  Appeal  Bond  after  affirmance  of  the  judgment, 
is  not  impaired  by  the  return  of  a^.  fa,  on  the  judgment  "not  sold  for 
want  of  bidders,*'  and  the  issuance  and  return  of  a  vend,  ex,  "not  sold 
by  order  of  the  plaintifib. "    Id, 

2&.  Entry  of  Final  Judgment  without  swearing  a  jury  of  inquiry  to  assess 
the  damages  in  an  action  on  appeal  bond,  on  overruling  a  demurrer  to 
the  defendant's  rejoinder  to  the  replication  assigning  breaches,  is 
erroneous.     Id, 

26.  If  such  Point  or  Question  was  not  Presented  to,  or  decided  by, 
the  court  below,  the  judgment  wiU  not  be  reversed  for  such  error,  under 
the  statute  of  1825,  c  117,  sec.  1.    Id, 

27.  Question  may  be  Presented  by  a  motion  in  arrest  of  judgment.    Id, 

28.  Hules  of  Pleading  in  Equity  are  not  so  strict  in  matters  of  form  as  at 
law.     Birely  v.  Staley,  303. 

29.  Two  Creditors  may  Unite  in  a  Bill  to  vacate  a  conveyance  by  their 
debtor  rs  fraudulent  and  void,  under  the  statute  of  Elizabeth.    Id^ 

30.  Fund  Realized  on  Vacating  such  Conveyance,  at  the  suit  of  one  or 

more  creditors,  ia  retained  in  court  until  all  the  creditora  are  notified  to 

come  in  and  assert  their  claims.    Id, 
_  Am.  Dec.  Vol.  XXV-W  • 
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81.  Alleqation  that  the  Coscplaikants  Proceed  on  behalf  of  thenwelvM 
and  other  creditors  in  such  a  suit^  is  tmneoessaiy  where  the  prayer  ii 
that  the  property  be  sold  for  the  benefit  of  the  creditors.     Id, 

82l  Want  of  an  Allegation  that  the  Coicplainantb  were  Ckjeditobs 
at  the  time  of  filing  of  their  bill,  is  obyiated  by  an  answer  sabstaatiaU/ 
admitting  that  they  were  creditors.     IdL 

83b  Objection  Raised  fob  the  First  Time  in  the  appellate  court,  after  a 
trial  on  the  merits,  that  a  creditor  seeking  to  vacate  a  frandolent  con- 
veyance by  his  deceased  debtor  of  his  realty,  that  such  creditor  has  not 
alleged  or  shown  that  he  obtained  a  judgment  in  the  debtoi^s  Ufe-tiiiie, 
will  be  reluctantly  listened  to,  and  the  court  will  be  astate  to  discover  a 
method  of  frustrating  it.    Id, 

84.  Where  the  Inference  that  there  is  no  personal  representative  against 
whom  judgment  could  have  been  obtained  in  such  a  case,  and  that  there 
are  no  assets,  is  justified  by  all  the  circumstances,  the  objection  raised 
first  in  the  appellate  oonrt  that  the  complainant  has  not  shown  a  judg- 
ment, and  that  the  personal  representative  has  not  been  made  a  party. 
will  be  deemed  obviated.    Id, 

8&  Ck>MPLAiNANT  WOULD  NOT  BE  Reqitibxd  to  take  out  letters  of  adminis- 
tration himself  in  such  a  case  before  bringing  suit,  since  he  could  tike 
no  proceedings  against  himselL     Id, 

80.  Onus  on  Grantee  to  Show  that  Grantor  had  other  Estat]^ 
When. — ^Where  a  grantee,  in  answer  to  a  bill  filed  by  his  grantor^s  cred- 
itor, charging  that  the  conveyance  was  fraudulent,  and  embraced  all  the 
debtor*s  estate,  denies  such  allegation,  and  avers  that  the  debtor  had 
other  estate  in  a  particular  county  sufficient  to  pay  the  oomp1ainant>,  the 
burden  is  on  him  to  prove  that  fact.     Id, 

87.  Production  of  Ck)NTXTANCES  without  proving  the  existenoe  of  the  prop- 
erty and  the  grantor's  title  or  possession,  or  the  grantor's  possession 
thereof,  is  wholly  insufficient  to  support  such  allegation.     Id, 

88.  Answer  that  the  Grantor  had  other  Estate  is  no  bar  to  a  decree 
in  favor  of  the  complainant,  in  such  a  case,  unless  it  is  also  alleged  that 
such  estate  was  sufficient  to  pay  not  only  the  complainant,  but  all  the 
creditors  of  the  grantor.    Id, 

89.  Maticwtat.  Allegation  in  a  Bill,  though  not  denied,  most  be  proved. 
Joice  V.  Taylor^  325. 

40.  Where  an  Answer  Objects  to  tAe  Want  of  Pbofxr  Parties,  the 
oomplaiiiant  should  amend  his  bill  before  any  further  proceedings  ars 
had  in  the  cause.     Van  Epps  v.  Van  Dtuaen^  510. 

41.  Idem. — ^If  he  neglects  to  do  this,  the  court  may,  at  the  hearing  pennit 
the  cause  to  stand  over  for  the  purpose  of  bringing  the  proper  parties  be- 
fore the  court,  on  payment  of  costs  to  the  adverse  party,  or  dismiss  the 
bill,  with  costs.     Id, 

42.  Idem. — ^The  proper  course  in  such  case,  if  the  cause  is  not  pennitted  to 
stand  over,  is  to  dismiss  the  bill  without  prejndioe  to  the  claim,  or  right 
of  the  complainant,  in  any  fature  litigation.    Id, 

48b  IsanL — ^If  the  objection  of  want  of  proper  part'es  is  raised  at  the  hearing, 
for  the  first  time,  the  bill  should  not  be  dismissed,  where  the  defect  can 
be  remedied  by  an  amendment  or  a  supplemental  bill,  and  the  complain- 
ants  elaot  so  to  do  within  a  reasonable  time;  provided  that 
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pwties  were  not  left  out  of  the  bill,  by  the  fnndnlent  or  wiUfal  omiwdnn 
of  the  complainaiit,  or  in  bad  faith.    Id, 

4A»  Uklbs  a  Caubb  is  Tried  at  ths  Appointsd  Tdo,  or  within  one  hoar, 
as  a  general  rule  snch  omission  amounts  to  a  oontinnanoe^  and  the  canse 
is  out  of  court     HurU  v.  Wickwirtt  545. 

4ft.  Idim. — ^If  the  justioe  ic  engaged  at  the  hour  in  tryinganother  cause  which 
occupies  him  till  after  the  time,  it  is  a  good  reason  for  the  delay,  and  ho 
may  proceed,  if  he  does  so,  as  soon  as  possible  after  his  other  official  en- 
gagements are  disposed  of.    Id. 

4flL  Idxu. — ^Where  a  cause  in  the  Justice's  court  is  adjourned  until  one  o'clock 
of  a  certain  afternoon,  and  the  Justice  is  detained  by  other  official  duties 
until  after  five  o'clock  of  the  same  day,  up  to  which  time  the  defendant  had 
waited,  the  justice  may  proceed  with  the  trial,  although  the  defendant 
has  departed.    Id, 

411.  On  O^^ruung  a  Dbkurbbr,  a  justice  has  discretion  to  allow  the  de- 
fendant to  plead;  but  should  such  discretion  be  abused,  the  court  of  com- 
mon pleas  ought  to  interfere.    Sloan  v.  Caae^  569. 

4&  Ufon  a  Plia  Puis  DARBixir  Contimvanob,  all  previous  pleas  are,  by 
operation  of  law,  stricken  from  the  record,  and  everything  is  confessed 
except  the  matter  contested  by  the  plea.    KimboUl  v.  HuntmgUm^  590. 

48l  Judge's  Observation  in  his  charge,  that  a  witness'  testimony  differs 
materially  from  a  statement  which  he  is  said  to  have  made  out  of  court, 
such  being  the  fact,  is  not  error.    People  v.  Oenung,  594 

ftOi.  Atfellatb  Coubt  is  Contined  to  PROore  upon  which  the  decree  im- 
peached for  exTor  was  founded.    OiUi$  v.  Martin,  729. 

61*  Answer,  aitxb  Bspugation,  is  not  Evidbnci  for  the  defitiMlaiit»  un- 
less it  is  made  so  by  disco  varies  called  for  in  the  bilL    Id. 

flee  Aum^  8|  Ooon;  Ldois,  8»  4;  Nbqotiable  lMimjiaon%  2%  Sl| 


FBINGIPAL  AND  AGENT. 
See  AoENCT. 

FBIKCIPAL  AND  SUBBT7. 

Sue  Subbttship. 

PBIVILEOED  COMMUNIOATIONa 
See  Attobnet  and  Cubht. 

PBOCESa 

!•  Betubn  ov  an  OvncER  on  a  Writ,  as  to  the  servioeof  it»  is  conclusive  on 
the  parties  to  the  suit,  and  can  not  be  contradicted  except  in  an  aotum 
•gainst  the  officer  for  a  false  return.    SUruon  v.  Snow,  23d. 

%  A  Shbritp  must  Use  all  Rbasokablb  Ehdbavors  to  execute  proosas. 
He  should  inquire  for  the  defendant  at  his  home^  and  ahould  not  lely 
vpon  vague  inquiries  made  on  the  street    ffinmam  v.  Bardmn,  588L 

FUBUO  SQUAKSa 
See  HiQHWATB. 
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QUANTUM  MEEUrr. 
See  Actions;  CoNTSAcrs,  15,  16b 

QUIA  TIMET. 
See  Equttt,  5. 

REAL  ESTATE. 

Land  Dssgribsd  nr  a  Dxed  as  Ten  Agbbs,  ''  adjoming  him  (the  vendee)  c^ 
the  north,"  is  properly  laid  off,  by  extendizig  it  as  far  npon  the  nortfaera 
boundary  as  the  vendor's  land  extends.    Hanly  ▼.  BUultfwd^  114. 

REMAINDERS  AND  REVERSIONS. 

1.  Tenant  fob  Life  mat  be  Required  to  keep  down  the  intereet  oat  of  tlia 
profits  where  there  is  a  devise  of  lands,  or  a  specific  bequest  of  a  chattel 
for  life,  with  remainder  over,  and  the  subject  is  charged  with  debts  not 
equal  to  the  whole  value;  but  the  remainder-man  can,  in  no  case,  requirs 
the  whole  profits  to  be  applied  in  extinguishing  the  chaige  for  the  sake 
of  saving  the  subject.     SmiLh  v.  Barlunn,  721. 

8.  Residuary  Bequest  fob  Life,  with  remainder  over,  of  articles  that  are 
consumed  in  the  using,  where  such  bequest  includes  other  articles  of  a 
Afferent  nature,  gives  to  the  tenant  for  life  the  interest  only,  and  the 
executor  must  sell  the  whole  of  the  property,  and  reserve  the  principal 
for  the  remainder-man.     Id, 

8w  Slaves  are  an  Exception  to  this  rule,  because  they  are  not  wasted  by  use, 
or  if  they  are,  the  waste  is  supplied  by  their  increase,  which  goes  to  the 
remainder-man.     Id, 

REPLEVIN. 

L  Demand,  when  Required. — ^A  party  rightfully  in  possession  of  property 
belonging  to  another,  does  not  unlawfully  detain  it»  until  after  a  demand 
by  the  true  owner,  and  a  refusal  to  deliver  the  possession.  Qabrin  v. 
Bacon,  258. 

8.  Where  the  Takino  of  tus  Propebtt  is  tortious,  no  demand  is  neoeasaiy. 
Id, 

8.  Whoever  Takes  the  Property  of  another,  without  his  assent,  express 
or  implied,  or  without  the  assent  of  some  one  authoiiEed  to  act  in  his 
behalf,  takes  it,  in  law,  tortiously.    Id, 

4.  Possession  of  Property  Acquired  by  a  person  purchasing  from  a  bailee, 

who  has  no  authority  to  sell,  is  tortious,  and  the  owner  may  maintMin 
replevin  therefor  without  demand  or  notice.    Id, 

5.  Replevin  will  Lib  against  a  plaintiff  in  execution,  by  whose  directiim  it 

is  levied  upon  property  of  a  third  person.    AlUn  v.  Crary,  660. 

6.  Replefin  Libs  for  any  tortious  or  unlawful  taking  of  the  property  ol  an* 

other;  it  will  lie  where  trespass  de  boms  a$poricUi$  can  be  sostained.    Id, 

RES  JUDICATA. 

I.  To  Bar  an  Action  bbfobb  a  Justicb  of  thb  Pbaob  on  the  groond  of  a 
prior  suit  beween  the  same  parties,  it  must  be  shown  that  such  pite 
suit  was  tried,  and  that  the  demand  now  in  suit  oonld  have  been  joined 
in  the  former  action  with  the  demand  there  sned  upon.  Oarmm  t.  ClmHtf 
79. 
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8.  Judgment  ix  an  AcnoN  for  the  Bbeach  of  a  covenant  against  incum- 
brances in  a  deed,  is  no  bar  to  a  subsequent  action  for  the  breach  of  a 
covenant  of  warranty  in  the  same  deed.     Donndl  v.  Thompson^  216. 

8.  Judgment  onlt  Pbima  Facie  Evidence,  When. — ^A  jadgment  rendered 
in  an  action  in  which,  among  other  counts,  there  was  a  general  one  (or 
goods  sold  and  delivered  which  might  have  included  a  particular  account, 
is,  when  pleaded  in  bar  of  a  subsequent  action  on  that  account,  only 
prima  facie  evidence  of  a  former  recovery  thereon.    Bridge  v.  Oratj,  358. 

4  Evidence  Aliunde  is  Admissible  in  such  a  case  to  show  that  the  demand 
sued  for  was  not  considered  in  a  former  action.     Id. 

&  A  Plea  or  Fohmeb  Keoovert  in  another  state,  and  satisfaction  ol  the 
judgment  by  a  proceeding  unknown  to  the  common  law,  but  alleged  to 
be  authorized  by  the  statute  uf  such  state,  should  set  out  the  statute, 
that  the  court  may  see  how  such,  proceedings  constitute  a  bar  to  the 
plaintiflTs  action.     Jlolmea  v.  Browjfdon^  536. 

6.  To  Render  a  Former  Recovery  Admissible  in  evidence,  the  verdict  or 

judgment  must  be  between  the  same  parties,  or  those  claiming  under 
them;  a  verdict  or  judgment  is  not  binding  upon  a  third  person  who  has 
not  had  an  opportunity  to  make  a  defense,  or  to  appeal  from  the  judg- 
ment if  erroneous.     Latorence  v.  Hunt,  539. 

7.  Pabtiss  to  Former  Proceeding  Different. — ^A  former  recovery  is  ad- 

missible, where  the  party  against  whom  it  is  offered  was  sued  jointly 
with  another  in  such  former  proceeding,  and  had  an  opportunity  of 
contesting  it»  although  that  other  is  not  a  party  to  the  subsequent  action. 
Id. 
B.  The  Judgment  of  a  CotmT  of  Conourbbnt  Jubisdiotion,  or  one  in  tbs 
same  court  directly  on  the  same  point,  is  as  a  plea  in  bar,  and  as  evidenoa 
conclusive  between  the  same  parties  upon  the  same  matter  directly  in 
question  in  another  suit;  but  is  no  evidence  of  matters  which  oome  col- 
laterally in  question  merely,  nor  of  matters  incidentally  oogniniUe^  iV 
to  be  inferred  only  by  argument  or  constmotion  from  the  judgment    I<L 

RESCISSION  OF  CONTRACTS. 
See  Vendor  and  Vendbb,  '5,  6,  6^  11. 

REWARD. 
See  LoflT  AsmouB. 

SALE. 

1.  A  CoHT&AOT  Pbotiding  FOR  THS  DiUYiBT  of  ft  Spinning  machine  at  a 
time  and  place  oertaan,  is  sufficiently  complied  with,  if  such  machine  is 
delivered  and  received  without  objection,  at  a  subsequent  time.  Bald* 
toin  V.  Farfuworth,  252. 

Si  Skllxb  of  Personal  Propxrtt  is  not  Liable  for  defects  in  its  quality 
or  condition,  as  a  general  rule,  without  an  express  warrani  f  or  fraud. 
Hyatt  V.  Boyle^  276. 

tk  Sale  of  Tobacoo  as  being  of  "Parkin's  crooked  brand,**  imports  no 
warranty  as  to  the  quality  of  the  tobacco,  further  than  that  it  is  of  that 
brandy  and  though  tiie  purchaser  agrees  to  pay  the  ML  price  of  a  mer« 
ebantaUe  commodity,  he  oan  not,  on  disoovering  it  to  be  unsound  and 
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uDmorchantable,  offer  to  retam  it  and  resist  an  action  for  the  piioe,  if 
the  tobacco  is  of  the  stipulated  brand,  and  there  is  no  express  warraiitj, 
or  knowledge  of  the  unsoundness  by  the  vendor.  Id, 
L  Delivsry  of  any  Tobacco  not  of  that  Brand,  however  excellent  its 
quality,  would  not,  in  such  a  case,  be  a  compliance  with  the  terms  of 
sale.     Id. 

5.  Exception  that  where  there  is  no  Opportunitt  for  iNSPEcnoN  of 

an  article  by  the  buyer,  there  is  an  implied  warranty  of  its  quality, 
applies  only  where  the  inspection  is,  morally  speaking,  impracticable,  as 
where  goods  are  sold  before  arrival  or  landing.     Id, 

6.  That  the  Inspection  would  be  Inconvenient  or  difficult,  is  not  suffi- 

cient in  such  a  case.     Id. 

7.  Knowledge  by  the  Vendor  that  Tobacco  is  Bought  for  Sale,  im* 

ports  no  warranty,  it  seems,  that  it  is  suitable  for  that  purpose^  whero 
the  tobacco  is  of  the  particular  brand  which  the  vendee  contracted  to 
purchase.     Id. 

8.  Scienter  of  the  Vendor  is  Immaterial  when  there  is  an  express  war- 

ranty of  the  goods,  and  an  offer  to  return  them  in  due  time  after  diaoov- 
ering  their  unsoundness.    Id, 
8.  Case  of  Osgood  v.  Lewis,  2  Har.  &  0. 2d5  [18  Am.  Dec  317],  expLuned. 
Id. 

SET-OFF. 

See  Assignment,  1,  2. 

SHERIFFS. 

L  If  AN  Officer,  in  Exscuting  a  Process,  be  a  Trespasser,  those  who  aid 
him  or  act  by  his  command  are  trespassers.     Elder  v.  Morrison,  548. 

2.  If  A  Stranger  Aids  an  Officer  in  doing  a  legal  act,  but  the  officer, 

by  reason  of  some  improper  act,  becomes  a  trespasser  ab  initio,  the 
stranger  does  not  thereby  become  a  trespasser.  Where  a  sheriff  has 
power  to  do  a  particular  act^  his  authority  is  a  justification  to  all  who 
come  in  his  lud.    Id, 

3.  Sheriff  can  not  Command  Others  to  do  an  Unlawful  Act. — Men  un 

bound  to  know  the  law  if  they  obey  his  unauthorized  commands,  or  if 
they  disobey  his  lawful  commands  they  act  at  their  periL     I<L 

4.  Indemnifting  an  Officer  does  not  confer  on  him  any  authority  which 

he  did  not  have  before.    Id, 

6.  One  Who,  in  Aid  of  an  Officer  and  in  obedience  to  commands  which  he 

had  no  power  to  make,  lays  hands  on  another,  ia  liable  for  an  nwiiiU 

and  battery.    Id, 

See  ExBCUTiONB;  Pboobb. 

SHERIFFS'  DEEDa 
See  EzEcimoNs,  26. 

SHUTIKG. 
L  One  FuBNigHiyo  NEcaaABT  Sijtpijes  to  a  vewel  hae  araniedy  teenlbw 

payment  therefor,  against  either  vessel,  ownen,  chartefei%  or  master. 

Henahaw  v.  BoUhu,  180. 
t.  Idem— NoYATiOM.— That  such  pezwm  baa  charged  raeh  nipplies  to  tlie 

charterer  wiU  not  per  se  act  as  a  novatkm  and  rekeae  the  other  pertieai 

a. 
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5.  Thk  Timb  of  Deuyest  may  be  lengthened,  from  the  time  stipulated  in 

the  bill  of  lading,  by  regnlations  of  the  port  of  delivery,  without  thereby 
discharging  the  shipping  contract.     Shephierd  v.  Lan/ear,  181. 

4.  Thb  Place  of  Dsuvebt  may  be  likewise  altered;  therefore,  where  the 

midertaking  was  to  deliver  at  the  usual  place  of  discharge  at  "A,"  and 
the  vessel  upon  arrival  at  "  A  "  was  pat  in  quarantine,  the  shipper  was 
held  liable  for  refusing  a  delivery  at  "B^"  the  usual  plaoe  of  discharge 
for  vessels  under  such  circumstances.     Id. 

6.  The  Master  is  Liable  as  for  breach  of  duty  for  inhuman  and  indeoent 

conduct  towards  the  passengers,  by  himself  and  crew,  where  incited  by 
him.     Kecne  v.  Lisardi,  197. 

6.  TuE  Owners  of  a  Vessel  are  Liable  for  all  breaches  of  duty  of  the 

master  in  his  conduct  towards  passengers.    Id. 

7.  Liabujty  for  Injttry  from  Towed  Vessel. — Where  a  vessel  in  tow  of  a 

steamboat  employed  in  the  business  of  towage,  through  the  negligence  of 
the  master  and  crew  of  such  steamboat,  comes  in  collision  with  another 
vessel,  the  owner  of  the  towed  vessel  is  not  liable  for  damages  occasioned 
thereby.     Sprout  ▼.  Hemmingway,  350. 

See  General  Aybraob. 

SLANDER. 

1.  ACouNTiK  Slander  not  setting  out  the  words  alleged  to  be  slanderooa, 

is  bad,  even  after  verdict.     Pamona  v.  Bellows,  461. 
9  In  MrnoATioN  of  Damages  in  slander,  the  defendant  may  give  evidence 

of  the  plaintiffs  general  bad  character,  but  not  of  particular  facts  tend- 

ing  to  impeach  his  character.     Lamon  v.  SntU^  468. 

5.  Idem. — ^The  evidence  as  to  general  character  is  not  confined  to  the  plaint- 

iffs character  in  respect  to  the  matters  charged  in  the  slander.     Id, 
4b  To  Ghabob  One  with  Stealing  that  which  can  not  be  stolen,  is  not  of  it- 
self actionable.    Ogden  v.  RiUy^  513. 

6.  Words  not  Actionable. — "John  Ogden  has  stole  my  marie;**  "you  ar« 

a  thief,  you  have  stolen  my  marie,**  are  not  actionable.     Id, 
t.  Words  are  to  be  Taken  in  their  plain  and  obvious  meaning;  the  old  mla 
that  they  are  to  be  taken  in  mitiori  setutu  has  been  exploded.     Id, 

SFEGIFIG  PERFORMANGE. 

1.  Bill  for  the  Specifio  Execution  of  a  contract  relating  to  chattels 
merely,  does  not  lie  where  adequate  remedy  lies  at  law.  CowU$  v.  WhiU 
man,  60. 

%  Idem. — ^Where  one  buys  shares  in  the  name  of  another,  a  bill  againat  the 
administrator  of  that  other  for  the  transfer  of  these  shares  will  lie,  it 
being  a  case  of  trust.     Id, 

S.  It  IB  NO  Defense  to  a  Bill  to  Enforce  a  Trust  that  the  complainant 
is  indebted  to  the  estate  of  the  cestui  que  trust,  as  such  indebtedness  is  to 
be  adjusted  by  the  court  of  probate.  Nor  is  it  a  defense  that  a  decree 
enforeing  the  trust  would  take  the  subject-matter  thereof  out  of  the 
jurisdiction  of  the  probate  court,  as  it  always  was  in  equity,  and  should 
not  be  distributed  in  the  administration  of  the  estate.    Id, 

4b  SraciFio  Enforcement  of  a  Contract  in  writing  for  the  sale  of  land, 
which  contains  no  description  or  referancn  identifying  the  land,  can  not 


792  Index. 

be  decreed  consistenily  with  the  statue  of  fnads.    Hoady  v.  Blackf<^ 

114. 
6.  Equity  will  not  SPBomcALLY  Envobcb  an  implied  agreement  to  was* 

render  the  poasession  of  slaves.      Wailer  v.  Demint^  134. 
€»  A  Specific  Performangb  of  a  Contract  will  not  be  decreed  upon  a 

bill  filed  prior  to  the  time  at  which  the  contract  is  to  be  perfoimed.     Ih 

BwafinoU  v,  Cor^etti^  532. 

STATUTES. 

1.  In  Ck)N8TRUiNO  A  Statute,  if  the  words  are  ambignons,  resort  shoold  b« 

had  to  the  probable  conseqnences  which  would  arise  from  the  one  or  tba 
other  construction.     Hoke  v.  Henderson,  677. 

2.  Idem. — ^Bnt  if  the  meaning  of  the  language  of  the  statute  be  plain,  thsra 

can  be  no  such  resort.    Id. 

STATUTE  OF  FRAUDS. 

1.  SxATUTS  OB  Fbauds  Belatino  TO  CoNT&ACTS  for  the  sale  of  goods,  eto.* 

can  not  be  made  available  as  a  defense,  except  by  him  who  is  sought  to 
be  char^^  by  such  contract,  or  his  legal  representatives.  Cowtn  t. 
AdamSf  242. 

2.  A  Contract  of  Sale  of  Trees  growing  upon  land  is  within  the  statute  of 

frauds,  and  should  be  in  writing.     Putney  v.  Day,  470. 

8  A  Promise  to  Pay  the  Debt  of  Another  is  not  within  the  statute  of 

frauds,  where  it  is  upon  an  original  consideration  of  benefit  or  barm, 

moving  between  the  newly  contracting  parties.    Cooper  v.  Chambers^ 

710. 

See  Boundaries. 

STATUTE  OF  UMITAJTONS. 

1.  Acknowledgment  by  a  Partner  that  a  firm  debt  is  still  due,  although 
made  after  the  dissolution  of  the  partnership,  and  while  such  partner  Is 
insolvent,  is  admissible  against  his  copartner  to  avoid  the  bar  of  the 
statute  of  limitations.    A  tutin  v  Bostwkk,  42. 

8,  Idbm. — ^But  such  acknowledgment  is  entitled  to  little  weight  if  not  hon* 
estly  made,  but  rather  with  a  design  to  charge  the  copartner.    ItL 

8.  Bbooonition  of  a  Debt  as  Originally  Just  and  still  due  is  sufficient 
to  remove  the  bar  of  the  statute  of  limitations.    Id, 

4.  Acknowledgment  Madb  before  thb  Statutb  had  Bun,  postpones  ths 
running  of  the  statute  from  that  time.    Id, 

6.  To  Take  a  Joint  Debt  out  of  the  Statute,  it  is  not  essential  that  the 

acknowledgments  of  the  parties  should  be  a  joint  act  to  render  them 
effective.     Id, 
b*  Payment  of  a  Part  of  a  Debt  is  evidence  of  a  promise  to  pay  the  re- 
mainder, so  as  to  prevent  the  operation  of  the  statute  of  limitations  as  a 
bar.    Newlin  v.  Duncan,  66. 

7.  An  Acknowledgment  of  a  SuBaranNO  Demand,  or  any  recognitioQ  of 

an  existing  debt,  is  evidence  of  a  promise  to  pay  i&    Id, 

8.  An  Acknowledgment  Bebutb  thb  Pbbbumftion  of  Paymxbt  azisiog 

from  lapse  of  time.    Id, 

9.  A  Subsequent  Acknowledgmxmt  revives  the  old  debi^  and  does  not 

ate  a  new  one.    Id, 
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10.  A»  AcKKowLEDOMSNT  Madb  AFTER  ACTION  Bbouoht  prevents  the  bar 
of  the  statute.    Id, 

11.  A  Parol  Agknowledomsnt  is  sufficient  to  reyive  a  liability  on  a  oon- 
tract  reduced  to  writing.    Id, 

12.  The  Action  should  be  on  ths  Ou>  Debt,  not  on  the  new  promise.    Id* 

13.  Equitt  has  no  Jurisdiction  to  Eeueve  a  person  from  the  bar  of  the 
statute  of  limitations,  although  it  appear  that  the  defendant  held  certain 
slaves  of  the  complainant,  and  that  the  time  to  bring  an  action  at  law  for 
their  recovery  had  been  allowed  to  elapse  by  the  latter  by  reason  of  cer- 
tain offers  of  compromise  made  by  the  former.     WcUler  v.  Demint,  134. 

14.  Statute  of  Locitations  does  not  Ck)MMENCB  in  favor  of  a  factor  until 
demand  for  payment  or  accounting  is  made  on  him.    Judah  v.  Dj/oU,  1 12. 

15.  Statute  of  Lihitations,  after  it  has  begun  to  run,  is  not  suspended  by 
any  of  the  dieabilities,  and  therefore,  in  the  case  of  a  note,  its  operation 
is  not  suspended  because,  after  it  attached,  the  payee  covenanted  with 
the  maker,  in  consideration  of  an  aangnment  by  the  latter  to  his  cred- 
itors, including  the  payee,  to  acquit  and  dischaige  him  from  all  claim  or 
demand,  action  or  right  of  action,  for  the  space  of  seven  years.  Harvey 
V.  Tobey,  430. 

16w  If  A  Debcand  be  Necessary  to  consummate  a  cause  of  action,  the  statute 
of  limitations  will  not  begin  to  nm  until  such  demand  is  made.  Sherrod 
V.  Woodard,  714. 

17.  Thb  Statute  of  Ldotations  Begins  to  Bun  against  the  right  of  sureties 
to  enforce  contribution  from  the  time  of  payments  made  on  account  of 
the  principal    Id, 

18.  Terms,  Beyond  Seas,  are  equivalent  to  beyond  the  state.  Biehardmrnr. 
Richardson^  745. 

STREETS. 

1.  Question  of  the  Necessity  of  Extending  a  street  in  the  dty  of  New 

York  con  not  be  raised  on  a  motion  to  confinn  the  report  of  the  oommis* 
sioners  of  assessment.    Matter  of  Albany  Street^  618. 

2.  Where  only  Part  of  a  Lot  is  Required  for  opening  a  street*  th» 

legislature  can  not  constitutionally  authorize  the  appropriation  and  sale 
of  the  residue  without  the  owner's  consent.    Id. 

8.  Damage  to  thb  Owner  of  Property  by  opening  a  street  should  be 
estimated  according  to  the  present  value  of  the  property  to  such  owner, 
considering  the  extent  of  his  interest  in  it.    Id. 

4.  Whkre  Part  of  a  Ceubtery  is  taken  for  a  street,  it  should  not  be  ap- 
praised according  to  its  value  as  building  lots.    Id, 

fi.  Damage  to  thb  Property  Taken  and  the  benefit  to  the  part  that  is 
left  should  be  estimated  according  to  the  same  rule.    Id, 

8.  Wherb  Property  can  not  bb  Benefited  to  the  extent  of  the  assess- 
ment upon  it  for  opening  a  street,  the  report  of  the  oommiiurioneni 
shoold  be  sent  beck,  until  it  is  so  found  or  the  proceeding  is  diaoontinaed. 
Id. 

SUBSCRIPTION. 
See  Consideration,  4. 

SURETYSHIP. 
L  Tbb  Pabtibb  to  ak  Instrumbnt  given  as  ooUateral  teourity  are  not  sob* 
Jeet  to  the  law  of  soretiea.    Mayor  qf  New  Orleem%y.  Aip(ey,  178. 
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2.  Admissions  of  a  Deceased  Principal  are  evidence  against  the  soTBtT; 
when  they  are  made  against  the  principaVs  interest  at  a  time  when  he 
was  well  acquainted  with  the  circumstances,  and  no  motiye  to  misrepre- 
sent appears.    Hinkley  v.  DavU,  457. 

8.  Koncs  OF  Payments,  for  principal,  is  requisite  before  bringing  suit  for 
contribution.     Slianrod  v.   Woodard^  714. 

i.  ScsETT  EECEiviNa  MoNET  OB  CLAIMS  to  be  applied  to  the  payment  of  hm 
principal's  debt,  holds  as  trustee  of  the  creditor,  and  must  aooonnt  to 
him.     Oreen  v.  Dodge,  736. 

TAXATION. 

1.  Purchase  by  a  Tax  Collector  at  his  own  sale  is  not  absolutely  void, 

but  voidable,  at  the  option  of  the  owner  of  the  property.    Pierce  v.  Bett- 
jamin,  396. 

2.  Owner's  Right  to  Maintain  Trover  for  goods  so  sold  is  doubtful 

where  he  has  not  previously  elected  to  annul  the  sale  by  a  demand  of 
the  property  or  otherwise.     Id, 
8.  Collector  Selling  Property  for  Taxes  after  the  expiration  of  the 
time  prescribed  by  statute  therefor,  becomes  a  trespasser  ab  inUio, 
though  the  original  taking  was  rightfuL     Jd, 

4.  Owner  may  Sue  in  Trover  without  a  Demand  and  Refusal  in  such  a 

case,  the  taking  constituting  a  conversion.     IcL 

5.  Owner  does  not  Waive  uis  Right  of  Action  against  a  tax  collector  for 

an  illegal  seizure  and  sale  of  his  property  by  paying  the  balance  of  the 
tax,  and  taking  a  receipt  for  the  whole.     Id, 

6.  Measure  of  Damage^  in  such  a  case  is  the  value  of  the  property  Um  the 

amount  applied  to  the  owner's  tax.     Id, 

TENDER. 

1.  Plea  of  Tender  must  Show  an  unqualified  offer  to  pay  the  whole 

amount,  and  such  plea  admits  the  amount  due  and  a  readiness  at  all 
times  to  pay  it.     Gary  v.  Bancrq/t,  393. 

2.  Tender  of  a  Note  Due  the  Defendant  from  the  assignor  of  tfas 

plaintiff  and  the  balance  in  money,  does  not  support  a  plea  of  tender. 
Id. 

TERMS. 

When  the  Statute  Speaks  of  Terms,  the  terms  oonstitiitsd  by  law  svs 
meant,  and  not  special  motion  days,  known  as  speoial  ienna.  8mMk  t« 
Culler,  690, 

TOLIrROADa 

See  Bridois. 

TOWAGE. 
See  Shipping,  7. 

TRESPASa 

L  Fob  Unvigesbart  Violence  to  Cattlb  found  twspssrin^  *  psfson  It 

liable.    Bkhardson  v.  Carr,  65. 
%  Plea  of  Libeeuh  Tenementom  asserts  title  to  the  loau  Is  gne  in  defends 

ants.     WilstmB  v.  Bibb,  118. 
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5.  In  Trespass  q.  c.  f.  under  such  a  plea,  and  issue  thereon,  eTidenoe  of 

paramoont  title  in  either  party  is  admissible.    Id, 
4.  Records,  Papers,  Era,  bsarxng  upon  the  Question  of  Possession  are 
admissible  under  a  plea  of  liberum  tenemerUum.     Id, 

6.  Action  of  Trespass  q.  a  f.  is  Founded  upon  the  actual  possession  of  the 

plaintiff;  bat  if  defendants  have  title,  the  damage  dome  to  the  close  is  no 
injury  to  the  possessor,  who  has  no  right.     Id, 
6   Possession  alone  is  Sufficient  to  maintain  the  action  against  all  the 
world,  except  the  rightful  owner.     Id» 

7.  Possession  in  the  Plaintiff  at  the  Time  of  the  Injxtrt,  or  when  the 

action  is  brought,  is  necessary  to  enable  him  to  maintain  trespass  q.  c,  /. 
Id, 

8.  Defendant  beino  in  Possession,  although  tortioualy,  will  prevent  a  re- 

covery in  such  an  action.    Id, 
OL  Trespass  Quare  Clausum  Freoit  may  be  maintained  by  a  plaintiff  who 
has  any  title  to  the  locus  in  quo^  that  continued  down  to  the  time  of  the 
alleged  tresjMiss;  and  a  husband  seized  in  right  of  his  wife  has,  during  her 
life-time,  a  title  sufficient  to  maintain  such  action.  Adams  v.  Cuddy t  330. 

10.  Trespass  de  Bonis  by  Bailor. — A  bailor,  who  loans  his  horses,  has  a 
constructive  possession,  which  will  support  an  action  of  trespass  de  bonis 
asportatis,    Boot  v.  Cliandler,  546. 

11.  Trespass  de  Bonis  will  Lis  against  one  who  directs  an  offioer  to  detain 
property  and  indenmifies  him  for  such  taking.    Id, 

12.  In  Trespass  de  Bonis  Asportatis,  evidence  of  justifioatioii  is  inadmiari* 
Ue  under  the  general  issue.    Id, 

13.  Title  to  Land  not  in  Another's  Possession,  is  sufficient  to  maintain 
trespass  against  a  stranger.     Van  Rensselaer  v.  liadelif,  582. 

See  Animals;  Executions,  7,  8,  9,  10,  23;  Sheriffs;  Tbespaes,  8. 

TROVER. 

L  Tbotsb  Libs  wherever  trespass  de  bonis  asportaUs  will  lie.  Pierce  t. 
Benjamin,  396. 

%  A  Bailee  is  Liable  in  trover  where  he  refuses  to  deliver  the  property  to 
one  whom  he  knows  to  be  the  owner  thereof,  and  from  whom  his  bailor 
obtained  the  property  wrongfully.    Doty  v.  Hawkins,  459. 

3i  One  from  whom  Goods  have  been  Stolen  may  maintain  trover,  before 
the  conviction  or  acquittal  of  the  person  accused  of  the  taking.  Peitin- 
gill  V,  Hideout,  473. 

i.  Actual,  Forcible  Dispossession  is  not  necessary  to  maintain  trespass  or 
trover;  any  unlawful  interference  with  the  property  of  another,  or  exer- 
cise of  dominion  over  it,  by  which  the  owner  is  damnified,  is  sufficient. 
Allen  v.  Crary,  566. 

&  Broker  Purchasing  Property  from  one  who  has  no  title,  for  value,  and 
bona  fide,  and  sliipping  it  to  his  principal,  is  iiaUe  in  trover  to  the  trae 
owner.     WHiiams  v.  Merle,  604. 

See  Taxation,  2,  3,  4. 

USAGE. 

L  Ubaobb  OB  Customs  of  Particular  Places  are  not  binding  unless  the 
parties  oontract  in  reference  to  them,  and  if  the  contract  be  in  writing. 
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the  reference  onglit  to  appear  by  ita  terms.    Eiager  v.  AtUu  Ins,  Co., 

S63. 
2.  €k>UKTB  Take  ko  Koticb  of  Locai«  Usaocs,  bat  tfaey  mnst  be  proved  like 

other  facta,  and,  necesBarfly,  by  parol  evidence.    I<L 
8.  Local  Uaaob  to  Debi^ct  Ohx  Thibb  New  vor  Old  from  the  groea  ezpenn 

of  repairs,  will  not  control  in  construing  a  poliqy  which  does  not  refer  to 

snch  nsage.    Id. 
i.  Such  a  Usaos  is  Opposed  to  the  mle  of  law  on  that  aabjeoti  and  to  the 

essence  of  the  oontraet  of  insozance.    Id, 

VABIAKCK 

A  y ABiAFOE  nr  MEBB  Marke  OF  FoBK  between  the  leoord  of  aoqnittd 
cffared  and  that  pleaded^  is  not  sufficient  to  wanant  ita  ezdaaion  as  efi« 
deoce,  especially  when  the  prosecution  oat  of  which  the  aoqoittBl  aioss 
was  for  a  misdemeanor  only.    Adams  v.  Liaker^  1Q2. 

VENDOB  AND  VENDEK 

L  BovD  Executed  bt  tee  Vendor  of  a  tract  of  land  to  the  vendee^  as  in- 
demnity to  the  latter  for  the  loss  of  the  land  by  a  paramoont  titla^  is 
f  oanded  apon  a  sofficient  consideration,  althoogh  the  vendee  has  not  been 
evicted  by  such  paramount  title,    Butkr  v.  TripleU,  136. 

%  Where  the  Vendor  of  a  Tract  of  land  covenants  with  the  vendee,  that 
if  any  of  the  land  is  lost,  he  will  convey,  of  another  tract,  two  acres  for 
every  one  lost,  and  a  paramount  title  appears,  of  which  the  vendor  has 
notice,  and  subsequent  to  which  he  sells  the  land  out  of  which  the  in- 
demnity was  to  be  made,  for  a  price  paid  per  aero,  equal  to  that  he  re- 
ceived for  the  first  tract  sold,  he  will  be  accountable  to  the  first  vendee 
for  the  proceeds  of  twice  as  many  acres  as  have  been  lost,  although  that 
amount  be  double  the  consideration  that  the  latter  paid  for  it     Id, 

t,  Ko  Fringifal  of  Law  Allows  one  man  to  subsUtute  himself  as  the  vendor 
in  a  contract  for  the  sale  of  land,  in  place  of  another,  against  the  wiU  of 
the  vendee.     Taylor  v.  Porter,  155. 

i.  Vendor  in  a  Ck)NTRACT  for  the  Sale  of  a  tract  of  land,  or  his  legal  repr»> 
sentatives  as  such,  can  alone  make  such  title  as  the  vendee  will  be  com* 
polled  to  accept,  and  the  admimstrator  of  such  vendor  who  holds  in  his 
own  right  the  title  to  the  land  agreed  to  be  conveyed,  can  not  oompsl 
the  vendee  to  accept  the  title  under  his  contract  with  the  deceased.    Id, 

5.  Vendee  who  has,  without  Success,  Made  evbrt  Bxasonablb  Ehobt 
to  obtain  the  title  contracted  to  be  conveyed  to  him,  and  who  has  aban- 
doned the  possession  and  filed  his  bill  for  a  rescission,  can  not  then  be 
compelled  to  accept  the  title.    Id, 

t.  Courts  of  Equttt,  in  the  Rescission  of  Contbaots,  seek  as  near  as  pos- 
sible to  place  the  parties  in  stcUu  quo.    Id, 

7.  Vendee  in  Possession  of  Land,  under  a  contract  of  purchase,  is  not 
chargeable  with  rents,  nor  entitled  to  interest  on  the  money  paid,  as  loqg 
as  the  parties  abide  by  tho  contract.    Id. 

%,  Upon  the  Disaffirhance  of  such  a  contract^  the  vendee  is  chaigsaUe 
with  rents  until  he  surrenders  possession,  and  is  entitled  to  interest  nnHI 
his  money  is  refunded.    Id, 
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9.  WuEBB  THBRE  HAS  BEEN  A  PARTIAL  PAYMENT  by  the  veodee  in  Buch  a 

contract,  upon  it  being  disaffirmed,  there  shoald  be  an  equitable  adjaat- 
meut  of  rent  and  interest.     Id, 

10.  Vendee  in  a  Contract  of  Pubchasb  is  not  compelled  to  go  out  of  the 
state  to  notify  the  vendor  that  he  renounces  the  contract;  he  may  aban- 
don the  possession  without  notice.     Id, 

IL.  Upon  the  Rescission  of  a  contract  for  the  sale  of  land  for  failure  of  the 
vendor  to  make  the  vendee  a  title  as  agreed,  the  former  must  take  back 
the  property  without  compensation  for  casual  destruction,  decay,  or  di- 
lapidation of  buildings,  or  other  improvements,  not  caused  by  any  neg- 
ligent act  or  omission  of  the  vendee;  but  the  latter  is  liable  if  he  has 
sold  and  removed  or  wantonly  injured  or  destroyed  such  improvements. 
Id, 

12.  Vendob  who  Sells  and  Oovenakts  to  Oonvet,  without  warranty,  ''all 
his  1  ight,  title,  and  interest "  in  land,  is  bound  to  show  that  he  has  soma 
right,  title,  or  interest  that  he  can  convey.    Johnson  v.  Tool,  162. 

13.  Such  a  Ck>VBNANT  Implies  that  he  has  some  right,  title,  or  intere^ 
which  will  pass  by  a  conveyance  to  the  vendee,  and  if  he  has  noift,  the 
stipulation  on  his  part  is  a  nullity,  and  the  contract  will  be  rescinded  at 
the  instance  of  the  vendee.     Id, 

14.  Such  Vendob  Need  not  Show,  however,  that  he  has  the  best  title,  nor 
even  a  title  regularly  derived  from  the  commonwealth,  to  comply  with 
such  agreement,  but  he  must  show  that  he  had  at  least  some  right  to  the 
land.     Id, 

15.  A  Naked  Possession  might  be  such  a  right  as  would,  if  transferred  and 
conveyed,  satisfy  such  covenant  on  the  vendor's  part.     Id, 

18.  Pebson  Agbeeino  to  Convet  so  mant  Acbes  of  land  out  of  a  larger 
tracts  provided  that  quantity  remains  unsold  and  free  from  oertain  claims, 
may  select  it  from  any  part  of  such  larger  tract,  but  he  must  lay  it  off, 
and  show  that  it  is  unsold  and  free  from  such  claims.     Id, 

17.  Sboret  Oral  Contract  between  the  grantor  and  grantee  in  an  abaalute 
conveyance  that  it  is  to  be  in  trust  for  all  the  grantor's  creditors,  will 
not  support  it  if  it  is  void  under  the  statute  of  Elizabeth  without  such 
contract.    Birely  v.  StcUey,  303. 

18w  Such  Sborxt  Agreement  can  not  be  EmroRCBD  by  the  grantor  or  his 
creditors  at  law  or  in  equity.     Id, 

19.  EiTEOT  OF  CoNVKTiNo  ALL  THE  BiGHT  and  title  of  a  grantor  is  to  oonvey 
all  that  has  legally  come  to  him,  and  that  has  not  been  legally  parted 
with  by  him.    Adams  v.  Cuddy,  330. 

20.  Grantee  Takzno  Contktancb  of  his  grantor's  right  takes  the  risk  ol 
that  right.     Id, 

21.  Grantee  who  Lobes  his  Titlb  by  failure  to  register  his  deed  can  not 
hold  his  grantor  liable  on  the  wamnty  theiwn,  and  therefore  sacb 
grantor  is  not  disqualified,  by  reaaan  of  intersat^  from  teatifying  in  a  suit 
against  sooh  grantee.    Id. 

See  Bona  Fidb  Pubohasibs;  Dbsdb;  EAflnoofiB  and  Sekvivudm. 

WAGEBa 

All  Waoibs  upon  matters  in  which  the  partiea  have  no  interest^  beyond 
what  la  onated  by  the  wager  itself,  are  void.    HcU  v.  Hodge,  451. 
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warranty. 

See  CoTSHAOTS  in  Dkkds;  Saul 

WATER-GOURSESw 

1«  CoNNBonouT  RivxB  BXZNQ  A  PuBLio  Nayioablb  Biveb,  prima  foe^ 
aad  of  common  right,  bdon^pi  to  the  Bovereigii  power.  HoUBiUr  t. 
Union  Co.,  36. 

2.  Imfrovino  Kavioatiok  of  Riykb. — Lands  of  individnals  bonnded  €■ 
the  Connecticut  river  are  granted  to  those  indiridnili,  or  to  thoae  nnder 
whom  they  claim,  by  the  state,  which  did  not  by  snch  grant  divest  itself 
of  the  right  and  power  of  improving  the  nsfvigation  of  the  river.     Id. 

8.  Fob  thb  Pubposes  of  Navioation  and  Fishbbt,  a  state  may  do  any 
acts  with  respect  to  its  public  navigable  rivers,  not  inconsistent  with  the 
principles  of  eminent  domain.     Id. 

i.  Individiial  Ownbbs  should  Pbotbct  thkib  Banks  from  the  encroach- 
ment of  rivers;  the  duty  does  not  rest  upon  the  corporation  empowered 
tQ  improve  the  navigation.    Id, 

6.  Thb  Publio  bbinq  thb  Ownebs  of  the  Connecticut  river,  have  an  un- 
questionable right  to  improve  the  navigation  of  it,  without  any  liabilitj 
for  remote  and  consequential  damages  to  individuals,    /i, 

6.  Pbtvatb  Pbopebtt  can  not  bb  Considebed  as  Taken  for  publio  use, 

within  the  meaning  of  the  constitutional  provision,  where  the  lands  of 
individual  proprietors  are  washed  away  by  reason  of  the  acts  of  a  ooi^ 
poration  empowered  to  improve  the  navigation  of  a  river.    Id, 

7.  The  Washinq  awat  of  the  lands  of  individual  owners  by  reason  of  the 

acts  of  a  corporation  in  the  bona  Jid«  performance  of  their  powers  in  the 
improving  the  navigation  of  a  river,  is  a  remote  and  consequential  injury 
for  which  no  action  lies.     Id, 

8.  DiYBRTiNO  THE   Flow   OF  Wateb. — Where  a  stream  of  water  flows 

around  an  island,  one  branch  being  very  much  larger  than  the  other,  the 
owner  of  a  mill  on  the  smaller  branch  can  not  place  obttruotians  at  the 
head  of  the  island,  so  as  to  cause  one  half  the  stream  to  pass  on  his  sidok 
Crooker  v.  Bragg,  555. 

9.  A  Man  is  Entitled  to  the  Enjothent  of  a  stream  in  its  natural  flow; 

it  IB  not  enough  that  one  who  has  diverted  the  water  has  left  whatoould 
be  utilized  by  expense  and  trouble.    Id, 

10.  Onb  thbouoh  whosb  Lands  a  Stbbam  Naturallt  Flows  is  entitled 
to  have  the  whole  pass  through  it,  though  he  may  not  require  the  whole 
or  any  part  for  the  use  of  maohineiy.    Id, 

WILLS. 

L  A  FBBTiBiaTTBD  CHILD  is  entitled  to  the  same  share  of  the  father^s  estate 
that  be  would  have  had  if  there  had  been  no  wilL     Woodard  v.  SpiUer, 

isa 

2.  To  Constitdtb  Tbstambntaky  Capacit7  in  Maryland,  the  statute  rs- 
qnires  that  the  testator  be  "  of  sound  and  disposing  mind,  and  capable  d 
executing  a  valid  deed  or  contract. "    Davis  v.  Calvert,  282. 

S.  Condition  of  thb  Tbstatob's  Mind,  at  the  time  of  exeouting  or  acknowl- 
edging the  will,  determines  his  capacity.     Id, 
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4.  EviDSNCE  OF  THs  Tbstatob'b  Mxntal  ahd  Phtsical  Condition,  beforo 
and  after  execntin^  the  will,  is  admiaeible  for  the  parpoee  of  thiowiiig 
light  on  his  state  of  mind  at  the  time  of  ezecntion.    Id, 

&  Ingapaottt  mat  bb  Establcshed  by  proof  of  oonversation,  acts,  or  de- 
claration of  the  testator  inconsistent  with  sanity,  or  by  all  of  them  taken 
together.     Id, 

6.  That  thb  DiaposirxoNs  of  a  Will  abb  Imfbitdent,  and  not  to  be  ac- 

coonted  for,  is  not  snfficiept  of  itself  to  avoid  it,  bnt  may  famish  in« 
trinsic  evidence  tending  to  show  incapacity  in  the  testator,  and  throwing 
suspicion  npon  the  will,  as  where  those  having  the  strongest  natural 
daims  npon  the  testator's  boonty  are  ezdnded  without  any  apparent  or 
known  cause.    Id, 

7.  CoNTBNTs  AND  Mannxb  OF  EzEOUTioN  OF  A  WiLL,  the  cirouDistances  un- 

der which  it  was  made,  the  testator's  situation,  the  condition  and  rela- 
tive situation  of  the  legatees  and  devisees,  and  of  the  testator's  connec- 
tions, their  claims  upon  him  and  the  terms  on  which  he  stood  with  them« 
and  the  nature  and  extent  of  his  estate,  are  all  proper  to  go  before  the 
jury  in  determining  the  question  of  incapacity.     Id, 

8.  IxpoBTUNiTT  AND  Undub  Influbnob  are  not  inseparably  connected  with 

fraud,  but  may  be  fraudulently  exerted.     Id, 

0.  Nor  EvEBY  Dbobeb  of  Imfobtunitt  will  invalidate  a  will;  honest  and 
moderate  intercession,  persuasion,  or  flattery,  unaccompanied  by  fraud  or 
deceit,  and  where  the  testator  is  not  threatened  or  put  in  fear,  will  not 
have  that  effect.    Id, 

10.  Gbbat  and  Otebbulino  Iupobtunitt  and  undue  influence,  without 
fraud,  may,  under  particular  circumstances,  avoid  a  wilL    Id, 

IL  Deobex  of  Impobtunitt  or  undue  influence  which  destroys  the  free 
agency  of  a  testator,  and  renders  the  will  not  his  free,  unconstrained  aot^ 
is  sufficient  to  invalidate  it,  not  only  as  to  the  person  using  such  influ- 
ence, but  as  to  all  others  intended  to  be  benefited  by  it.    Id, 

12.  Will  Made  undeb  the  Gbnebal  Ck)NTB0LLiNa  and  GoNTiNxriNO  Inflit- 
BNGB  OF  Fbab  or  dominion  over  the  testator,  by  one  who  has  put  him  in 
fear,  is  invalid,  though  such  influence  is  not  immediately  exercised  with 
respect  to  the  will;  and  proof  of  threats  or  violence  at  the  time  of  "*^^*^ 
the  wiU,  is  unnecessary.    Id, 

IS.  Will  Obtainxd  bt  Fbaud  is  void;  for  fraud  vitiates  everything  with 
which  it  is  connected.    Id, 

li.  Condition,  Chabactxb»  and  Conduct  of  persons  around  the  testator  are 
Importsnt  subjects  of  inquiry,  in  reference  to  his  ritoation,  family,  and 
relations,  the  extent  and  nature  of  his  estate,  the  dispositions  of  the  will, 
and  the  devisees  under  it,  in  determining  whether  it  was  obtained  by 
undue  influence  and  fraud.    Id, 

1ft.  EviDENCX  OF  Illicit  Bblationb  between  the  testator  and  a  woman  to 
whom  and  her  children  the  whole  estate  was  given,  and  that  she  was  a 
woman  of  dissolute  character,  and,  while  inducing  the  testator,  an  old 
and  feeble  man,  to  confide  in  her  fidelity,  was  canying  on  lewd  inter- 
course with  other  men,  is  admissible,  <es  tending  to  show  undue  influence. 
Id. 

18.  Bvidbnob  THAT  THB  MiSTBESS*  Childbbn  Were  not  the  testator's,  in  such 
a  case,  and  that  by  reason  of  age  and  inflrmity  he  was  incapable  of  be- 
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getting  children,  where  the  will  shows  that  he  provided  for  them  nndei 
the  belief  that  they  were  his  oflEspring,  is  admissible.     Id, 

17.  Where  Amr  Part  of  a  Will  was  Fibst  SuooEflTSD  bt  Akother,  it 
most  appear  that  its  adoption  by  the  testator  was  not  dae  to  mental  in- 
capacity, fraud,  or  undue  influence.     Id. 

18L  Imposition  or  Undue  Influence  must  have  operated  upon  and  con- 
trolled the  testator  at  the  time  of  executing  the  will,  to  invalidate  it  <sa 
that  ground,  of  which  the  jury  must  judge,  but  no  direct  or  immediate 
act  of  fraud  or  undue  influence  exerted  at  that  time,  need  be  shown.     Id. 

19.  That  Some  of  the  Devisees  were  Slaves  at  the  time  of  the  making  of 
the  will,  and  therefore  incapable  of  taking,  where  there  is  a  contingent 
devise  over  to  one  of  the  caveatees,  who  is  chjarged  with  undue  influence 
in  procuring  the  will,  is  a  material  subject  of  inquiry.    Id. 

WITNESSES. 

Pmbson  is  not  Inoompetent  to  be  a  witness  in  a  particular  oaae  on  the  ground 
of  interest,  unless  his  rights  will  be  affected  by  the  determination 
therein;  and  the  fact  that  he  has  an  interest  like  that  of  the  party  oflEer- 
Ing  him  does  not  render  him  inoompetent.     Woodard  t.  SpQkr^  199. 

See  BviDSNOB. 
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